VOL; XXXIV.] . BOMBAY SERIES.
 ORIGINAL OIVIL,

. \——“ -
Before My Justice Maclcod.

W & A GRAHAM AND Co, (PLAINTIFFS) ¢ . CHUN ILAL
- . HARILAL AxD Co. (DEFENDANTS)* '

.Pmstzce-—Tlm‘d party prooedure-—-Dzrectwns, rgfusal to gwe——Dzsoretwn.

_The geneml principle on which a Court will issue third party dlrectlons fge—"

" (1) That there mush be a clear case of contrlbutlon or mdemmty from the"

third party, - o p

(2) that all the dxsputes ansmg out of atransaction as between the phmtlﬁ"‘
and the defendant and between the defendant and a thlrd party can be tned‘

and gettled in one smt, and -

'(8) that in cases of contract and sub- contract it must appear that the contract
between the plaintiff and the defendant has been imported into the eontract
between the defendant and the third party. . . ,

. Under the roles now in force the third party oannof be cited 50 as to be bound
by {he trial of one pacticular question which is identical as botween the p]amhﬁ‘

'; and the defenda,nt and as between the defenda.nt and the thud party

Baxter ve Franse (o, 2) (1) followed.- C

ON 80th January 1908 the plaintiffs entered into a contract
with the deféndants under the terms of which the “latter agreed
-to purchase 50,000 tons of coal, and to ‘take delivery thereof in

- 10 monthly shipments of 5,000 tons each, This orlgmul contract

was subsequently shghtly va,ned but the Varmtlon was im.
materlal :

' The first shlpment (of 5, 080 tons) arrived in Bomba.y on 16thj
J anuary 1909, and a delivery-order was duly tendered by the.

plaintiffs to the defendants, Thelatter handed the delivery orJer

over to Messrs Karakaand Co., with whom they were under a-

contract, and this firm took delivery of 400 tons. The balance’
" of the cargo was re-sold by the plaintiffs at the defendants’ risk,
and was in fact ultimately bought by the defendants, The plaint-
‘iffs then sued the defendants for the price of the 400 tons of'

‘which delivery had been taken, and for damages for the loss i in- -

curred by the refusal to take dehvery of the balance. .
* Suit No. 399 of 1909,
, ® [189511 Q. B. 591,
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The defendants thereupon obtalned an: order for the issue. of o

\ thu'd palty notice to Messrs Karaka and Co., and; after duly
“serving the same, took out.a summons for thlrd party directions,

- Cohen for the pla,1nt1ffs submrtted to the orde1 of the Court._ .,._5

o/ m‘dme for the: third partles showed cause —_

T

This i 1s nota,ease for tblrd perty du‘ectmns We are not aware

: of the. terms of the contract of 30th January 1908 between the
. 'plamtlﬁs and the defendants, nor of their arranwements w1th 1e-
‘gard to bunkering. No questlon of contmbutxon or mdemmty,

arises. Our contract Wrth the defendants was wholly distinet, ori-

. ginatingin and contmum g generally from an arrangement made i in -

November 1908 with regard to-the bunkering of 8. S, Smgapore. ;
We have disputes-with the defendants; but they have nothmor to

~-.do with the plaintiffs, ¢ and cannot e dlsposed of in this suit.

"The defendants cah grve evidence of the quahty of the coal-

N better than we can as they bought all but 400 tons. o

" Counsel Clted the followmg cases : Spelkr V. Brzstol Steam:

'Namgatwn Co. m, and Baater ¥, France (Na 2) (9)

Robertson for the defendants in support of the summoris i—. .

- Messrs, Karaka and Co. had knowledge of the contract of 30th

January 1908; and by their subsequent agreement with us—which

- was not in the same terms ag thé original agreement with regard.

to' S, S. Singapore, as they- allege,—clearly became liable to in<
demmfy us, . If thissuib does not dispose of all questions between~

. the third’ parties and. us, ib will at least dispose of all that arise

out of this" transaction. Specmlly important is the question of
‘the quahty of the coal; and the evidence of the third -parties is -
necessary on this pomt Tinally,.the pla1nt1ﬁ's tbemselves ha.ve

'no objection. to the third partxes being brought in.

“- MacLEoD, J.—The plamtrﬁ's have filed this suib acramst the;“
defendants to recover damages suffered by them “in consequence:."
of the defendants not taking proper delivery of a cargo of coals
‘8 they were bound to do-under a contract made. between the

-' plalntxﬁ's and defendants on the 30th January 1908,

KU (1881) 13 Q, B. D.96, | +{2) [1895]) 1 Qf B, 591. -
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The plamtlﬂs say that by that adreemenb the defendants agreed .b

to purchase from the plmnt1ff&50 000 tons of coals, shipment:Jan-

‘uary to May and August to December 1909, 5,000 tons monthly.
I am told this agreement has ‘been altered so as:to extend the - :
time to delivery of 25,000 tons in 1909 and 25,000 tousin 1910,

_Bub that is not material for the purpose of the summons.

- .On the 16th January 1909 the p1a1nt1ﬁs gave notice to the“ |
’defendants that the 8. S. Blake had arrived in harbour with a_
" cargo of 5080 tons of coal’; and tendered a dehvery order in

: pursuance of the above mentioned adreement

Dehvery was taken of onIy 400 tons by the defendants ot' '

then' assigns* and the balance of the cargo Was sold at the
ldefend&nts rlsk Hence the suit. :

* On ‘the 25th day of May, the defendants. obtamed an order '

" for the.issue of a third party notice to Messrs, J. F. and B, F.
. Kafaka; partners in the firm of Messts, J. F. Karaka & Co. -
" The third party notice was issued on the 96th Mu,y Messrs.
Ka.mka filed their.appearance on 8lst May, = i
" On the 7th June the defendants took out a aummons for thlrd
: party directions. -At the argument of the summons before mo
~ the plamhlﬁs adopted a purely neutral attitude; they did not
" allege that they would be in any way prejudiced or embarrassed
- by the introduction of the third partles into the su1t. O

Messrs, Kaxaka. and Co. etroncrly obJected to any dlrectlons-

' bemg given on the summons o N

) Very ‘lengthy aflidavits have been ﬁled bub the main dlspute ‘;
" between the defendants and the third parties appears to be that -

while the defendants set up a contract bebween them and the
‘third parties whereby the third: parties agreed to buy from the

~ defendants the coals of which the defendants were under contract .
with the plaintiffs to take delivery in 1909, the third party deny
that any such’ contract had -been made between them and the

. defendants and assert that the contract which did exist betWeen

- them and ‘the defendants was of quite a different nature. - The

- general principle” on which a Court will issue third party direc-

tlons seemns to. be (1) that there must be a clear case-of contribu~ -

i tion or mdemm‘oy from the th1rd party, (2) that all the dlsputes
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' ﬂr1s1ng -out of a transactxon as between the plamhﬁs and the

defendants and between the defendants and 3 third party can. be
tried and settled in one action, and (3) that in cases ‘of contract

and'sub-contract it must appear that the contract between the
- plaintiff and the defendant has been imported into .the contract

between the defendant and ‘the third party.  Inthis case if

- directions are given there must be a preliminary issue tried as
- regards the terms of the contract or contracts which existed

between the defendants and the third parties, Until that has

“been decided it isimpossible t6 say whether the contract between

the plaintiffs and the defendants has been imported mto a con-

* tract between the defendants and the third parties. ThlS alone
would be sufficient reason for the Court declining to give "direc~

tions. Buteven 1f there wag a clear case of indemnity, I am satis-

fied that all the disputes between the defendants and the third
© party could not be JOlntly determined in-this action : Baafer v.

anae(No 2) @, Tthas been urged by the defendants that there

‘is one question which is common as between’ the plaintiffs and the
. defendants and as between the defendants and Messrs, Karaka
~ and Co,, ; namely, the quality of the ¢oal which arrived inthe 8. 8.’

Blake and that if this were 50, it was most undesirable that this

same question’ should have to be decxded twice over in dlﬁ'erent_
suits. Itwas further urged that Messrs. Karaka and Co, knew

" all about the quality of the coal ex 8. S, Blake as they had takenf
 delivery of some of it and the defendants had only passed on to "

them the delivery order from the plaintiffs, - The answer to tkis -
is that as the defendants- themselves bought all the coal ex-"

8. S. Blake except the 400 “tons taken delivery of by Messrs.

Karaka and Co., they are in a better-position to lead evidence
as to its ‘quality . than Messrs Karaka and " .Co.. In England
before 1883 if there was one question in the action, identical as
between the plaintiff and the defendant and as ‘between ‘the

“defendant and the " third party, the third party could have been

cited so that he could be bound: by the trial of that partleular"

_question, but that can no longer be done under the rules now in .
foree, however desirablé it might be, and the rules. of ‘the High

Court are practlca]ly the same as the English tules..
S ] r1895] 1 Q Bl 59]; B
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In -my oplmon thls is clear]y a case in which the Court should 1909.
-exercise its discretion inrefusing to giye third party directions. ~ w.g&a.-
* The~summons is dxscharged and the third parties must be dis< ,G’g’é‘;‘“:
_ ‘missed from the action.* The defendants must pay the costs of Oty

-the third parties and the plamtlffs. S ' H&RéLAI-_
-~ . vo. -
Attorneys for plamtn‘fs Messrs. 01mgw, Lyncl& c§r Owen. ‘
;v Attorneys for defendants s Messts. Lsttle & Oo. L 'v l
Attorneys for third partxes ¢ Messrs. Tﬂakurdas & G‘o. S
Rl Mol K.~
ORIGINAL CIVIL,
S L Bef‘om My, Justice Beamane -~ -~ :
- DULLABHJI SAKHIDAS SANGHANI, PrAirTIFF, o. THE GREAT 1909,
;. INDIAN PENINSULA RAILWAY COMPANY, DerENpANTS* . ' August 28,

‘l‘f"»:ANNA 'RANU Praivrirr, v. THE GREAT INDIAN PENINSULA -
B RATLWAY COMPANY, Derenpants.t

,1\ ghgcnce qf Railway - Company—~Breach of statutory o dutby J—Injury to
: passengers with arm outside carmaga wmdow—-C’ontmbutory negligence—
‘Coiitractual obhgatwns. R ‘ :

The fact that a door on a moving train is open is ewdence, but not conclite
sive proof, of. neghgence on the pmt of the leway Company, - :
. ‘Where there is a statutory obligation, any breach’ of it. thh causes anl
accxdent is - conclusive agaivst the defendant apart-from special proof of -
_negligence, But the breach must in jtself e the cause of the accident, and -
- the rule does not extend 80 fax a8 to exclude the defence of contnbutmy
neghgence ' : :
“In view of the contractual relatwns Between the partles ‘a R:ulway C'ompany
is not liable for injuries caused to any part of a passenger which i3 outside
. the carriage in which he is travelling, provided that such -injuries. could not
* have been received had the passenger remained inside the carriage. |

.“The apphcatlon of the rule that, where there is negligence on both sxdes, the ’
negligence of the person who had the last chance of averting the accident is
"tho effleient canse therevf, must be restricted to cases where the danger was
" apparent to both or nb lesist &no of the patties beforo the accident actually
happened

* Omgmal Sutt Nou 706 of 1908 . } Original S6it No. 761 of 1008:
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