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910 of the faniily. - Therefore, accordlng to- Hmdu Iaw, we. must
; Rmxmsnm hold in the absence of any other circumstance, hab the present
Vieag  oppellant had been substantially represented upon the record,
Naravav.  and was virtually a party to the suit. - Further, even if Shwram, '
a the brother of the appellant, had not been brounht upon the
record, there was Maruti, the eldest managing member of. the
- family, The debt again.was one contracted by Santaji, the
grandfather of the appellant, and the latter is bound by it unless
it had been contracted by Santaji for illegal or immoral purp_o'ses.y
"It has been found that the debt had been contracted by the
manarrmg members of the famxly for its benefit and necessities. -

. On these grounds the decree must be confirmed Wlth costs, . -

- Y

Decree conﬁrmed.

Rl Rl N
QRIGINAL CIVIL,
i?qfore M. Justice Davar..
’ 1908 . UMABAI, PLAINTIFF, . BHAU BALWANT AND OTIERs, DEFENDANTS, %

o Maroh3. - il Procedure Code (st V of 1908) Ovrder 1 Rule 3, Order I1 Ruze'._o{__

Grades of several defendants in one suit— “ Same act or transactwn”
" Semes of agls or transa'ctzans”——P7 actzce

. Tn reading order I, Rulo 3, of the Civil Procedure Code (Act V of 1908) 11;
‘seems  quite obvmus that the word “same” which precedes the words  acts or -
transactlon governs algo the words * series of acts or transactions *’ ~and must '

. e read before those words also, The first condition to be fulfilled before joining
. goveral persons as co-defendants in the same suit is'that the right to. yelief . -
sought in the suit must arise against all the defendants from the same act m«,‘;f
" transaction or from the same series of acts or transactions.. The second con-
dition to be fulfilled under the rule is that some common guestion either of - '
fact or law should arise against the defendants if separate suits were brou ght <
against such persons. Before a plamtxif can join several defendantsin the -
. game suit poth'the conditions laid down in {he rule must be fulﬁlled first, the' re- |
© Lef songht ngainst the defendants Whether ]omtly, sevelal]y or in the alternatwe, s

_#8qit No, 651 of 1907, -
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fmust arise from the same act or transa,cbxon or the same serios of acts or

transactions. And, secondly, there must arise between the plamhﬁ and all the ; Uasar ..

defendants some common questlon of law or fact.

The plaintiff may in one action nnite several causos of actwn auamst sever al

v defendants p10v1ded that all such- defendants are “ jointly liable in respect of
“each and. all of such causes of action” and that the .condition precedent to
the plmntlff being allowed to join sevéral causes of action against several
dofendants is that such defendants must all “have 4 joint intevest in the main

question raised by the litigation” and = that causes of action joined in one suit

against severdl defendants maust be causes of actwn in which ¢ the defendants
aro all jointly. 1nte1ested ”

" 1t is not necessary that every defendant should' be mterested as fo all the ‘

rehefs claimed in the suit but it is necessary - that {thers must be a cause of

action in which all th® defendants .are more or less mt.erested although the

* relief asked against them may vary.

"Tue material facts in this case appear sufficiently from. the .

judgment At the hearing of the suit counsel for the 1st defends
- ant raised amondst others the following issues :—

(1) Whether this Court has jurisdiction to try this case.

(2) Whether the suit is not bad for reason of mis-joinder of
“causes of action and of parties.

These two . issues were ordered to be tried as prehmmary
issues. ’ '

. Setalvad with Raikes for 1st defendanb referred to Order 1 Rule

3, of Civil Procedure Code of 1908. Their right to relief arises

from (1) adoption and (2) from mortgages. One transaction has

- nothing to do with the other. Thisis a combination of two distinet

suits and transactions. No common question - of fact orlaw

would arise if separate suits were brought: Narsingh Das v.
“Mangal Duley™, Mowjs Monji v. Kuverji Nanafi®, Ram Narain
Dut v. Annoda Prosad Joaln(3) Suceession Certificate' Act (VII of
» 1889), section 4. .

. Umabai could nob sue without takmo' out letters of udmmis¢
tra.tlon ora successmn certificate,

Stmngman, Advocate-General (Wlt’h h1m Inverarzty and
Jayakar) for the plamtlﬁ' :

M (1882) 5 AL 168, - - . @ (1%07) 51 Bem. 516,
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The pomt must be demded on the Civil Procedure Code of 1908,

. Our cause of action is the mortgage in which all the defendants?’
“are interested vitally. Common questlons of law or fact arise,

Under Order 1, Rule 5, it is not necessary that all the defen&ants

‘should be interested in ;all the reliefs sought. Even under the
* old Code thiswould. have been a good suit. . See Farran, C, J,, m
' Raghunath Mulund v. Sarosk K. R. Cama®, " Narsingh Das*v.

Mangal Dubey™® is no-longer law as the ratio of that.case  dis-

appears now, There were in that suit three causes of action. Here®
‘there is only one cause of action namely the mortgage claim, and .

‘a part of it isin the Ist defendant’s hands. Serajul Hug Khan v.

- Abdul Rakaman® ; Sri Raja Simhadyi Appa Rao v, Parmpatz'
: _.Ramay‘z/a("'{ Mowjs Monji v. Kuverji Nanaji® is in our favour.

No embarrassment is caused to 1st defendant and the other

3 defendants don’t appear and plead embarmssmenb 01'der_2;,
‘Rule 1, :

) Setalvad in renly referred fo Stroml V. Lawson®. Two cond1t10nq
must coincide in Order 1 Rule 3, In this case there are two trans-
actions(l) the adoption, (2) the mortgage, entirely unconnected[
with each' other. Order 1, Rule 5 must be- taken in connectlon,
with, Order 1, Rule 8.

*]i‘aylnmaﬂz Mukuml v. Sarosh K. R CamaW relied on is dlﬁ'erenb »

_and does mob apply to the facts of this case, So also in the

other cases relied on there was one cause of action. That‘_thele B
is no embarrassment’ is no defence against multlfanousneSS, it
is a defence where Jomder is allowed. But there is considerable
embarmssment if you look into the nature of the contentions,

“The adoption ook place in Poona All the evidepce is in Poona,

DAVAR, J.;—AS$ the hearmg of this suit Mr. Setalvad for the
first defendant raised among othersethe followmcr fssues::
(4) Whether the Court has jurisdiction to entertain this suit. o
- (5) Whether the sult is not bad for reason of mis- 30mde1 of causes of actxon
and of parties, :
@ (1899) 23 Bom. 26 @ '(1905) 29 Mad. 20,
©) (1882) FAWL163. - . () (1907) 31 Bow. 516.
© L ® (1202 2CL 2T . 7 6).[1808]2Q. B, 44 abp. b
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The learned counsel after the issues had been raised and the

Advocate Genera,l had stated the- facts of the case applied that
the two issues Nos. 4 and 5 which involved questions of law
should be tried first. The Advocate-General did not object to
j,_h;s being done. .Order XIV, r. 2, provides that where in the
saine suit issues both of law and of fact arise and the Court is
‘of:opinion that “the case or any part thereof may be disposed of
on the issues of law only, it shall try those issues ﬁrst 7 '

"On. the pleadmﬂs and the undisputed facts it did appear to me
po=51ble that the suit, or at all events a part of this suit; may be
. disposed of by determination of these issues of law, and I felt
that it was desirable in the interest of the parbles that these
~ issues should be tried first, ' »

- It scems: to me however that the decision of issue No. 4as to

the jurisdiction of this Court depends on my decision on issué
No. 5 as to whether thissuit is bad by reason of misjoinder of &

causes of action and of parties and the résults that may follow .

from my decision of that issue. I will, therefore, in the first
instance confine my attention to the consideration of the question
“for decision involved in that issue. To arrive at a correct
decision on the-issue as to misjoinder, 1{; is Tnecessary that the.
facts must be clearly appreciated.

The undisputed facts are to be gathered from the plamt in this
_suit and the plaint in suit No: 8 of 1906 which is referred by the
plaintiff herein in para 6 of her plaint,

- One Vithoba Khundappa Gulve died on the 11th of September

11891 .leaying a will dated the 27tk of January 1890. The 9th
and 10th defendants Nilkant Vinayak 1Chatre -and Shanker
. Ramchandra Phatarpikar were appointed executors under the
will, Probate of the will was granted to the two executors by
. the Thana District Court on the 28th of October 1891, The
Oth and 10th defendants are made parties to thls suit in thexr
capacity as executors of Vithoba’s will, :

The W1ll of Vithoba directed that the resuiue of his estate -

should be divided in-two parts and one of such parts should be

given to Shanker Vithoba Gulve, The .plaintiff claims tobe
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Shanker s sister, The 'Advocate-General in hlS opening sba,ted- R
that Shanker ‘and the ‘plaintiff Umabal were the- illegitimate -

children of Vithoba by a mistress named Paroo Pringlay. The

first defendant’s counsel does not admit that the ‘plaintiff is the.
sister of Shanker..' He said his client had no knowledge Whether ‘
this statement was correct or not. For the present purposes it is.
‘immaterial to consider the question whether Umabai is or is not
the sistet of Shanker. I will assume that Um&bal Lhe plamtlﬁ'
is the mster of Shanker and as such his next-of kin. - :

= Vithoba Khimdappa Gulve during his lifetime haﬂ, on ._th‘e']
4th of December 1883, lent and _adyanced to the members of a
Hindu family of Bombay named Patker the sum of Rs. 11,000

-on the mortgage of an immoveable property belonging to them

and situated at Bhuleshvar in Bombay. This mortgage was
outstanding at the -time of his death, Vithoba’s executors

 divided his. property in two parts and made over one of such

parts to Shanker. The mortgage was included in the part of
Vithoba’s property made over to Shanker. The executors did
not at any time execute any written assignment or transfer of
the mortgage. Shanker died on the 28rd of January 1903 :
intestate and without any issue. He left surviving his' widow
Girjabai who was also known as Umabai. Although in suit No. 8
of 1908 she is spoken of only as Umabai, I will continue to ca,ll
her Glrjabai in order to.prevent any possible confusion arising
from this 'name being the same as that of the plaintiff. The
mortgage moneys were still outstanding when,Shanker died; one
of the terms of the mortgage heing that the mortgage moneys
were to be repaid ten yeurs after the date of the mortgage.,

G1r3aba1 was a minor when her husband died, and the sttrlct
Courb of Poona in June 1903 appomted her father Balvantrao
Suryavanshi the guardian of her person and property. Some
time in 1904 Girjabai by her guardian applied to the District
Court at Poona for leave to ad0pt her minor brother and having
obtained such leave, she adopted him. This adopted boy Bhau

‘Balvant Suryavanshi, who, after the adoption, was called- Vithal

Shanker Gulve, is the first defendant in the suit, Shortly after

the adoption Girjabai died on the 8rd of January 1903. -

LN
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e On Girjabai’s death the Poona Courb appointed two persoﬁs as
guardlans of the person and ploperty of the - mmor thhal
Shanker Gulve,

In the beginning of 1906 ‘the said minor Vlthal by hlS

Vaua,rdmns as his next friends filed a suit acramst the members of -

the Patkar family to reﬁllse the mortgage debt. The mortgaged
: propnrby being in Bombay the suit was filed in thxs Court,

- When that suit was filed the plaxntlﬁ' alleged that the amount
. doe to him under the Indenture of mortgage with interest up to ,

’ the 29th of October 1905 was Rs. 32 ,018-2-8 and he claimed to

recover that sum and further interest. The executors of -

Vithoba’s: will not having executed any legal assignment or
_ transfer of mortgage were made co-defendants in the suit and
- they were defendants Nos. 8and 9. This suit was heard before
me on the 19th of February 1907, At the hearing it was

proved before me that the guardians’of the minor plaintiff and :

- the first seven defendants had arranged a compromise of the.
claim for Rs. 20,000 ; that this compromise was submitted to the
District Court of Poona ; and that that Court had sanctioned tho

# proposed compromise, I was asked to pass a decree in terms of

the compromise. As the Court, whose ward the plaintiff was, had.

,sanct\oned the compromise,I passed a decree by consent of all

~parties in terms of the compromise and sanctioned the same as

qbemg for the benefit of the’minor plaintiff, When that suit was
called on, the 8th-and the 3th defendants, the executors of the will
of Vithoba, did not appear but, while I was recordmnr evidence,

counsel appeared on their behalf and brought to my notice the fact’

that the adoption of the plaintiff in the suit was disputed in a

suit pending in the Poona Court. It then transpired that-
Vithal had filed a suit in the Subordinate Judge’s Court at -
Poona to recover the keys of a safe and certain -documents
from Sirdar Natu and that Sirdar Natd had put in a written

.statement alleging that Vithal’s adoption was not valid and asking
that Shanker’s sister Umabai should be made a co-plaintiff, Qn

bemg apprised of this fact I felt that Umabai’s interests should ,
in same way be safeguarded and at my suggestion the plaintiff- *

undertook to allow the amouni realised fo remain with his

36

" 3008,

0.
Buiv

BarwaNm,

8

UmaBAr -



‘s THE INDIAN LAW REPORTS. [VOL. XXXIV,

1908 attorneys for .six months to” enable Umabai 'to establish hery
Usanir  contention that the adoption of the plaintift in that suit was invalid
Bmg  and that she as next-of-kin was entitled to the property left by
© BauwANr. her brother Shanker. The plaintiff’s attorneys were directed
to give notice of the decree to Umabai, The consent decree i in

Suit No. 8 of 1906 is exhxblt No, 11 in thls suit,

Ttis proved before. me in this suit that the mortcragors pald the
amount for which the claim of Vithal was compromised and on
“such payment in terms of the arrangements arrived at between
the parties, the executors of Vithoba executed are-conveyance
of the mortgaged premises on the 18th of July 1907 and the
guardians of Vithal executed the same re-conveyance on the 27th
of July 1907, The re-conveyance in favour of the mortgagor is
" exhibit No 2 '

. This is a short hlstory of the events asg they happened before
' t.he*plamhlﬁ’ Umabai filed bhxs suit on the 15th of August 1907;

The first defendant in thls suib is Vithal Shanker Gulve, the
son adopted by quabm the widow of Shanker after his death.

Defendanbs Nos. 2 to 8 are the membets‘of the Patker fa,mlly
~ the mortuagors who had originally - mortgaged - thelr Bombay
properby to Vithoba Khundappd Gulve, : .

Defendants Nos. 9 and 10 are the executors of the will of+
Vithoba. The plaintiff says that Shanker before his death had
given instructions);to Girjabai that she should adopt one of her’
sons; that her sons were available for adoption, that the
adoption by Girjabai of the plaintiff in contravention of her
husband’s injunction is invalid and in-operative, and that she as’
the sister and next-of-kin of Shanker is entitled to the whole of
the property left by Shanker., " ‘ .

The plaintiff then impeaches the compr01mse of the clalm made-
in suit No. 8 of 1306. She says she protested against the com~
promlse before the consent decree was taken and in support of
her statement she produces correspondence which is collectively”

- marked Exhibit B. Shecontends that the consent decree is not -
- binding on her and that the same o’ught to be set aside, -~ - - -~
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The reliefs that the ‘plaintiff elaims in this’suit shortly put‘
*are that it may be declared that the first defendant is not the ,
validly adopted son of Shanker and that she as the sister of

Shanker may. be declared to be the sole heir of Shanker and as.

- such entitled “ to the right, title and interest of the said deceased”
" in the mortgage in the plaint mentioned; that it may be declared

“that the decree in suit No. 8 of 1906 is not binding on her ;

_ and that an order may be made “setting the same aside” as -

‘against her, She then prays that defendants 2 to 8 may be
“ordered to pay to her the full amount that may be found due at

_ the foot of the mortgage and that in default the mortgaged pre-

mises may be sold. In the alternative she prays that if the -

consent decree be nob set aside then it may be ordered that the

“amount received under the compromise may be paid toher, She

prays for other incidental reliefs which I do not think it is
necessary to refer to. . o :
The question for the consideration of the Court on the facts

" as seb out above is, in the first instance, whether the suit as

constituted is bad by reason of mxSJoxnder of causes of action and

. of parties,
Section 45 of the old le Procedure "Code dealt with the

Jomder of several causes of action in the same suit and section 28§

dealt with the joinder of several defendants in one suit,
- _.Rule 8 of Order 1 is now enacted in the place of section 28 of

 the old Code and Rule 8 of Order IT takes the place of section 45,

The language of Rule 8 Order II is the same as that of .

section 45 of the old Code bub there is considerable diﬁetence
in the provisions of Rule 3 of Order I and those of section 28,

The Rule now governing the joinder of several defendants in
the same suit provides thate

All persons against whom any right to relief in respect of or arising out of
the game act or transaction or series of acts or-transactions is alleged to exist
whether jointly, se_x;erally or in alternative, where if separate suits were brought
against such persons any- common question of law or fact would arise, may be
" joined as defendants in the same suit.

K

* In reading this Rule it seems to me quite obvious that the word

“same ”’ whxch precedes the words act or transaction ” governs -
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"also the words ¢ serxesgf acts ‘or. transactxons and musb be read :
before those words also. It seems to me thérefore that the first

. condition to be fulfilled before joining several persons as co=
, defendants in the same suit is that. the right to relief sought in

the suit must arise against all the defendants.from the same act

_or transaction or from: the same series of acts or . transactions. -
© The second condition to be fulfilled under the Rule is that some
- common question éither.of fact or law should arise .against the

defendants if separate suits were brought against such persons. - -
" In Stroud’v. Lawson'; the Court of Appeal had .O. -XV]' r. I,

~ -under their consideration. That™ is'an order providing. for. the

joinder of several plaintiffs in the same suit but- the Tanguage
of the Rule iy’ exaculv the same as the language of -our Rule 8,

- Order I Lord Justice Vaughan Williams, in constructing the‘

4Rule before the Court, at page 54 of the report says —_

.- The two .conditions, mmely, that the r1ghl'. to rel1ef mnst arise from the same

transaction and that there must bea common question .of law or fact, are not
nlternative conditions. If that had boen meant to be sa, the WOl(lan‘ of the rule

. would certainly have  been different, as for instanco by the ‘insertion of th@

simple word “or” before the word Where SO -

- seems, therefore; quxte clear that before a plambxﬁ can join
several defendants in the same suit-bot% the conditions laid dewn .
_in the Rule must be fulﬁlled first; the relief sought ‘against the
defendants whether jointly,. severally, or in the alternative,
.augh arise from the same act.or transaction or the same series of
acts or transactions, and, secondly, there musk arise between the

plamtlﬁ' and all the defendants some common’ questlon of law
or fact, ' ”

- Then agam s under Rule 3 of Order II the plammﬁ' is allowed

. to unite in the same suit several causes of actlon against the

same defendant or the same defendants ]omtly

- Sinee I dlscussed the question of mls_jomuer of partxes and of

jcauses of action. in Mowfi Monji v. Kuverji Nanaji® the new
. Ciyil Procedure Code, incorporating in it many more Rules of
. Enghsh practlce and procedure thzm were to be found in the old_

) [1898) 20 Bia, o (2) (1907) 31 Bém, 516,
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Procedure, Code, has come mto ‘operation and a great ‘many | 198,
Indian, cases based on the. construction of the language <of' = Usasax

- section 28 of the old Code are of no value. " But we have, how= Boatr
.ever, Indian authorities dealing with general-principles .and the - Banwasz.
“policy of the law on the question now under my consideration.

and I think they are still-very useful guides. -

In Narsingh Das v. Mangal Dubey® o, full Bench of. that Conrb

* held that a plaint had been properly reJected because the suit

- was open to the ob]ectlon that different causes of action, aﬂamst
dxﬁ'erent defendants separately had been. Jomed in the same suit,

In the course of the judgment it is said (ab p. 171) ———

“The plaintiff has united ‘different causes  of action in one' suit against
different defendants, who are not jointly lisble in respect of eack and all.of
. such causes of action—a mode of procedure that the law does not sanction.”

This statement of the law by the Full Bench of the Allahnbad
High Court is important having regard to the fact that the
language of section 45 of the old Code and that of Rule’ 3 Order
II of the present Code which deal with the joinder of causes of
action against several defendants is the same.  As T read the
" judgment it lays down that the meaning of the word * jointly *

" in the old section, .and therefore in this Rule, -ig- that all the

' defendants_ in & suit must be Jointly liable in respect of “ each .
and all” of the causes of action which the plaintiff umtes agamst
the defenda.nts in the same suit. -

Tha,t this is the correct readmc of the Full Bench Judgment
eppears from the decision in Blagwats Prasad Gir v. Bindeshr
< Gir® Where Mr. Justice Straight delivering the judgment of the
Court and speakmnr of the test of the apphcabxhty of- sechon 45
of the old Code says :—

« Joint mterest in the main questmns raised by the htma.tmn is a condxtlcn '
precedent to the joinder of several causes of action agaxnst several defendmts

The only other Tndian. case, which I thmk 1t, is necessaty to-
refer to, is that of Mullick Kefait Hossein .. Sheo Perskad Singh®.
There agam & division Bench, conswtmo' of Mr J ustme Beverley :

) (1882) 5 All 163, ; ® (1883) 6_All, 1¢6,
: - 13) (1896) 23 Cal, 82L,- )
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and our late Chief Justice Sir Lawrence Jerikins, had under their

- consideration section}45 of the Code. In the course of thelr

judgment the learned Judges say (at p. 826) :—

Lo There is no provision in the Code allowing distinet causes of action . ve s,

in which the defendants are not all jointly interested, to be united in the ‘same

4

’l‘urning to the Enghsh Pmctlce we find that Rule 1 of Oxder
XV provides that -subject to the Rules of-that Order the
‘plaintiff may unite in the came action several causes of. action.

In Buratall v. Beyﬁxs“) the Lord Chancellor, Lord Selborne
saysi— -

“To brmg mto one claim dxstmcb causes of action against different persons,

" neither of them having anything to do with the other (and only historically
_connected, + ) is not centemplated by Order x¥iii, r. I, whith authorises the

joinder, nob of sever al actwm against distinct persons, but of several causes of
astion,”

. The'resulli of the authorlties seems to me to be tlmﬁ the plaint/-
iff may in one action unite several causes of action against several
defendants, provided that all such defendants aré “ jointly liable

" in respeet of each and all of such causes of action ” and that the

condition precedent to the plaintiff being allowed to join several
causes of action against several defendants, is that such defend-
ants must all “have & joint interest in the main question raised
by the litigation” and that causes of action joined in one suit
against several defendants must be causes of action in Whlch
“ the defendants are all jointly interested.” -

- It is not necessary-that every defendant should be interestod
as to all the reliefs claimed in the suit O.Lr. 5 Civil ‘Pro.

- cedure Code) but it is necessary “ that there must be a causef of
" action in which all the defendants are more or less interested’
_although the relief asked against them may vary” (Annua.l

Pmctxce, 1909, p. 163). - , o

- Keeping these requirements of the law in view, Iet me now
turn to the facts of this case and see whether these reqmrements

 are fulﬁlled in thls suit,

P (1884) 26 Ch, D. 35 at g, 30,
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~ The principal defendant in this suit is the first - defendant

- Vithal Shanker Gulve and the main question in’ this litigation

he contends it is or is invalid and in-operative as the plaintiff

contends. . This is the only question in this suit in which he is °

interested. If he is declared the validly adoptedson of Shanker the

suit comes to an abrupt termination—none of the other questions-

in the suit which affect the other defendants would ever arise.

He would then- be the owner of the property left by Shanker’

including the mortgage made by the family of defendants 2 to 8
in favour of Vithoba. He sued to recover the moneys due under
the mortgage; the Court whose -ward he was sanctioned a
compromise of that suit ; the Court passing the decree has cer-

tified that the comproipise ‘was beneficial to him ; the moneys .
decreed are in the hands of his solicitor; the decreo is binding on

him ; and neither he nor the othet defendants in the suit raise
any question whatever in respect of the mortgage, or the consent
- decree in suit No. 8 of 1906. As I observ ed aboye the validity
of his adophon is the only question in which the first defendsint

is ‘interested. Directly that is established, the-suit fails and.

while that questlon is tried, the other defendants have nothing

to do but to sit with folded arms and watch the result of the fight -
between' the plaintiff and the first defendant. I'have noticed -

' what the' result of the suit would be if the first defendant’s
adoptlon is held'to be valid. - Now take the other possible result.
Suppose the Court comes to-the conclusion that the first defend-

_ant’s adoption is invalid. He immediately loses all interest in

the suit. He would then have no interest in Shanker’s property

‘and it would be a matter of no interest to him whether the

plaintiff succeeds or fails- in her contentions. against the
‘other defendants. It matters nothing to him " whether tho
decree in suit No. 8 of 1906 is held binding on the plaintiff or

- It matters nothing to him whether defendants 2 to 8 have

to pay Rs. 20,000 or Rs. 32,000 and ‘more under the mortgage,
The main and the only question he is interested in thls htxga,txon ,

is to prove.the validity of his adoptlon. :

Now let me turn to' the other defendant. The second set of
defendants are defendants 2to8 the members—~the members of the
Patker fa.mll), the mortoaﬂors of Vithoba. What are the questlons

N

369

1908,

\>IIMABAI v
is whether his adoption by Girjabai is good and vahd in law as:
- BAnwanT.

BHAU .
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o1ms in the sulb between them and the pla,mtlﬁ' ? Whatis the plam(uﬂ’
_ Umamar . cause of action aga,mst them? The plq,mtlff ‘contends that the
" Buaw - compromise’ of the- mortgage debt effected between the first
o Banwaxr. ' '

defendant and. these defendants is not f)inding‘ on her, - She
~claims to be entitled to. recover the whole amount due under the:
mortgage. I assume that when' the Poona Court sanctioned the -
_ comproin_fse of a claim of over Rs, 32,000 for Rs. 20,000 it must
ha_vé taken into consideration the possibility of the mortgagors
..being able-to reduce the claims originally made in suit No.' 8 of -
: 1908, 'If the plaintiff is declared the beneficial owner of the
‘mortgage, the mortgagor-defendants would. be entitled in the’
" event of the compromise being held not binding on the plaintiff
to plead all their defences to the claim as originally made. They
. would be entitled to urge all those contentions for the reduction
" of the claim which must have been submitted to the District
Court at Poona in support of the compromise. - Besides this, othér
. defences are open to him. -They would say the plaintiff knew
of the. intended compromlse before the decree was taken and
took no steps to prevent the decree being passed On the 30th
of January 1907 she was informed of the.terms of the com-
promise and fold to take what steps she liked (seo exhibit, B).
~ The decree was not taken il the 19th of February 1907 and
_ she took no steps to intervene, - These defendants would - also
raise the question whether the’ plaintiff is entitled to re-open -the -
question in this suit, the executors of- this original mortgagee in
~ whom the legal estate bad always remained having executed .a .
reconveyance of the mortgaged premises before the plaintiff
* filed this suit. If the plaintiff succeeded in her main contention
against the first defendant and then is allowed to proceed with
the second branch of her case against the 2nd_set of defendants,
further complications would arise because it appears from the
written statement of the first defendant that on the property
-_being reconveyed to them defendants 2 to.8 have sold the same -
“apd the purchaser whose title Would ‘be Jeopardlsed 1s not a.
. party to.the suit. ‘ : : '

The first defendan{; has not the sméllest interest in dhy sm;ﬂe
one of the questions ‘that would arise. between the plaintiff and
© the other defedants. = . - . .
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Tt will thus be seen that the questions arising between the

between the plaintiff and second set of defendants are. totally

distinet and - different. There is no common quéstion of fact or

‘ law whigh aﬁecbs all the first ewhb defendants. '

Then  take the case of the defendants 9 and 10;  What is the 4
plaintiff’s- cause of action against them? They were formal

parties to the first. suit No. 8 of 1906 because they had' not
. assigned orftra,nsferred the mortgage to the plaintiff in that suit,

. They executed a reconveyance when the person whom they '

believed to be the beneficial owner of the mortgage debt asked

them to .do. It is difficult to conceive Whnt the plaintifP’s cause
of action is against this the third set of defendants, .I searched .

in vain through her plaint to find out what her cause of action is
" against these defendants and what relief she claims against
" them, ' The only possible complaint that she could make against‘
" them is that they Jo1ned in reconveying the property

< T w111 thus be seen that all the defendmts in the suit are not

h _]omtl) liable in each and all. of the causes of action united in

this suit nor are they all jointly raised by this l1t1gat1on. .

" Tt seems to me that in this suit the plaintiff has distinetly -

* combined at least two separate suits, It also appears to me that
" she has made her clajim against defendants other than the first
~ defendant much too prematurely. There is no dispute that the.
. first defendant has, as a matter of fact,’been adopted by Shan:
ker’s widow Girjabai, . He is to all intents and purposes the
" owner of all Shanker’s preperty till such time as his adoption
is set aside and declared invalid by a.Court™ of law" competent
-to try that question. Till she succeeds in establishing the in-
- validity of the adoption of the first defendant Vithal, she has no
right to sue the other defendants in respect of property to which

- her right is not established. All the ‘property left by Shanker. .

'is vested at present in the first défendant and the plaintiff -has

launched this litigation against the other defendants without -

_hmm:rg established’ her right to the property in respect of which

she sues. 'The suibt as. copstituted must in my opinion cause"

- censidero.ble embarrassment to the. different defendants,

X

©oass
plaintiff and the first defendant and ithe questions arising A

UMApar .

v. .
Bmau- -
BALWANT. -
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v 010, - Unde1 these clreumstances I have no option but to hold thﬁt
. Umnu the plaintiff has clearly misjoined in this suit both partles and -
< pmyg  causes of action. I would like to say here that even if the

 BawwaNL. - gonclusion to which I have arrived had been different, I Would
still have held that the causes of: action joined in this suit could
not conveniently be tried or disposed of together and considered
what would bave been the right order to make under the dis-
eretion vested in the Court by rule 6 of Order II.

‘Having, however, -come to the conclusmn that the sult as

constltuted is bad by reason of misjoinder of parties and. of
~causes of action I find the 5th issue in the affirmative.

I will give the plaintiff the option of electing against which

* defendant’ or defendants she proposes to go on_ with the suit and

when she has made her election, I will proceed to consider my

decision on the 4th issue-as to whether this Court has Jurlsdiction

" to entertain the suit against the particular defendant or defend-

- ants against whom the plaintiff elects to proceed

Attorneys for the plaintiff ;—Messrs. Chitnis & Co,

" Attorneys for the st defenda.nt .-Mews Dikskst, D/mnﬁsﬁa :
aml Sunderdas _ . : '
x B ) ) L. L ' . “ Ce ’ o . B'_N',.L' v

¢ .

ORIGINAL OIVIL.

' o e Before My, Justice Macleod
19090 ' PERURI SURYANARAYAN AND COMPANY, Praintiers, v. GULLA-
July26. - . PUDI CHINNA NARSINGHAM AND ANOTHEE, DEFENDANTS.* |

Avrbitralion—Reference by parties to @ suit—Application to sta_/
proceedmy.s—drbztratwn Act (IX .of 1899), section 19.

Section 19 of the Arbltm{non Act only applies where theré has been a sub-
mission to arbitration before the commencement of legal proceedings.
' Ram;tdas Poddar v. Howse ), followed.,

- TaiS matfer was heard in Chambers. The plaintiffs on the -

¢ ]7th September 1908 filed & suit as a Short Cause agamst the
, *Original Suib No. 783 of 1908,

N . i (1907) 35 Caly 199.

K



	Page 1 
	Page 2 
	Page 3 
	Page 4 
	Page 5 
	Page 6 
	Page 7 
	Page 8 
	Page 9 
	Page 10 
	Page 11 
	Page 12 
	Page 13 
	Page 14 
	Page 15 
	Page 16 
	Page 17 
	Page 18 
	Page 19 
	Page 20 
	Page 21 
	Page 22 
	Page 23 
	Page 24 
	Page 25 
	Page 26 
	Page 27 
	Page 28 
	Page 29 
	Page 30 
	Page 31 
	Page 32 
	Page 33 
	Page 34 
	Page 35 
	Page 36 
	Page 37 
	Page 38 
	Page 39 
	Page 40 
	Page 41 
	Page 42 
	Page 43 
	Page 44 
	Page 45 
	Page 46 
	Page 47 
	Page 48 
	Page 49 
	Page 50 
	Page 51 
	Page 52 
	Page 53 
	Page 54 
	Page 55 
	Page 56 
	Page 57 
	Page 58 
	Page 59 
	Page 60 
	Page 61 
	Page 62 
	Page 63 
	Page 64 
	Page 65 
	Page 66 
	Page 67 
	Page 68 
	Page 69 
	Page 70 
	Page 71 
	Page 72 
	Page 73 
	Page 74 
	Page 75 
	Page 76 
	Page 77 
	Page 78 
	Page 79 
	Page 80 
	Page 81 
	Page 82 
	Page 83 
	Page 84 
	Page 85 
	Page 86 
	Page 87 
	Page 88 
	Page 89 
	Page 90 
	Page 91 
	Page 92 
	Page 93 
	Page 94 
	Page 95 
	Page 96 
	Page 97 
	Page 98 
	Page 99 
	Page 100 
	Page 101 
	Page 102 
	Page 103 
	Page 104 
	Page 105 
	Page 106 
	Page 107 
	Page 108 
	Page 109 
	Page 110 
	Page 111 
	Page 112 
	Page 113 
	Page 114 
	Page 115 
	Page 116 
	Page 117 
	Page 118 
	Page 119 
	Page 120 
	Page 121 
	Page 122 
	Page 123 
	Page 124 
	Page 125 
	Page 126 
	Page 127 
	Page 128 
	Page 129 
	Page 130 
	Page 131 
	Page 132 
	Page 133 
	Page 134 
	Page 135 
	Page 136 
	Page 137 
	Page 138 
	Page 139 
	Page 140 
	Page 141 
	Page 142 
	Page 143 
	Page 144 
	Page 145 
	Page 146 
	Page 147 
	Page 148 
	Page 149 
	Page 150 
	Page 151 
	Page 152 
	Page 153 
	Page 154 
	Page 155 
	Page 156 
	Page 157 
	Page 158 
	Page 159 
	Page 160 
	Page 161 
	Page 162 
	Page 163 
	Page 164 
	Page 165 
	Page 166 
	Page 167 
	Page 168 
	Page 169 
	Page 170 
	Page 171 
	Page 172 
	Page 173 
	Page 174 
	Page 175 
	Page 176 
	Page 177 
	Page 178 
	Page 179 
	Page 180 
	Page 181 
	Page 182 
	Page 183 
	Page 184 
	Page 185 
	Page 186 
	Page 187 
	Page 188 
	Page 189 
	Page 190 
	Page 191 
	Page 192 
	Page 193 
	Page 194 
	Page 195 
	Page 196 
	Page 197 
	Page 198 
	Page 199 
	Page 200 
	Page 201 
	Page 202 
	Page 203 
	Page 204 
	Page 205 
	Page 206 
	Page 207 
	Page 208 
	Page 209 
	Page 210 
	Page 211 
	Page 212 
	Page 213 
	Page 214 
	Page 215 
	Page 216 
	Page 217 
	Page 218 
	Page 219 
	Page 220 
	Page 221 
	Page 222 
	Page 223 
	Page 224 
	Page 225 
	Page 226 
	Page 227 
	Page 228 
	Page 229 
	Page 230 
	Page 231 
	Page 232 
	Page 233 
	Page 234 
	Page 235 
	Page 236 
	Page 237 
	Page 238 
	Page 239 
	Page 240 
	Page 241 
	Page 242 
	Page 243 
	Page 244 
	Page 245 
	Page 246 
	Page 247 
	Page 248 
	Page 249 
	Page 250 
	Page 251 
	Page 252 
	Page 253 
	Page 254 
	Page 255 
	Page 256 
	Page 257 
	Page 258 
	Page 259 
	Page 260 
	Page 261 
	Page 262 
	Page 263 
	Page 264 
	Page 265 
	Page 266 
	Page 267 
	Page 268 
	Page 269 
	Page 270 
	Page 271 
	Page 272 
	Page 273 
	Page 274 
	Page 275 
	Page 276 
	Page 277 
	Page 278 
	Page 279 
	Page 280 
	Page 281 
	Page 282 
	Page 283 
	Page 284 
	Page 285 
	Page 286 
	Page 287 
	Page 288 
	Page 289 
	Page 290 
	Page 291 
	Page 292 
	Page 293 
	Page 294 
	Page 295 
	Page 296 
	Page 297 
	Page 298 
	Page 299 
	Page 300 
	Page 301 
	Page 302 
	Page 303 
	Page 304 
	Page 305 
	Page 306 
	Page 307 
	Page 308 
	Page 309 
	Page 310 
	Page 311 
	Page 312 
	Page 313 
	Page 314 
	Page 315 
	Page 316 
	Page 317 
	Page 318 
	Page 319 
	Page 320 
	Page 321 
	Page 322 
	Page 323 
	Page 324 
	Page 325 
	Page 326 
	Page 327 
	Page 328 
	Page 329 
	Page 330 
	Page 331 
	Page 332 
	Page 333 
	Page 334 
	Page 335 
	Page 336 
	Page 337 
	Page 338 
	Page 339 
	Page 340 
	Page 341 
	Page 342 
	Page 343 
	Page 344 
	Page 345 
	Page 346 
	Page 347 
	Page 348 
	Page 349 
	Page 350 
	Page 351 
	Page 352 
	Page 353 
	Page 354 
	Page 355 
	Page 356 
	Page 357 
	Page 358 
	Page 359 
	Page 360 
	Page 361 
	Page 362 
	Page 363 
	Page 364 
	Page 365 
	Page 366 
	Page 367 
	Page 368 
	Page 369 
	Page 370 
	Page 371 
	Page 372 
	Page 373 
	Page 374 
	Page 375 
	Page 376 
	Page 377 
	Page 378 
	Page 379 
	Page 380 
	Page 381 
	Page 382 
	Page 383 
	Page 384 
	Page 385 
	Page 386 
	Page 387 
	Page 388 
	Page 389 
	Page 390 
	Page 391 
	Page 392 
	Page 393 
	Page 394 
	Page 395 
	Page 396 
	Page 397 
	Page 398 
	Page 399 
	Page 400 
	Page 401 
	Page 402 
	Page 403 
	Page 404 
	Page 405 
	Page 406 
	Page 407 
	Page 408 
	Page 409 
	Page 410 
	Page 411 
	Page 412 
	Page 413 
	Page 414 
	Page 415 
	Page 416 
	Page 417 
	Page 418 
	Page 419 
	Page 420 
	Page 421 
	Page 422 
	Page 423 
	Page 424 
	Page 425 
	Page 426 
	Page 427 
	Page 428 
	Page 429 
	Page 430 
	Page 431 
	Page 432 
	Page 433 
	Page 434 
	Page 435 
	Page 436 
	Page 437 
	Page 438 
	Page 439 
	Page 440 
	Page 441 
	Page 442 
	Page 443 
	Page 444 
	Page 445 
	Page 446 
	Page 447 
	Page 448 
	Page 449 
	Page 450 
	Page 451 
	Page 452 
	Page 453 
	Page 454 
	Page 455 
	Page 456 
	Page 457 
	Page 458 
	Page 459 
	Page 460 
	Page 461 
	Page 462 
	Page 463 
	Page 464 
	Page 465 
	Page 466 
	Page 467 
	Page 468 
	Page 469 
	Page 470 
	Page 471 
	Page 472 
	Page 473 
	Page 474 
	Page 475 
	Page 476 
	Page 477 
	Page 478 
	Page 479 
	Page 480 
	Page 481 
	Page 482 
	Page 483 
	Page 484 
	Page 485 
	Page 486 
	Page 487 
	Page 488 
	Page 489 
	Page 490 
	Page 491 
	Page 492 
	Page 493 
	Page 494 
	Page 495 
	Page 496 
	Page 497 
	Page 498 
	Page 499 
	Page 500 
	Page 501 
	Page 502 
	Page 503 
	Page 504 
	Page 505 
	Page 506 
	Page 507 
	Page 508 
	Page 509 
	Page 510 
	Page 511 
	Page 512 
	Page 513 
	Page 514 
	Page 515 
	Page 516 
	Page 517 
	Page 518 
	Page 519 
	Page 520 
	Page 521 
	Page 522 
	Page 523 
	Page 524 
	Page 525 
	Page 526 
	Page 527 
	Page 528 
	Page 529 
	Page 530 
	Page 531 
	Page 532 
	Page 533 
	Page 534 
	Page 535 
	Page 536 
	Page 537 
	Page 538 
	Page 539 
	Page 540 
	Page 541 
	Page 542 
	Page 543 
	Page 544 
	Page 545 
	Page 546 
	Page 547 
	Page 548 
	Page 549 
	Page 550 
	Page 551 
	Page 552 
	Page 553 
	Page 554 
	Page 555 
	Page 556 
	Page 557 
	Page 558 
	Page 559 
	Page 560 
	Page 561 
	Page 562 
	Page 563 
	Page 564 
	Page 565 
	Page 566 
	Page 567 
	Page 568 
	Page 569 
	Page 570 
	Page 571 
	Page 572 
	Page 573 
	Page 574 
	Page 575 
	Page 576 
	Page 577 
	Page 578 
	Page 579 
	Page 580 
	Page 581 
	Page 582 
	Page 583 
	Page 584 
	Page 585 
	Page 586 
	Page 587 
	Page 588 
	Page 589 
	Page 590 
	Page 591 
	Page 592 
	Page 593 
	Page 594 
	Page 595 
	Page 596 
	Page 597 
	Page 598 
	Page 599 
	Page 600 
	Page 601 
	Page 602 
	Page 603 
	Page 604 
	Page 605 
	Page 606 
	Page 607 
	Page 608 
	Page 609 
	Page 610 
	Page 611 
	Page 612 
	Page 613 
	Page 614 
	Page 615 
	Page 616 
	Page 617 
	Page 618 
	Page 619 
	Page 620 
	Page 621 
	Page 622 
	Page 623 
	Page 624 
	Page 625 
	Page 626 
	Page 627 
	Page 628 
	Page 629 
	Page 630 
	Page 631 
	Page 632 
	Page 633 
	Page 634 
	Page 635 
	Page 636 
	Page 637 
	Page 638 
	Page 639 
	Page 640 
	Page 641 
	Page 642 
	Page 643 
	Page 644 
	Page 645 
	Page 646 
	Page 647 
	Page 648 
	Page 649 
	Page 650 
	Page 651 
	Page 652 
	Page 653 
	Page 654 
	Page 655 
	Page 656 
	Page 657 
	Page 658 
	Page 659 
	Page 660 
	Page 661 
	Page 662 
	Page 663 
	Page 664 
	Page 665 
	Page 666 
	Page 667 
	Page 668 
	Page 669 
	Page 670 
	Page 671 
	Page 672 
	Page 673 
	Page 674 
	Page 675 
	Page 676 
	Page 677 
	Page 678 
	Page 679 
	Page 680 
	Page 681 
	Page 682 
	Page 683 
	Page 684 
	Page 685 
	Page 686 
	Page 687 
	Page 688 
	Page 689 
	Page 690 
	Page 691 
	Page 692 
	Page 693 
	Page 694 
	Page 695 
	Page 696 
	Page 697 
	Page 698 
	Page 699 
	Page 700 
	Page 701 
	Page 702 
	Page 703 
	Page 704 
	Page 705 
	Page 706 
	Page 707 
	Page 708 
	Page 709 
	Page 710 
	Page 711 
	Page 712 
	Page 713 
	Page 714 
	Page 715 
	Page 716 
	Page 717 
	Page 718 
	Page 719 
	Page 720 
	Page 721 
	Page 722 
	Page 723 
	Page 724 
	Page 725 
	Page 726 
	Page 727 
	Page 728 
	Page 729 
	Page 730 
	Page 731 
	Page 732 
	Page 733 
	Page 734 
	Page 735 
	Page 736 
	Page 737 
	Page 738 
	Page 739 
	Page 740 
	Page 741 
	Page 742 
	Page 743 
	Page 744 
	Page 745 
	Page 746 
	Page 747 
	Page 748 
	Page 749 
	Page 750 
	Page 751 
	Page 752 
	Page 753 
	Page 754 
	Page 755 
	Page 756 
	Page 757 
	Page 758 
	Page 759 
	Page 760 
	Page 761 
	Page 762 
	Page 763 
	Page 764 
	Page 765 
	Page 766 
	Page 767 
	Page 768 
	Page 769 
	Page 770 
	Page 771 
	Page 772 
	Page 773 
	Page 774 
	Page 775 
	Page 776 
	Page 777 
	Page 778 
	Page 779 
	Page 780 
	Page 781 
	Page 782 
	Page 783 
	Page 784 
	Page 785 
	Page 786 
	Page 787 
	Page 788 
	Page 789 
	Page 790 
	Page 791 
	Page 792 
	Page 793 
	Page 794 
	Page 795 
	Page 796 
	Page 797 
	Page 798 
	Page 799 
	Page 800 
	Page 801 
	Page 802 
	Page 803 
	Page 804 
	Page 805 
	Page 806 
	Page 807 
	Page 808 
	Page 809 
	Page 810 
	Page 811 
	Page 812 
	Page 813 
	Page 814 
	Page 815 

