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- 'Had the Lemelature mtended clause '(3) to apply to: ]and used
both for arrrncultural and other purposes, it would have used -
apt lanauage t6 convey ‘its meaning. ~It would have referred
to the land in clause (b) as land appropriated for purposes- of
ngriculture and other purposes except building sites.-. This is & '
taxing enactment, and must be conetrued str 1ctly in favour of the

subject. -

" The decree appealed from must, therefore, be conﬁrmed W1th‘
costs. : - ;e
© Decree confirmed.
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ORIGI\TAL CIVIL.

quore M, Justwe Batchelor and Mr. Justice Oﬁaubal.

BAYABAI WIDOW, AND OTHERS, APPELLANTS AND DEFENDANTS 2, 3, 4, 0.
. HAJI -NOOR MAHOMED CASSAM, RESFONDENT AND PLAINTIFF, AXND
. N.C. MACLEOD, RESPONDENT AXD 1sT DEPENDANT*

Practice—Suit against defendant on ground, whick failed not to be decreed on -
. another ground—Application for leave to amend plamt after argument&‘
kearc’ in appeal disallowed—Res Jutlzcata,. : .

" A suit brought against the do fendants on one ground which fails should not
be decrced against them on another ground which they had no oppottumty of »

: meetmg

" After arguments in appeal have heon heard the Court will not aJlow an
amendment of the plaint so as to convert a suit of one character into a suit of‘
a substantlally different character.

* H. filed a suit in 1904 against A. and Je the drawer and mdorser respectwely
At the time of filing the suit J. was dead. "

H, obta.med a decreo- against both defendants, whlch decree romamed
unsatisfied.

In 1905 H, filed a suit avamst; the heirs of J on the same two hundies.

" Held, the earlier suit having been filed 'mamst the firm of J. and not agwmsb
J. personally was a bar to ihe lator suit, -

' THIS was a suit filed by Haji Noor \Iahomed Cassam swamst

the defendants as- the heirs and lerral representa,twes of one

’ "‘Appeal No. 1417‘7 Sulc No 611 of ‘905v .
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- Jusub Abba, deceased, for the recovery of a sum of Rs‘*] ;800
~ with interest alleged to be due to the plam’oxf‘r‘ upon certain

‘hundies, dated the 5th and 8th- days of September 1904, passed -

~ by one Abdoor Rehman Noor Mahomed and endorsed by the
~ first defendant in the name of his deceased father Jusub Abba.
- The defendants 2, 3, 4 pleaded that the suit was barred as.being
res judicata, the plaintiff having sued to judgment these parties in
~ another suit. Russell, J., passed a decree in favour of the plaintiff
for the amount claimed with costs, Against this decree the
defendants 2, 8, 4 appealed. E
“Robertson (with Davar) for the appellants.
. Setalvad (with Merza) for the respondents

BATCHELOR, J.:—The following tree shows the relatwu between
the various defendants-appellants :— C

" Jusab Abbzigsaful-abai.

: ~Abdlullla.' . : : - Jan Maliomed—Bayabai, -

Suleman

: Abdulla is an ihsolveub and the Official Aséﬁﬁee' is the ﬁlst

- defendant in his place. Jan Mahomed dicd intestate in 1908,
leaving his widow his only heir. The parties are’ Cutehi-
Memons, and the plaintiff is by profession a money-lender.

The sult out of which this appeal arises is based on tw

hundies drawn by one. Abdul Rehman in September 1904 in
> favour of Jusub Abba, and endorsed in the name of Jusub Abba

by Abdulla to the plaintiff. Upon these same ZAundies the
_plaintiff brought an earlier Snit No. 863 of 1904 against Abdul
Rehman, the drawer, and Jusub Abba, the indorser, and in that
suit obtained a decrec against both the then defendants. That
decree has remained unsatisfied, and it is common ground that
Jusub Abba died in February 1902 or over two years before the

‘institution of this Suit No. 863. The-suit underlying the .
present appeal is No. 611 of 1903, and in it the plaintiff seeks’
to enforce liability for the two Aundies against the defendants -

s the representatives of the deceased Jusub Abba. - The learned

~ Judge below has decrced the claim, and against that decree
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the present appeal- is pleferred by the defendants Bayabal,ﬂ_‘
Safurabal and Suleman,’ -

" "The stress ¢f the argument in thls appeal has fallen upon .
thie question as to the exact character of Suit No. 863, and -
Mr, Robertson has contended that that suit is a bar to the present- .
claini, -The contention is put in the alternative, and it is urged =

- that the second defendant in Suit No. 863 was either tlie firm of
* Jusub Abba or was the  individual Abdulla Jusub: in either of
‘these cases it is said that the present claim is unsustainable.

I will deal with the argument that the second defendant in the
earlier suit was the firm of Jusub Abba, and not the individual
of that name. It will not be necessary to consider the alterna-.
tive suggestion; Turning, first, to the title of the ‘suit, we find
that the second defendant is there described as ¢ Jusub “Abba
also of Bombay Mahomedan inhabitant ~doing business at
Esplanade Road opposite to Watson’s Hotel within the fort.””"

I must accept the argument that that is primd facie the description. |
of an individual person, but I cannot accept the view that that is-
an end of the matter. For, having regard to the practice of
these Courts, the description is conceivably "applicable to the
firm Jusub Abba, and I think we must look to the evidence to
see what precisely” the ‘description meant. We need not ‘look
beyond the evidence of the plaintiff himself. In the course of
executlon proceedmgs under the earlier decree, notice was 1ssued_
‘on Safurabsi, who on' 16th June 1905 made the affidavit

exhibit 21 pomtxn« out that -Jusub Abba had died more than

two years before the suit was filed, Plamtxﬁ’s reply is his

affidavit exhibit 1 of 12th January: :1906, in which he not merely :
admits, but emphatlcally contends, that his suit of 1904 was
broughb against- the firm' of Jusub Abba,- which through its

manarrer, Abdulla Jusub, had endorsed the Zundées to him, In

h1s deposmon in the present suit the plamtlff does-indeed make
" half hearted atterapt to- resile -from this pos1t1on, but-on- his-

‘ attentlon being drawn to his affidavit he abandons the attempt

“and sa.ys, “I say now I- sued the firm of Jusub Abba By firm
I mean shop. 1 sued the owner of the shop.” There the
matter rests, except that this view is- amp]y ccorroborated by
the form in which the. Zundies are -drawn and-by- the gene.ral :
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tenour of the plaintiff’s deposmon For it appears that the

in’ connection with this business, Jusub Abba was the. name of
~ the firm—the firm of Jusub Abba, his ‘own business.” - And
further on he says that what he thought he was getting by the
suit was a decree against the firm. And here, I think, may he
found the answer to the question put by the plaintift's counsel
in the lower Court;, namely, why sh'ould the plaintiff have
. brought -a suit -against a. dead man? It may be :that- the
plamtlﬁ‘ when he filed the suit was not aware of J usub’s death,
" though his own evidence on the subject is plainly -untrust-

- worthy ; but the real explanation is, I conceive, that it wattered -

" nothing to the plaintiff whether the man Jusub Abba was alive

‘or dead ; his suit was a suit against the firm. - So the writ was

served on Abdulla as manager of the firm—see section 74, Civil
* Procedure Code—and that is the position assigned to Abdulla
. ~throughout - the proceedings. No doubt the question is not,

whom' did the plaintiff intend to sue, but whom did he in fact
. sue ? The distinction, howevér, cannot, in my opinion, avail the

plaintiﬁ‘ here ; for under the practice and rules of this Court—see

especially Rule 875 of the High Court- Rules—a suit framed
within the meaning and in the form of Suit No. 863 would be a

good suit against the firm. In other words the plaintiff in the.

~earlier suit did intend to sue the firm of Jusub Abba and did

give sufficient effect to that intention. In the same way the
" plaintiff filed Suit No. 16738 of 1904 on the Small Cause Court
against “ Jusub Abba” (exhibih B), and, as he admits, under the -

* decree made, ‘he levied an attachment on’ the 5hop and the
money was paxd : : :

~ Thus upon & consxderatmn of all the evxdence and the circum-
stances connected with Suit No. 863.1 come -to the conclusion

- that that suit was brought against the firm of Jusub Abba. -
That being so, the present suit admittedly will not lie against the

" defendant-appellants as partners ; and it is in that view of their
‘position that: the learned Judge has:decreed. against: them, and

upon-that footing only has the plaintiff songht to uphold the deeree,

oa7

08,
plaintiff had noknowledge of ‘the ‘man Jusub Abba; he. -never

_saw him, he says, or tried to see him. Asked how he knew. the

~ name of Jusub Abba, he says ¢ I know the name of Jusub Abba -
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-7 1208, ) Upon this finding the questmn arises why the plmntlﬁ did

' Bnm;.u 'not rest content with the decree which he obtained and which.
a;mNoor  as he understood it boutid the firm, especially as there has been-
Mazouep. ‘ no determination in execution proceedings or otherwise that the
c “decree does not bind the firm. Mr. Robertson’s answer to this
question is that the pla,mtlﬂ" having discovered- that the assets

of the firm of Jusub Abba are exhausted, is now anxious to come
‘ upon certain immoveable - propertles which would not be liable -

under the terms of the decree in Sulb No. 863 construed as a .

decreo against the firm. It seems'to me that this is the real
explanatlon of the origin of the present suit, and upon this' -
point reference may be made to the - plalnhﬂ"s apphcatxon
‘exhibit 2 of 5th May 1905, That was the first step taken in
‘execution of the decxee, and the disingenuous passage in para- -
" graph 2 of the application as to the second defendant being ““ now ?
~dead is very significant. I have no doubt that the plaintiff had :
" long been' aware that Jusub- ALbw's death had occurred long
before the decree, and when he was challenged upon this point -
by Safurabai in her afidavit of-16th June 1905, he falls back
" ,upon‘i{he other position that the second defendant in his suib .
was the firm of Jusub Abba: see his affidavit exhibit 1. Finally .
“on 20th January 1906 he abandons the notice against Safurabai
(exhibit A 20), the present suit having been instituted on 11th
“August 1905, It is not, as Mr. Setalvad has suggested, that -
- the plaintiff was forced by Safurabai’s contentions to-abandon
execution’: it was his business to go ‘on with it and obtain the
adjudication of the Court, and I cannot doubt that that is the
course which he would have pursued if he had thought that.
his decree was sufficient for his purposes. But for reasons
‘which are no longer obscure he elected to give the go-by. to the
' dec}r'ee'which he ihad, and endeavoured to convert that decree
into one of a-different character, Thete can'be no doubt of the -
nature of the suit he then filed.” The only prayer in the plaint—
- other than the formal prayer for further and other relief—is &
prayer ‘“that the defendants as the representatives of the
deceased Jusub Abba ” may be decreed linble to discharge the™.
debt out of the estate of Jusub Abba. Before us it was conceded
‘that no habxhty could be attached to the ‘defendant appellants
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* upon this féoting, and-indeed it is plain that as representatives -

~ of Jusub Abba they cannot be held responsible for a debt
- contracted two years after Jusub Abba’s death, The ‘learned

- Judge below was, I gather, of the same opinion, and he bas,
* decreed against the appellants, not as represpntatwes of Jusub’

Abba, bul; as partnerq, or rather as guasi-partners, in a firm.

~ But they were not sued in this latter capacity, and no questlon'
of their liability in that capacity is 1a1sed either in the pleadings -
- orin the issues.on which the parties Went to trial. In my

opinion, therefore, the appellants upon this ground alone are

entitled to succeed, and to claim.that a suit brought aaainsﬁ’

them on one ground, which failed, should not be decreed ‘against

. them on ‘another ground which they had no opportunity of
- meeting.- The only plain issue as to the appellant’s habxlxby 15'

issue” No. 13 which contemplates merely their liability as

representatives of Jusub Abba, and Mr, Robertson, who appeared,

for ‘the appellants below, was taken by -surprise when the
ground assxgned for the liability was shifted as the -trial

proceeded ; and no attempt was made 'to obtain the Judges '
- permission to amend the plaint or frame further issues,

" In'my opinion, then, the appeal must be allowed both because '

the suit against the appellants was barred by Suit No. 863 of 1904,
and, because it was not competent to the Court in this suit to
~make a decree against the appellants on the footmg of thexr bemg
partners or guasi- -partners in the firm, .

 After the arguments in this appeal had been completely heazd
Mr, Setalvad applied for léave, if necessary, to amend the plaint ;
but it is plain that at that stage we ought not to allow a suit of
one character to be converted into a suit of ) substantlally

- different character. :
The judgment of the lower Court must be revelaed and the smh
musb be dismissed as against the appellants with costs tbroughout.
CHAUBAL, - concur. :
c . Decree wveisea"

Attorneys for appellants —]l[easm Unvalla and Pﬁzrothaw

Attorneys for respondents = Mossis, Mirza and Mzrza. R - ‘_
B.N.L.
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