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- are assured that the arbitrators will gladly glve eﬂ'ect to any
eXPressmn of opinion from us, - "+ -

“'The appellants must have thelr costs.

Order reversed.: - -
B NoLe ¢l

ORIGINAL CIVIL

qu‘ore Mr. Justice Beaman. ;
MULJI TEJSING ». RANSI DEVRAJ. * 'f

Jurtsdzctzon—-Practwe—P': eszdencg Small Cause Courta 4 ct (X Vof 1882),=
. section 29—8uit cognizable by Small Causes Court brought in High Oourt— .
" Non Jomder—(}'ontract of sale made. subject to rules of Rice Merchants.

Assoczatzon—-Rule ousting jurisdiction of Court of law—Rule pr omdmg far
" fizing vaida rate of goods for purpose of ascertaining differences in case of
nonsfulfilment of contract—Suit by buyer for damages Jor- von-delivery—

_Plea that no damages recoverable having regard to rate fixed—Allegation -

": »For these reasons, I coné¢ur w1th my learned colleagiie as’ we
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by plaintiff that rate fized was not binding inasmuch asthe rules were not.

" | observed—Construction of rules—Principal and agent—Agent’s powertp

" bind his principal to arbzt'ratwn—Indmn C’ontmct Act (IX of 1872), section

{ 93—Sale— Tender. S . -2

.> The Bombay United Rice Merchants Assocm.tlon was a commeloxal body
of which most of the prin¢ipal rice merchantsin Bombay were members. © It4

rules were printed and circulated and they prescribed a certain form of contract

which was very generally used in Bombay. By these rules a Sub-Committee -

was nominated ¢ to dedide all disputes which may arise as to contracts and doall |
_ other business relating to contracts.” It was also provided. that the “exclusive '

authority * to decide all such dxsputes should be the said Sub-Committee and the -

- Association and that no party should be at hberty to go to Court with respect "
. to-any matter connected with such contracts except to enforce the. decision of "

the Sub-Committee and the Association. It was. further provided that the Sub-

Committee should keep a record of the daily rates and on the last day of the
ovaida should fix the vaida rate (3. e. the market rate of the day) on the basis'of

) which differences’ should be ealculated which became payable in_cases in wlnch :
contracts were not carried out.. The plaintiffs who were rice merchants in -
Rangoon were not membere of ‘the Association, but ‘they employed agentsin

.-

" # gnit No. 172 of 1907, " -
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1909 -  Bombay, who were memibers, to purchase rice for them and on'the 24th Novem-
Moz ber 1906 these agents bought from the defendants 1,340 bags of . rice at Rs. 9 -
’l‘msmq . per bag deliverable at the vaida of Magshir Sud 1963 (i. e from the 18th’ R
RAX\SI November 1906 to 30th November,1908). Tho contract which was in the»
Dzvras. punted form framed under the rules as above mentioned contained the following
©-* " clause :—* This contract is made subject to tho rules of the Bombay United Rice
Merchants Association. Each party is bound to acht in accordance with the
same.” For delivery at this vaida & large number of the members of the .
Association had made contracts of sale. Tho plaintiffs and a few others wero
purchasers and they Were apprehensive that in seltling the vaida rate the in-
terests of the buyers would be disregarded in favour of those of the sellers.
They accordingly wrote to the President of the Association calling upon him to
.see that no interested person was allowed to act on the Sub-Committee for
“fixing the vaida rate. In accordance with the practice a general meeting of the
Association was held on the 30th November 1906 at which after discussion
"o special Sub-Committee was éppointgd to fix the rate consisting only of three
persons one of whom was not a member of the standing Sub-Committee and -
another of whom had large contracts- of sale due at this vaida. This Sub-
Committee fixed the rate at Rs. 8-11-0 per bag. The plaintiffs alleved that it
should have been fixed at Rs. 9-2-0 or Rs. 9-4-0 per bag which was the real _
- market rato of the day ; that the rate fixed was dishonestly fixéd in the interest -
of sollers; that the Sub-Committee was not ‘constituted according to the rulés,
two members of it being ineligible, one because he did not belong to the standing
Sub-Committee and the other because he was interested in fixing a low.rate, -
and they contended that for these reasons (inter alia) they were net bound by
tho rate fixed, They had duly demanded delivery of the riee contracted for
and the defendants failed to give delivery-and the plaintiffs now sued for the
difference between the contract price (Es, 9) and the market prico on the 30th .
November 1906 The sum claimed as damages was less than Rs. 1,000, o

’I‘he defendmts pleaded—- '

1. That having regard to section 15 of the Civil Procedure Code (Act XIV
of 1882) and section 18 of the Presideriey Small Cause Couris Act XV of 1832)
the suxt was not mamta.mablo in the Migh Court.

2. That certain alleved pa.ltners of the Plalntlﬁ"s not bemg paltles to the suxt
it should be dxsmxssed for non- Jomder

- 8 That having recra.rd to the- rules of the Assocmtlon Wlnch p1ov1ded a
remedy in case of disputes among its members and forbade their going to law,:
the plaintiffs were ‘precluded from suing at law at all events until they hada
exhausted the remcdxes prowded by the rules,

4 That the plamt ﬁ's were bound by the z'awla rate fixed by the Sub- v
(ommittee appointed by the Assoclatlon. : . .
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: IZ'eld (l) That the High Court had ]umdlctlon and that the smh should 19005, :

proceed subject to the provisions as to costs contamed in sectzon 22 of the -——-ﬁ*—-—-“

Presidency Small Cause Cotrts Aot (XV of 1882). " R SRS Tk;ﬁl’(é -
:(2) That the alleged -partnership Was proved, but neverbheless tho smt . R:‘N\I

conld not be dismiesed for non-;omder 'Dm‘u}i{_ R

. (8) That the phmtxﬁ's mne ~entitled to sue at ]a.w notw1ths~andmg the“.
provxsions contained in the rules of the Association requiring all dxsputes to -
“be submitted for deeision to the Assocmtlon and. restrxctmg the mght of
members to sue each other. 'f_ o Co L TR

(4) That at the meeting of the’ Assocla.txon held o tha 30!;11 Novembex
1906 the plaintiffs (throngh their agents) bad consented to the appointment of
a Sub-Committee of threo “persons to fix. the vau{a mte and that they wero
therefore bound by the rate then fixed. ' ,

TR

Any shpulatlon that the award of an arb1tmtorshall be accepted as final
restriots the rights of contracting parties to m\oke the ald of the ordmary

ACourtsandtothatextentls vo'd. Bl e

TThe effect of seotion 28 of the Tndian Contract Act (IX of 1872), sectmn 21 of
the Spocxﬁe Relief Act (I of 1877), read" “With the rolated sections of the Indian

Arbitration Act (IX of 1899) ‘#nd of the Civil Procedure Code dealing with

. nrbltratlon is tbat 4 person may not eontract himself out of his right to ‘bave
. recourse to Courts of law but that in "the event of any party having made a.
* lawful agreement to refer a matter of difference to arbitraticn as a’ condition
.. precedent to going to law about it, the Courts will’ recogmso the avleement and
© give effect to it by staying proceedmgs in the Courts s RN

'I'HE plamtlﬂ's filed this suit to recover from the defendants -

_the sum of Rs. 710-6-8 as- damages for breach * of ‘contract in

failing to deliver certain bags of Rfmgoon rico which” the"

>plmnt1ﬂ'b had contracted - to buy and take dehvery of by two,

~ contracts, the first of which was dated the 22nd October 19061
- and made between the defendants’ ﬁrm of Gangl Narsi and the :
plaintiffs’ firm of Mu]y Dharsi, . and,the second of whlch Was :

.dated the 24th November 1906 and made between the defend-

ants’ firm of Gangi Narsi and the firm of Ravji’ Narsang who

were the agents of the plaintiffs in making . the contract. The

- two contracts were made ‘s subject to the rules of the Bombay"”

'Umted Rice Merchants Association,

" The defendants denied that the firm of Ravp Narsa.na were -

the agents of the plaintiffs in makmg the second contract so that:
the plaintiffs had any right of actlon in, respect ‘thereof and

_they submztted thab masmuch as the sum clmmed by t‘ze :

15
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. 1o09, plamtxﬁ's as damarres in respect of the first contract did not

Monsr - exceed Rs. 1,000 the ngh Court had no Jurlsdlctlon to try:
‘"T’?’zl-““' ~ this suit. They further alleged that the firm of Khoorpalg
RaNst Dungersey was a partner in-the plaintiffs’ firm of MlﬂJl Dharsl

DEveay. . and was therefore & necessary party to the sult

Wlthout pregudxce fo the above. contentlons the det'enda.nts
also’ alleged that they were at all times ready and willing to
deliver the said bags of rice to the pla.mtlﬁ's, but that the
pla,mtlﬁ's never asked for delivery. - .

‘They denied that the plaintiffs had suffered any damage and\
. they dlsputed ‘the price of the rice on the due date.

‘ The' defendants further alleged that according to the rules,
- of the Bombay. United Rice Merchants Association subject to-
- which the contracts in suit were made, the plaintiffs and defend«
ants were bound by the rates fixed by the Association and that
the rate so fixed for the vaidd'for which the said contracts weré -
entered into .was Rs, 8.11-0 per bag upon the footing of
which the defendants had become entitled under the said rules to"
recover from the -plaintiffs the sum of Rs. 481-9-0 in respect of
the first contract referred to and the defendants counter-claimed
accordingly,. They further counter-claimed against the plaint-
iffs in respect of three contracts dated the 12th, 14th, 16th
November 1906 under which the firm of Ravji Narsang pur-
chased from the defendants for- thé same vaida 870, 1,340 and
1,340 bags of rice at the respective rates of Rs. 8-14-8, Rs, 9-0-2
and. Rs. 8-15-11, and alleged thet in respect of these three
contracts and the second contract abovementioned they became’
entitled to recover from the firm of Ravji Narsang the sum of
Rs. 1,381-14.0 by way of difference, no ‘delivery ‘having been'
ta,ken by the said firm under any of the said eontracts. o

. At the hearing - the - plaintiffs abandoned then' claxm on the
first contract which amounted to Rs. 60,
- Bahadurji (Wlth him Lowndes and Deaau) for the defendants —

.+ The firm of Khoorpal Dungersey ;s a partner with the .
- plaintiffs and should have been joined as a co-plaintiff, "The suit
should therefore be dismissed. ~ See Kalidas Kevalddé v. Nathu
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Blmgvan (1) Ramsebulc v, Ramlall Koondoo (2) Motzlal Beciziardassj
A Ghellublmz Harzmm @, A_qa Galam Husam A ;% D;ﬁ_,-

VVYASassovn @ ; Aﬁmsa Btbt v, Ahdul Kader Sa/zeb @,

_ The plalntlﬁ's cannot sue in a Court of la.w i
‘ 'rules of the United Rice Merchants Assoclatmn untxl tne'A éo- ‘
‘clatlon hasglven its decl.slon Sec Rules 14 29, 41 46 Leake on
Contract (5th - edition), p. 675; Scott’ v Avery © @ Spurmr v."":
La Cloche® 5 Tratnor v. Phaniv Fwe Assumnce Co @ N

) The pIatnhﬂ’s never asked for dehvery, they only demanded
‘a dehvery order. - Mulsi Gavmdjt Ve Nathubhai Hzracband (97

™ Indian Oontract Act (IX of 1872 )5 sect’xon 93 "'ﬁ.Ben]amln onﬁ
:Sales (5th edition), pe 595, .

“The ' plaintiffs are bound to accept the tazda ‘rate ﬁxed by the‘\
"Assocmtxon this rate leaves a balancs in favour of the detendants -
thch we ask for in our counter-clann -

Kzr]cpatmck (Inverarzty a.nd Jmmak w1th hnn) for the '
_‘~'¢1,la1nt1ffs R : , : Ay

- The onus of provmg that Khoorpal Dungersey s a partner"“_v
s om: the defendants. I ol

Even it proved ‘the” smt sbould not e d1smxssed See Cnxl :,
"Procedure Gode, Order 1, Rule 9; Malmbala Bﬁatm v, Kunﬁcmna
- Bhatta™, . .. . - '

The cases cited by the other 51de do not apply. They Were_’-:,:
“Qismissed because at the date at which a necessary party'_; was .
“added they were barred by | 11m1tat1on. L

: The plaintiffs ‘are entitled : to bring this suxt. That point wis
- decided when' the summons takén out by the defendants to stay_-
. these proceedlngs under section 19 of the Arbltratlon Act was"

' dlsmlssed.v The defendants did not appeal agamst that decision,_
- . .Werely on ‘the Indian Contract-Act (IX . of '1872),: section :28 5, .

. () (1888) 7 Bom. 217. | © (1866) 5 H. L, C. 811
@ (1881) 6 Cal. 815, (0 [1902] AL C. 446, -

" (3) (1892)17 Bom, 6. . . (8) (1892) 65 T T.. 895,
~ 4) (1897) 21 Bom, 412, . (® (1850) 15 Bom, 1.

) (1901 25 Mad. 26 "(10) (1898) 21 Mad. 373 atp 388,
B 1344—3 e o .
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Specxﬁc Rehef Act (I of 1877), sectxon 21 Arb1tratxon Act'
“(IX of. 1899),’ “section 19 Koomud Chunder J)ass v. C’hzmder
Kant(“ Cnsp v, Adlard(”

The followmg rules of the Rice Merchants ' Association were -
irmmly referred to-in the argument as wellas in the Judoment

Rule 14.-—-A11 kmds of dmputes relatmg to taidang soudas (transactwns) shall be
decxded only in the manner mentioned in these rules. And the exclusive authority
_to decide such dxsputes shall ‘rest with the Committee and the' Association-only.
And. it is on this’ express condition that contract forms are supplied and’ every person
algnmg luch forms shall be taken to have knowledge of this express “condition and
“to consent to and ab1de by all these ruless The Sub-Commlttee and the Association
“shall decxde the matters placed ‘before them as they think proper and each party to
the contract shall be at liberty ‘to go to Court in connection with the aforesaid tra.n‘§
action only for the purpose of enforcing the decision that is given in sccordance thh
these rules, If any party does not respect such decision then whatever order tlie
" Sub-Committee or the Association shall make against him- he shall have to sabmit
" toand if he does nob submlt his name shall be' struck off from the records of this
*Association; - : : : o SR

Rule 29.—For transactxﬁg all the sbove-mentioned business relating to vaida‘na»
soudas (transactions) this Sub- Committee shall meet daxly fn the’rooms of- the
Assocmtxon from 3 to 5 o’clock. 1t shall keep a note of the duily vaida rates and if
" the porchaser refuses to take the goods &ppextammg 12 a contract or if the vendor
faxls to give delivery of the goods sold or fails to give “delivery in accordance with.
’- the terms of the contract or if any party to the coutract commits any default what-
““ever then as to any damages on account- thereof which the SubsCommittee shall fix
and award or any other kind of order which it may muke each party shall have fo

* abide by the same and as to any decision which the Sub-Committee or the Association
# will give in any matter relating to a° contract each party to the contract shall be

regarded as bound by the same. -~ -+ I

RuIe 30 -On the due date, that is on the last date mentioned in the contract, this
Sub-Commlttee w1ll scttle the rate of that vaida. Even if that rate be less or Ligher

. than the rate of that day yet each of the parties to fhe contract shall consider him.

“ self bound by the sa.ld rats 8o fixed,” And in accordance thercwith each paity shall
ha,ve to finish receiving or making payments on account of his_profit or loss within
twenty-four hours after the due date. And if the contx-acz goods shall have been
sold legally then each party ahall have to regard the difference. between ‘the rates
realised by the sale and the coutract rate as proﬁt or loss and shall have to receive

" ¢ make payments thereof 1mmedlately after the goods are sold.” And in receiving

or making such payments if any party to the contract make any default then whate
- ever order the bub-Commlttee will make he shall have to abide by

 Rule 81.—On sny three gentlemen of the ‘above Sub Comlmttee meetmg at tha
Assocmtxon rooms they can transact all the busmesa of the Snb Commxttee but w1th' .

S s

: (1)_;(1_8,7_9) 5 Cal, 496, (2) (1896) 23 Cl. 956.
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_ out the sanchon of the Presxdent or che-Presndent and \ecrehry they eba.ll ot be T - 1909
able $o give any decws on and a decision given thhout such sanction shall be con- kR Mbi.r"r :
‘ sldered nuﬁ aud void,’ . TEJsmG

: Rule 85,=If thero be any dxsputes or busmess relatmg to ww?amz soudas (trans- - R Aust
» actions) which have connection with any membetpr menmbers 6f this Kub-Comiittea- - vanA:. .
- ¢r in.which he or they are in any way concerned or mterested then; the decxsions

thereof or any business whatever in connection therethh shall . not be gwen or done )

until other independ ent appomtments are made in place of su ch member of membeu. '

But on such’ occasions arising this Sub Commitiee shall 4t onco csll a meetmg :

of the Managing Committee of the Associationtnd from out of them shall get the

necessary number of mdependent genblemen appomted in the places aforesa.ld and

“after that the new Committee formed as aforesaid mcludmg these new gentlemen

shall transact in accordance with wht is written above all business relatmg to the

. aforesaid disputes and their. decisions shall be regarded ag the decisionsof the Fub- -

Committee and such dectsxons shall be rega.rded as having been given in pursuance of

these rules,

- .Rule 37.—All power» to make changes (and) alterations in the appomtments of the
gentlemen appointed on the ! ub-Committee and to fill up their vacancies and also
to make alterations or awendments (or) addltwns in (or to) these rules, Test thh the
“ Rnce Merchants Assoclahon.” . :

Rule 46~0f these rules, if any rule be found defectwe or uncertam m meamng or

- should it happen that on any occasion the, Sub- C‘ommxttee ‘is unable to do its work

-, or is unable to do 1ts work in a satisfactory manner in conformity thh these rules

‘ then on all such occasions as a last reronrce, & meeting of the Association shall .be
. ealled and whatever decision may be passed thereat with regard to such matters, ‘all

.yersons concerned shall be bound -thereby. ‘Buti in connection with the contracts

made in pursuance of these rules oy in connection with any kmd of bnsiness relatmg

thereto no parby to a contract shall be at.liberty to.go to Court in any way with
regard to the said contract so long as he. may be able to get all kinds of lawful
decisions from the Sub-Committes or- the Association ;.in other, words, itis to be

. understood that every person entering into contracts in accordance with wh'at is.
_ written above appoints by these. rules, the Sub-Committee and the ' Association ‘as

“arbitrator and final umpire and as to the decisxon which will bo given in’ nccordance

‘'with these rules the same shall be regardedas the arbitrators’ awmd. Such bemg,

< the case, every person entering into ‘a contract shall have to go before the Sube _
Commxttee or the Association for gcttmg any matter relatmg to the contract docided

‘and if he may not have been able to enforce the decision given by them in accordancs

with these rules then in that case he can go to Court only to enforee such“ decision

' and it shall be considered that every party to the contract a.nd every pa.rty concerned

theremth agrees thh the mle ma.de fo this effect. -

BEAMAN, I .—The first pomt reqmrmo' declsmn is whether the

" rm of Khoorpa.] Dungersey isa necessary pa.rty fo the smb?
The answer to that ‘question - plamly depends “upon the deter«-_
" mination of a’ further questmn of fact,’ whether" ‘the firm of -
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' Khoorpa) Dungersey is a partner of the plamtlﬁ' ? - That- is a

matter ‘which must have been ‘in’ the plalntlﬁ" s knowledge.

" Both he and Khoorpal Dungersey know and knew’ throughout
“the.suit whether a partnolshlp ex1sted between them

“The -defendant ‘contends that" the result of : ﬁndmg ‘that*

.' Khom pal Dungersey is plalntlﬁ"s partnet must be - the dlsmlssaI'
' of the sult "To this the angwet is that Rule 9, Order Iof the Clv11

Procedure Code, forbids any suib-to be defeated for mls‘]omdeli

or non-]omder “Under- the ‘old Civil Procedure Code, section 31;-
it was’ enacted that tio suit ‘should be :defeated for ‘misjoinder:-
“But ds in' England where the Rule “of - the ‘Supreme "Court ﬁrst’
) stood in the same language, the Courts inclined to 1nclude non- .'
' Jomder. "Yet.there is more than one obvious - difference . both in
 the nature and the results ﬂowmg from the two defects, ‘mige-
- joinder, -and non-joinder...-Misjoinder can do the :defendant .no
. real harm, and remedymg the mistake at any tlme, could not,"
a8 far'as 1 can - see, pre_)udlclally affect “in . any partlcular, the’
.course of the defence or- attack. . But non-Jomder is. altouether
: adlﬂ'erent thing.. Wxthho[dmga plaintiff and makmg ‘hima

<witness, which.is what the defendant - alleges has been -done: in.

- this case, might give the plaintiff an unfair odvantaoe through-‘

out the trial,’  Many questlons which might be put to & plalntlﬂ'

l could not be put to.a witness; and the ~whole effect of sta.te-‘
.-ments made, by an interested party, must be, when. :the Court.
- comes fo- weigh and appreciate the -evidence tested and “judged -
by other standards than those which would - apply to the same
: statements made by a dlsmterested witness. ' If then & pla,lntlﬁ'
has desxgnedly, with the object of strengthemnnr ‘his . case and
: evading awkward questmns kept back a co-plaintiff, by a.denial
.. of facts; whxch if- proved - would have entitled his opponent . to‘k-t
. mslst upon havmg that person added at once as & co-plamtlﬂ’

and has. thus throughout the trial secured exactly the advantageql

» he ‘had in view ; it.does. seem that merely addmg that  person as
.. co-plaintiff or a co-defendant formally at the time of ]udgment» 1
;;18, from the defendant’s _point of view, no remedy -ab all of the )
_ svrong which has been done. . Takmg a’ case- like’ thls “if ‘the

Court ﬁnds when the trlal is over, upon “a pamstakmg analy‘ns':-

:of much evidétice and long consideration of many arguments,*'
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that the fact which the plaintiff denied, is proved acramst him;

that the man he said"'was ‘not,* really . was his partner 5. then'

consulermg that If the fact.had been admltted ‘that person ‘must’ ’, L
,have beén and would have” been’ made a co-plamtlff or co- defend—-
ant from the “beginning, it is" a' serious questlon whether’ the
plamtlﬁ should be allowed to’ turn mund and say, 'Well 1t does"'

not’ matter now ; the Court may if it pleases add the man For

that amounts to this, that the’ plamtlif is permltted to make’ ‘the-
;fullest use’ of deliberate perjury ;18 allowed to lead ev1dence, as:

of ‘cértain quality; wlule it really -is not of that’ quahty, is
jenabled to "evade many” questlone ‘that mwht otherwrse heve

‘been, put : to'escape the effect of what might ha.ve turned out-

. damagmg admlssmns, nll W1tn complete 1mpun1ty.

v The cases cxted under the old law, WhllB tbey appear to
;»recognlse the defendant’s, mght to -have partners - joined- in the
“suit, are dxstmgmehable, in this respect -that - the suits . were
:dlsmlssed because by the tlme that the Court had found on
. the facts that other persons ‘were pa,rtners and were necesea.ry
1 part1es, the c]alm had agamst them becowne tlme-barred . Kalidas
Ker aldas v. Natlm Bﬁaymn“) and Ramsebul v. Ramlall K oondoo(z)
:The prlnclp]e I have in mind is essentlally the same, restmg on

it it the right as a rlght of the’ defendant to have partners wade
_:-part1es to anv partnershlp suit brought agalnst lim ; but 1ts'

:apphcatlon, in-the way I have enorgested above, would go further,
{and on a. dwergent line, from the e.uthoutxes on whlch defenda.nt

-relied. NordoI see any Way of gettmg over the plam langua,ge»

Of the COde ‘ . IR w..‘f::i' ,‘,,

Defendant has contended that thls is not a matter of procedure,
f‘:and therefore that the decision ought, to be givén under the 'old
,“Code. He relies on. sectmn 45 of -the Contract . Act. But

»\Wawmg the first part of that. argument 1t appears that ‘while.
- the English Rule was S0 worded as only du‘ectly to cover . cases-

“of - m13301nder ‘it .was in practlce extended to .cases -6f- non-
‘joinder; and. presumably the Courts in India, would Jollow" the
English Judges.. - Nor am T able to, accede to the argument that
~«thxe is a matter of: substentwe rxght rather tha,n procedure.

(1) (1888’) 7Bom 217. 2 () (1881) 6 Cal 815
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1909 Certamly it is the defendant’s right, if he can show that a person
Mum IR ls plamtxﬁ' ] pa-rtnel to have that person made a purty to: the}
.’{“5“‘6 . suit ; but it is matfer of procedure how. that person is to be made

.DI;:IIXJ a party, and also what the-effect - of - ‘his' not - ‘having: orlgmally ‘v
been made & party,1s to have on - the: course- of  the suit. All
this is speclﬁcally provxded fof in O, 1; r. 10, True, the ‘words -
of that role appeur to: contemplate cases’ where - the - misjoinder

7 or non-Jomder are_attributable to.bond fide mistakes, wheteas
here there can be:no question’ of a-bond fide or any other mistake -
"at\'all .Still the fact. remains- that the law says that no-suit -
‘'shall be defeated for non-joinder, and-as non-joinder - is al}. that "
the defendant alleues, I do not ‘see how he. can succeed-in his
‘further contention that if it is proved the Court must ‘dismiss
‘the suit. 1 should be only too glad to take that view if I felt
-able to do.so.. But. as I am quite unable to read any such.
-qualification as would: be needful to validate the defendant’
plea, into the words of the law, it -follows that. even, should I
“on the question of fact find  against the plaintiff, I could: not
for that reason dismiss the suit. :And merely adding Khoorpal
Dungersey as plaintiff or defendant would not, as far as I can
see help the defendant now in any way, or assist .the Court-in .
more thoroughly and satisfactorily disposing of what is in issue
"between the parties. -So far as the defendants might stand .in
‘need of protection against another suit in- respect of this: claim
by Khoorpal Dungersey, it is sufficient to note. that that firm
-has on outh denied that.it has any:interest in this contract;.so,
that it would n'ot be in a position afterwards to advance any
clelm upon. it. -

_ This it becomes of comparatively little. importance to-decide
‘now whether Khoorpal : Dungersey is or is not the plaintiff’s.
‘partner. . But as'a great deal of evidence has beenled on the
_point and & good deal of argument addressed to it, as in . various
-ways it has run through the whole case, colouring many -parts .
- of it, I'think it as. well briefly to resume the evidence, and state
- my conclusion upon it. [His Lordship then discussed the evidence
upon -the questlon of partnership and contmued] '

-1 -hold that' there ‘was a non-joinder, -and. ‘that’ Khoorpal -
Dungersey ought to have been a party ‘plaintiff, - But I do not -



‘;_Von xxxxv.]t BOMBAY smms

'thmk in view of whaﬁ I smd in- begmnmg to deal ’Wlth thxs

~ Khoorpal Dungersey as plaintiff or. defendant: or. that on account'] o
* of the non-joinder I can- dismiss the suity L must’ proceed -t0 " **
lespose of it as it stands, 11m161n0* myself o the ‘parbies’ alrea.dy--‘"

.':; on the array and.the matters in. xssue between them, .

.. The next point which is likewise of & preliminary nature ansesf"
. onissue 11. - Shortly it comes to this, whether.the plaintiff is pte-;b»-"
“cluded from coming into Court until he has exhausted the remedies :
- provided for any member of the Association: dissatisfied with:a

. decision of the Sub-Committes ?: It might be put in other waysbit
* that is the real meaning of it ; and I may observe that it has beeri
* much blurred in argument by a failure to keep it wholly distinct

‘from one or two other cognate .questions which will need to be

separately dealt with and answered.: The rules, as I understand

thé@n; provide that the Sub-Committee shall :fix the wvaida rate,
- That is one thing. - Next, that all disputes arising between members
- of the Association shall be referred to the Sub-Committee. - Thatis

“ another thing. : Then further, that no member of the Association.

..shall go to law about any such dispute until he has obtained the

~ final decision of the:Association and then only. to-the extent of .

enforeing that decision.” That is still another thing, and the thmg"

with - which 'L am at present concerned. I do not think that thef

point presents any difficulty. - The statute law on this subject -is -
contained in section 28 of the Contract’ Act, and section 21 of the
Specific' Relief Act.  The-effecs of those sections- read. with'thé’
related sections in the Indian Arbitration Act, and in- the Code of :
" Civil Procedure dealing with arbitration, ‘is -that a person ma,yf;
not contract himself out of his:right to have- ‘recourse-to Courts*
of law ; but that in the event of any party havmg.made a lawful
agreement to refer the matter in difference “to drbitration, as‘4-
. condition precedent to . going to law about it; the Courts ‘will"
 recognize the agreement and give effect to it by staying proceed-

inge*in‘the Courts. The principles-uniderlying this- branch'of

the law have I think long been ‘clearly settled.: The series: of
decxsxons stm.tmrr with’ Scotf v Avery® lay’: down the. ruIe to
v J @) (1856) 8.Hy . 0811,

" MLt -

. prehmmary point, and upon-a ca.reful consxderatum of the’ ) A
_-and intent of O. I, r. 10, that I need not make any order. addmg'v,*.-

Tm.:snse
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whlch statutory enactment has been gwen in sectlon 28 of the .
Contract Act. And the questxon is whether the defendantsy
contenuon, it found to be correcb brmgs th1s case Wxthm the,
rule.

i First, it is to be observed that the contract in suit was made
on a prinfed form supplied by the Association. That ‘form
sets. forth the terms and conditions upon and under which the
-contract is made. It has been argued for the plaintiffmore than
once that he is not a member of the Association, and it is therefore
suggested, I would say, rather than contended, that in workihg_
out his lisbilities under the contract form, he is entitled to be
tréated with more liberality than a member of the  Association;
I.do. not think that that need be seriously-considered. -The
contract was. made for hin by an agent who-is & member-of the .

- Association,  with another person who is also’a member:of the

Association, The plaintiff was an undisclosed principal,.. The.
defendant knew nothing about him ;-he made his contract with a
member of the Association, on an-Association: form, binding both
parties. to the contract to abide by.the rules of the Association. .
It cannot be, .and I do not think it has been directly contended:
that the plaintiff is not as much bound as his agent would have
been bound had he been in teality, what he appeared to be, viz.,.
a principal.. ‘This is not an isolated dealing ; the- plaintiff in
employing Ravji Narsang knew quite well what sort of contracts

" he’ was empowering him to make ; and what he did, what the

agent did I mean, in the exercise of his. detegated power, appears

- to have been entirely within the scope of- his ordinary and -

legitimate authority as plaintiff’s agent. - Moreover for one:part
ab least of his case the. plaintiff himself strongly relies upon a
rule of the Association imported by reference into this contract:
It does not therefore lie in his moubh to repudmte onher rules ‘
sxmﬂarly imported. . .1 ol S P A

Exhxbxb A IS bhe contracb in sult ; 1t contams these Words 1

“ Th1s contract is made sub]ect to the rules fmmed by the Bombay Umted
Rice Merchants Association, Each party. is bound to act in accordance with the -
same.” “All other conditions relating to the lcabala, ate in accordance. W1th

. the aforesaid rules, Each party admlts that Ho i 15\ ‘fully aware of the same,”
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Rule 14 says -

w“ AII kinds of dlsp\ltes relatmg fo vazdana souda: shall be aemaea only in tho
manner “mentioned in these rules, and the exclusive authority i in all respects ta.
-'decide such - disputes, shall according to thess rulés rest with the Sub- Committee
and - the Assoclatmn .+ The Sub-Committee and the Assooiation as
mentmned in these rules bring an end to or decide the matters placed before -
them, as they may thmk _proper and each party to the kabala ‘shall be deemed

as bound to accept the same as ﬁnal declslon." :

Now I may observe onr that ab once tha.t 1b gaes beyond the ,

prmmple It doesamount to excludmu the. jurisdiction .of - the.

‘Courts altogether : see Coringa Ol Uompany, Limitéd v. Koegler O,

- Any stipulation that the award of an arbitrator shall be accepted
_as final does restrict the rights of the contracting. parties to
mvoke the aid of the ordinary Courts, and to that extent appears
to me to be void: see Ranga V. Szt/myz @,

Then the rule goes on— '

-

% And any party” o ‘the’ kabalas shall be at 11berty to ‘g0 to-a Court in
“conndction with the aforesaid soudas, only for the purpose of enforcing the
declswn that is given in accordance Wlth what is written in theso rules,” .

That again appea.rs to me to go a long way beyond the
prmmple. A

“The rule concludes wx(;h a penal clause prov:dlng tha’o 1f any
member does not abide by. what has been quoted his name shall

be struck oft from the Association. That, I think, is within -its-
powers, but it is not a matter into which I have now to inquire,
" Then comes rule 46 which is of a very sweeping character, "
First, it vests a general meeting of . the - Association in the last -
resort with plenary powers to supply all deficiencies in the rules”
- themselves and all disabilities on the part of the Sub- Commlttee. -

“-And it says that all persons concerned shall ‘be bound by what.

ever decision may be arrived at by that body in regard to such :

matters. It contmues—-i

“But in connection with the kabalas ma.de in pursu:mce of these rules, or
in-connection with any kind of business relating thereto no party to a kabala
shall be at liberty to go to Court in any way with regard to t;he “said kabalas -

(1) (1876) 1 Ca.l 466. . . (3). (1883) G'Mad; 86_8.' :

g5

1900,

~ Mouyr
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- 1909 s lono' a3 ho i may be able to get all kmds of 1awful decls gns_ from the Suhf
A e —— bommlttee or tho Rice Melchants Assocmtlon In other words, it is to be
- Tusrm i understood that every person or petsons entering into the kabalas in accord-

R:r; SI- ") “anes with .what is written” above appomts by these rules the Sub-Com-

" DEVRAJ, ~ mlLtee and the Association as it8 arbitrators and final umpire, and’ as to the
7 decision which will be given in accordance with what is wntten in these
ules, the same shall be regarded as the arbxtlator 3 award.” -

I pause to remark the ambiguity of such words as  all sorts of
- lawful decisions.” That of course leaves a very wide door open.
* Any one may say, as the plaintiff now says, that he could not
obtain any sort, let alone all sorts; of lawful decision out of the

) Sub Comrmttee or the general assembly of the Assoclatlon.

The rule goes on—

- 4 Buch being the case every person entermg into a kabala shall have to go
bofow the Sub-Committee or to the Association for getting any, matter
relating to the Zabala decided:; and if Ho may not have been able to enforce
the decision given by them in accol‘dance with these rules, then in that
case, he can go to Court only for: enfoxcmg such deoision,”

"That is the rule upon which the defendant chleﬂy rehes. It is -
of peculiar importance as constituting the Sub-Committee arbitra-
tors, and the Association the final umpire of all matters in.
* disputes over vaida soudas. And the question of course is whether
~_to that extent it is not quite a lawful agreement which the
. Courts would enforce, So much of it as.compels members to .
, .&cceph'apy decision as final, I have already said, is in my opinion
- unlawful, and would not be recognized to the extent of shutting
- any member of the Association out of the regular Courts. ,
Now. althongh the plaintiff did not submit his prievance
‘in person to the general assembly of the Association, he lost no
time in protesting against the rate fixed at the meeting of
the 80th November 1908, and as a matter of fact & -yeneral
- meeting Was called, and all that is in contemplation in Rule 46 .
.seems to have been done, It i$ true that the plaintiff was
‘not present. But that was hisown choice. He refused to a'tend
any mqre meetings of the Association after the 30th November,
because what had happened there had, he.-ays, convinced him that
he could not hope for fair treatment, 'But he.sent in lawyer’s
letters, and therefore made it plain that he had a grievance.of the-
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“kind contemplated Then the Association called a- tneeting and o
‘we musb suppose that all that’ the plamblif had. adv anced in hxs

- Tetters was duly considered, with the result that the proceedmcs
‘of 'the, meeting of the 30bh November and the rate fixed dt it
were confirmed.. So’ that really the.only. question .open " is _‘

whether the plaintiff can come into Court to question the finality
‘of that decision. I am quite clear that he can. To hold other- -
wise would put a practically unlimited power in the- hands of

v"men who, )udrrmrr from what I have seen of them in this case, are
- certainly not fit to be entrusted with it, . Suppose that when -

“ the rate had been fixed on the 30th Noveinbver the plaintift had

immediately filed a suit ; then it would have been open to the
defendants to move the Court under section 19 of ‘the Indian

- Arbitration Act to stay proceedings till such submission as is

contemplated in Rule 46 had been duly made, and the Court

“would then have considered whether this was the proper course. ]

In fact this-was actually done by the defendants although as far
as-I can see all that the rules required had been ‘done, and all.

-arbitration proceedings properly or improperly so called under.
 the rules of the Association, had ended. That application was
“heard by my learned brothér Davar ‘in chambers.” It was
_-apparently argued at length, and Davar, J., refused to stay’ this’

suit under section 19 of the Indian Arbitration Act. In those..

‘circumstances especially having regard - to the ‘fact that the -

- general body of the Association did meet and decide the points:

~upon which the plaintiff now craves the judgment of the Court,
_ the question narrows down to this, is the plaintiff. shut out by>-
.any term of his contract from coming into- Court and- challeng-:

ing the finality of the decision made against him by the Rice:
Merchants Association ? If he -is, then he is most certainly:

- deprived of his ordinary common law right. For there is mo-

-decision in his favour, which he could, according to" the rules,
. come into Court to.enforce,. So that his position would be this.:

He had a serious controversy with members.of the body, involve *
ing charges of partiality and misconduct but he is wholly ~
precluded from agitating those matters in a Court of law in'the.

- terms.of the rules to which he is s subscribing member. -The *-
- absurdity of this contention is that ‘it shuts. every dissatisfiedo

27
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1909 . party out of Court It 18 only those in whose fa\our thei'
Mozt . assembly of the ASSOClatIOD has pronounced that may go to -
TBJ:mG " Court’ _to'enfor_ce that decision. Those against whom ‘it has
"Bamst  Jecided have no remedy. - That I think is a proposition” which -

D O
HYRAR: needs only to be stated to carry on its face its own refutation.

Doubtless the Association may expel, if so advised, any of. its .
members Who break this rule and insist upon . brmgmg their '
grievances to trial i in a Court of law. :

But assuming for the purposes of this discussion that - the'
procedure provided for the settlement of disputes by the
rules of the Association is really procedure by arbitration,
then ~at most it might be contended that until any -dis-
satisfied member had tried his chances in the way prov1dedt

by -the rules he could not be heard in a Courb of law.. And"
 that brings us back to this point, that if there is anything at all
in this contention it is: exgctly what would be material in any’
. conténtionof the samekind advanced under section 19 of the Indian
* Arbitration Aét.’" And that again is always preliminary, and is to
be decided én Zimine: as it was decided in this suit. ‘Supposing
‘that Davar, J., decided it wrongly, and I should be very slow to
think that he did, what is the result ? Only what might always
happen, viz., that a reference to arbitration had proved abortive.
Courts- are not infallible, and as long as they have to decide m'
each case brought before. them whether a suit ought or ought
not to be stayed for the reason given now by the defendant
there is always an equal chance.that it will not be- stayed. To- .
go beyond that and, at the close of the trial, to contend that" ‘the
plaintiff cannot have the benefit of the htlgatlon at all Gf he-
" should prove successful), because a reference to arbitration was
not carried *ut in whole or in part, seems to me an extremely'
strange . proposition.” ‘Indeed, I do not really know how the
defendant would work it out. If the Court were to hold that
_Rulé 46 required reference of the particular raatters now in ‘suit
to the arbitration of the Sub-Committee and after them to a
general meeting of the Association, does the defendant say - that-
_ the Court. should dismiss. the ‘suit and remit the plaintiff to "
" where he stood in December1906 2. What would be the result
of thab P Only that the plaintiff would have to go through the'
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form (1f he could get anyone now to listen- to him) of appealmg 109 0
to the” Sub-Committee and again toa.general mesting torescind: MuLst® -
all the resolutions-and ’ acts done and passed in November and , mzf’l? .
December 1908, fmhng “which I presume he ‘would have to f ‘DI;A;ILS;‘;”‘

re-open this suit and pursue his remedy once more through exactly
the same tedious and expensive htlgatxon If the defendant -
wass dissatisfied with Davar J.’ s chamber order- Why did he not
“then tappéal ? Tam no aware of any law or principle Whlch
-could be ‘vouched for. the’ extraordinary prop031t1on ‘that a suit
which has after a long hearing come . to -an end should be sta) ed
for the purpose of sending one of the parties back to an already
‘pré-judged arbitration, I must therefore overrule that objection’
and find upon the eleventh issue, that the plmntlif can have the
“judgment of the Court on the matter put in issue- before H
“notwithstanding- anythmtr in Rules 14 and 46 of the Rice Mer-
chants Assoclatlon to the contrary

Seemmgly connected with and referable to the & same pr1nc1ples
kas the question Just dealt with is another, namely, whether the
plamtlﬁ' in this suxt is bound by the rate fixed by the Sub-.
OOmmrttee or its delegates ab the meeting o‘x' the 30th November
1908, Whether the fixing of the vaida rate, under Rule 30 of the
Assomatmn, 1s when all the rules are read together, to be
regarded ag the award of arb1tmtors, the result of a reference to
arbitration, or only so by a loose 'analogy, it is pla1n that thxs
is an altogether different questlon erm that Whlch dlsputes the
plamtrﬁ'?s right under the rules to come into Court at all., For
assummrr that thisis an arbxtra.tlon award, it has been g1ven It
1s ﬁmshed the arbitrators are functa officio. - And the plmnhﬂ'
as faras that award is cbncerned and that only, has undoubted-
ly the right to come to Court and challenge it on the ground that
' the arbitration itself was improperly procured, or that the. arhi-*
trators were pa,rtlal or were guilty of misconduct. - It is only
when we read Rule 14 w1th ‘Rule 46 that the prehmmary question
takes deﬁmte form ’

It may very well be doubted whether when we read- Rules. 14
37 ‘and 46 together the Association' meant to. leave anythmg‘
open for subsequent challenge or dlspute touchmg the rate ‘

~
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ﬁxe& undér Rule 30 AlI the dxsputes whlch are contemplated‘ .
seem to be disputes betWeen member and member  abont vaida

““and other contracts, not a disputé’ about £hé correctness’ of the
g rate- -decided -upon.to be’ the standard of settlement. In that

‘connection it is important to pay careful attention to the word-
; ing of Rule 30. ‘The rule says nothing about « 1mpart1al ?? persons.

It only says that the Sub-Committee shall fix the raté ; and . all

- members of the Association shall be bound by that rate ; and
'_ shall pay or receive differences on the basis of it, and that should:
any member make default in settling on the,said basis, he shail

be subject to any orders which the Sub-Committee may make in

,Vtha.t matter. Now it looks as though the concluding clause

contemplated possible. disputes to.arise after the fate has been

“fixed, and Rule 87. provides énfer alia, as I understand it, for
‘the -settlemet of such- disputes,. Then no’'doubt. it would be

necessary that the persons entrusted with making the settlement-
should not be the parties to the dispute, and should in that sense :
be impartial. But considering the nature of the Association and -

- its composxtlon, it might. very well be that no guorum -of “im-

partial * men, in the sense of men having no contracts for the.
vaida, could be found ; and so I suppose the Association .would
not insist upon that special qualification. And as a matter of

fact when we look into what has been done it is ‘clear that the

Sub-Commitee has comprised men who had vaidz contracts. If,

as the plaintiff now contends, it should have consisted of at least
ten or elven members, it is obvious that it night frequently
have been impossible to find so many or anything like so many
out of a body of, say, forty or fifty, all rice dealers who -
had no forward contracts. So that while no doubt, under
the general language I have already quoted from Rule 46,

all these proceedmgs are declared to partake of the nature of
arbitration proceequs, the only proceedings which might be:
thought to bear a close anmalogy to, and be governed by the

. prineiplés apphcable to what the law understands by arbitration,

are those which would be called for when a ‘dispute had arisen
after ‘the fixing " of ‘the vaida ra.te, between . members of - the
Association -upon other powts of settlement. And it ‘is only

-when a member has failed to have recourse to those proceedings
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-before coming into Courl: thab the prehmmary objecbmn couli 1909 o

: ',proper)y be taken, and then, b appea,rs s to me,. only ina partlcula.r 7 Munar "
_way, by motion to stay ‘the siit till the acrreement to submit to‘ ’ TE":""G
: arbltratlon had been fulfilled. . ‘ DRANSI ,
’ L EVBH.

_ - That § is of course an entlrely different thing from the “conteri
' tlon Inow have to -examine, that the plamtlﬁ‘ is bound by the"
vaida rate fixed on the 30th November 1906. For rightly or .
Wrongly that was fixed. If the plaintiff be held to ‘have agreed
to submit that qestion to arbitration, nolens volens he has sub-,.,
mitted it to arbitration. He says he did not want to; that he_
was dissatisfied with-the arbitrators, and still more dissatisfied
with their award ; but at any rate the award was made.’ The;}
resultant question is the common questxon whether or not the
plaintiff is entitled to have that award set aside as far as he is
_concerned on the grounds of misconduct, partiality, and so forth.
And as to that of course there ean be no preliminary bar at all,
So’ that we must keep it distinet from the former guestion,
_which is of a preliminary kind, and if answered in the defend-
ant’s favour, would result in the. suit being stayed, and the ‘
‘ paltles remtbted to the contemplated arbltratxon. :

. Now. thouwh by analogy, and really too . in the lash analysxs ;
. 'thls ﬁxmﬂ of the vaida rate was. an. act of arbitration (for.-
what else could it be ?), looking to the scope and character of all
the rules together it can hardly. be treated from the same legal .
-standpoint .as quite normal arbitrations. The first principles
of ordinary arbitration require that the parties should bé heard
before the arbitrators, and that the —arbitrators should be
impartial (I speak now quxte generally). But under Rule 30 it
is plain that no hea,rmw was contemplated or ever in fact took -
place since the founding of the Association. Nor, as I have -
already pointed out, is. it likely that in view of the restrlcted
field from which the arbitrating body had to be chosen, impar-
tiality in the strict sense was- made, or was ever intended to be
- made, an indisp-nsable qualification. In the history of the
: .Assocmtlon there can be nodoubt that before the 30th November :
1108 many members who had vaida contracts sat on the Sub-
~ Committee appointed to fix the saida rate. . Andit would appesr
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from the tenor- of the plamtlff’s concludmg a.rguments that he
does admlb tha.b under the terms'of his contract he ‘would havc
been bound by a rate fixed in accordance with the rules,, Praetx-‘
cally no doubb he would thourrh for the sake of cons1stency I must.
again pomt out that any contracb, not only to refer to arbi-
tratlon but to accept the a,ward as absolutely ﬁnal, goes beyond
the true prln(:lple That is to say, even if the rate had been fixed’
stnctly accordmg to the rules, I doubt- swhether any member )
who was dxssatlsﬁed might not come to Court and try to get the .
rate seb aside on such nrrounds as fraud- or misconduet, I°
say the practlcal result would be much the same as though no
such course were open to'him, because; if all the rules had been
followed it is hard to believe that any Court would interfers in’
favour of a dissatisfied member, But I do. not doubt at all that

the Courb Would have the 1 power to do so for sufficient reason.’

*And in thls connection I may take up an argument which pro-;:
perly belongs to the consideration of the preliminary objection, -
namely, that even if the rules-are rightly construed to mean
that it is only for the settlement of other disputes, not for the -

. settlement of disputes about the actual fixing of the vaida rate, '

that a scheme of arbitrators was framed, still where in fixing the -
rate under Rule 30 there has been such a wide' departure. from .
what the rules enjoined as to make the whole of that proceed-

ing invalid, a dissatisfied member would be absolved by that -
initial illegality fromall further duby of obedience to the rest
of the rules. If, however, I am right in keeping these two -
miatters separate, I do not think that it would necessarlly follow

that a ‘member of the ‘Association who was dissatisfied with the

mannér in which the Tate was fixed would necessarily ‘be at -

liberty to ignore all other provisions in the Rules, sending him
before other bodies of the Association for redress, and come ab- -

once into Court.” The fixing of this vaide rate is a matter in
which presumably: all or a majority of the Association would -
always be interested, and in respect of which there would be a
recurring dlepute (potential at. any rate) between'those to whose °

‘interest it ~+was. to have-.a high, and those to wlrose interest it
“was to have a low, rate fixad.- And therefore the absolutenessr.‘

with- Whlch the rule-lays-down. the -procedure, as . well -as the 4
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- manner in which it compels obedlence in the 1mmed1ate rosults

of the. ptocedure, seems to me to mdlcate that ~when the
- Association framed their rules, they intentionally put the fixing -

": of the waida rate on a different footing from ordinary accidental

: personal dlsputea and did not contemplate any exception being -

taken to it. That view, however, I must admit is weakened by
) what has happened in the present case, for after the plaintiff’s
pznty had seceded and sent in lawyer’s lettera, it appears that

 the Association did reconsider the question and (in the- absence g
© of the plaintiff who refused to uttend) reaﬁirmed the vazda rate.

" But the really important questlon which arises as soon as we

have more or less sucessfully cleared the way to it through the
_intricacies of these Rules, seems to be whether in the particular
instance any member of the Association is bound by the vaide
-rate fixed on the 30th November 1906 ? The plamtlff sa.ys no,
for the following among other reasons :—

‘1.. That the whole proceedmg went on in violation of the
. rules : . S
-3, Tha.b one at le'xst of those who served” on. the Sub-
Committee to fix this vaida rate was not a membet of the Sub-
(Jommlttee at all. : R

“T adwit, says the plmnblﬁ' tha.b I was bound to accepb

the rate fited for the wvaida, in accordance ~with ‘the rules

but I was not bound because I never. contracted to. accept
o rate which was fixed, not according to the rules, but in a
manner which certainly I had never contemplated, and did not

assent to. And it wasadded that what happened at the meeting

when looked at in the light of this contention was immaterial, the»
point being not whether protests were or were not made, but
the fact that the rules did not authorize what was doneA._’. oL

There is however a way of looking at this question'which would,

“or at least might, make the plaintiff’s conduct at the meeting

material; For, if although owing to differences of opinion the

original intention of appointing a committee of twelve in accord-

- ance with the rules could not be carried out, yet the plaintiff

+ and all others present did consént to a substitution of anothey
B 1344—5
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-+ tribunal for the- triburial prov1ded by the rules, then to that

extent it might be reasonably -contended that they made-Ransi -

“Devraj, Amarchand and Morarji their arbitrators for the purpose
"~ of fixing the rate, and woull in- consequence be bound by the

‘award given, unlessit could be shéwn that it was procured in‘ such

“away thata Court of Justice would- set it aside for that or’ some

other sufficient reaon inhering in -the compos1t1on or conduct '
of the arbitrating body. ok : R

Now Jet me look s little more closely into the materials -
upon which * the rival contentions areé based. When' the

»-Assqcietion’ was founded, .or at_ any rate when the rules

were - drawn-up, in March 1902, rule 2 appointed the Sub-
Committee. - It consisted of four ez offieto and eight appointed

' . members, The rale does not say that the Commiltee shall
consist of twelve persons. It merely names twelve persons,

. and constxtutes them to be the first Sub- Comm1ttee. But it does

‘appear to mean that four at least (the ez oﬁicw members) shall

- always be members of the Sub-Commlbtee, and the 1mphcetxon~

of course is that the total number would exceed four. On the
other hand, I do not find anything to lend colour to the contention

that twelve was the minimum number or that there was (unless
~ we take the four ex officio members to be an irreducible mini- -
‘mum) any minimum number. And looking to the course 'of

business in the Association. and what we know ‘has been done "

_‘and passed unquestioned, I doubt whether there is as much

force as the plaintiff thinks in his argument that the Sub-Com-

“mittee of November 80th was incompetent because it consisted

of only threé members. .All sorts of business is entrusted to
this Sub-Committee, which is no doubt a standing Sub-Committce.

. "And rule 30 certainly- says, this Sub-Committee shall fix the
vaida rate, But I am not prepared to go the length of saying

that that means necessarily the whole of this Sub-Committec.

" We must remember that the rules are very loosely, often very
’badly, worded, They appear to have been drafted by the Rice
“Merchants themselves without legal assistance. .And I look upon
“themi as intended to "give a geneval, rather than an absolutely

and rmxdly accurate deseription, of the manner in which the -

v ‘lnternul business of this Association was to be conducted, and :
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its disputes'weré to be.cbmposed. - Some. elasticity 'of‘ construc-
tion ought I think to-be permitted_._‘.’. And. it is \shown .that -on
one previous occasion at any rate the zaida rate . was. fixed by
“four members only. No exception appears-to have been -taken
by anyone to that departure from the-ordinary procedure., The
ordinary procedure, I may add, appears to havé been to nominate

some twenty members orso and then to select twelve from them -
at the meeting called to fix the vaide. Now that ‘again shows
how difficult it is to keep to any literal mterpretatlon of the -

rules. For as far as this record goes, unless I am mistaken,

the Court has not been told that the number of the Sub-Com- .

mittee was so much enlarged as to make the naming of twenty
‘persons, all members of it, possible. And yet naming others

‘who were not members of the Sub-Committee as eligible for -

‘selection to fix the vaéda seems to imply that the literal application
‘of Rule 80 had ceased to te insisted on, If in that important
-pmtlcular, a particular be it noted on which the plaintiff much
‘relies when he objects to the inclusion of Morarji in this

Sub-Committee, then why not in other particulars which are’

"ot even presecribed fotidem verbis by, the ru‘es, such as the
4_m1n1mum number, and so forth.

" However that may be, the material facls are that the Associae
tion, as all such Associations naturally would, 1nc1udes buyers
.and sellers, or as we may call them for convenience. Bulls and
‘Bears. The Bulls want a high rate fixed ; the Bears want a
low rate fixed. And underlying all this is of course a suspicion,
" to put it no higher, ‘that a considerable number at any tate of
- these so-called vaida contracts are purely speculatlve, even

" gambling: The Bulls mean to force a high rate and so proﬁb’

by the differences ; in the same way the Bears want ‘to force a
low rate and in their turn make their profit out of differences.
In such contracts it may very well be doubted whether the
.parties have in contemp]atlon anythmg more than the differences
‘upon their speculative dealings which will be determined by the

waida rate. Plaintiff was a Bull and the defendant was a Bear -

‘for this vaida. A few days before due date, . plaintiff seems to
‘have got wind, or suspected an inténtion on the part of the
Bears ,tob'force an unfairly low rp.te on the Association. . jTheore-
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tically of course. the due date rate should correspond w1th the |
‘actual market rate.” Rule 30 provides that the mere fact that

it does not exactly correspond with the market rate, is not to -

‘be a 'orouﬁ& of objection. : But it clearly means no more than-
that the Sub-Committee is not infallible, and indicates that the
‘objeet in view is to fix a fair market rate of the day. It

_appears from the accounts which the plaintiff and his witness

give of the meeting that the Bears were in the majority.  And
‘there were rumours flying about a day or two previous that an

_unfairly low rate would be fixed. On the 24th a preliminary.
_meeting had been summoned at which twenty names bad been

put forward, and according to the summons the meeting of the
80th was to select from them twelve to form the Sub-Committee
to fix the vaida. Alarmed at what was going forward the Bulls

" went to their Solicitors and got letters written to the Association

protesting against. any unfairly low rate being fixed. These
letters were read at the meeting of the 80th and gave rise. to all
the trouble which has followed. Instead of proceeding at once
to business and choosmg twelve men to serve on the Sub.Com-
mittee, Morarji appears to have asked the plaintiff (when I say -
the plaintiff I mean of course his representative) what his
objection stated in the letters really was, To this the plaintiff
and his friends replied by nominating on behalf of their party,
five men, including Morarji himself. Then one of these was

-rejected, and Morarji said that if they took vp that attitude for

the Bulls it would be necessary to nmominate four men from
‘among the Bears. Then a member, Karamsi, rose and said - that
at this rate they would never get to business, and he would

' name three men who would command the full confidence of all
_tofix the rate. He accordingly named Amarchand, the President

of the Association, and one of the plaintif’s own men, Morarji,
‘whom the plaintiff had himself first named, and Ransi Devraj
who is a defendant.. This was seconded by Bhara and according
to the defendant and the minutes was carried by ‘a show of
hands nemine dissentiente.” Bhimgey Bhanji and Fateh Mahomed,

*.who-were dll Bulls, swear that so far from this proposition being
’ camed unanimously they vehemently protested but no attentmn

. "“vas paid to thems
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" Now suppose, for the sake of arvument that the defendant’
*version is true, what would be the position ?  Surely an informal,
~'but not the less quite a - reasonable, submission to arbitration
~on lines somewhat -analogous . to; .although no doubt different
"_:from, the ordinary lines laid down by the rules. If knowing, as
‘they, all then did, that Ransi Devraj was a Bear; and: even

-supposing that they had lurking doubts  about Morarji,’ yeb as.

“far as I can see having no more reason then than' now to know

“that he was against them, while they were quite sure ‘that' the

‘most influential man of the three (Amarchand) was on their
side, they did accept these. three men to fix the rate, takmor
their chance of one certainty plus one doubtful factor, against
‘one adverse certainty, how could it be said that they did nob
submit the question to the decision of these three men, or that
. when they found that that decision was unfavorable they could
~‘repudiate it for that and that reason-alone? ' Bhimsey, who ‘is

a very bad witness I may remark, says that he did not object to~

the men but to the proceedings. Immediately after he makes
it plain that he did object to the men. But what seems to me
“more important is that he waited to see what rate they would

fix, " He was still taking. his chance. So, though ‘Bhimsey .

Bhanji and ‘Fateh- Mahomed say they protested against the

 constitution of the Sub-Committee it appéars that they both -
waited for the announcement of -the rate. I should have snid .
‘perhaps that although Morarji evidently took the ‘names

mentioned by Bhimsey Bhanji to be those of Bulls, the witnesses
themselves say that they only wanted 1mpart1al men, neither

" Bulls nor Bears, and that the names they ' gave, were those of -

"men who to the best of their belief had no contracts for that

‘vaida. Fateh Mahomed says that he went to tea after lodglng'

his protest through Dhanji and Bhlmsey, but it is clear that he
- waited to hear the rate, because he says “he accompamed the
~ other two, when the meetmg broke up, to then' sohc1tors to ]odge
- another protest‘ '

-

'Now the defendant contends that Rule 46 is Wlde enough to

'. give the Association power to deal in a difficulty like this, withv

“the emergent questlon of settlmg the rate and to guthoriso the
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1909, settlement to be made in a -way which is not apparently the
“Monr . ordinary way or the -way in which the Rules meant that it
jIm;xm . should be fixed.. I do not attach much importance to that. I-.
lg‘;v"'::a_ - apprehend, though I confess that I construe these verbose and

_ intricate rules with a good deal of diffidence, that the intention
was where necessary to call a special meeting of the Association
_ for any special emergency.. No emergency was in contemplation-
when the meeting of the 80th November was summoned. It
had: been preceded by the meeting of the 24th and there was no
reason to foresce any hitch or need to depart.from the recognized
procedure. The meeting of the 30th was a large meeting and -
-a fairly representative meeting, That cannot be denied. But
it was not summoned as a special general meeting to deal with
a particular difficulty, nor when the difficulty did arise was any
attempt made to meet it in that way. Unless indeed it can -be
argued that puttmg a propos1t10n before the meeting and getting it
carried in'supersession of the ordinary rule went so far, I doubt it.
I doubt whether if the plaintiff’s party really protested, as they
swear they did, and went on protesting, it could be held in- any
Court of law that merely by reason of their formal contract term
to accept a rate fixed in accordance with the rules, any one of
them upon the premises so far assumed would be bound to aceept
this rate. If I am so far right, it will be seen that the- sustain- -
ability of this objection may really turn very largely upon what
plaintiff considered relatively immaterial, namely, whether in -
fact he did object and persist in his objection when the departure
from the rules was made. Upon this point there is a great
conflict of evidence : man for man the defendant’s witnesses are
immeasurably better than .the plaintifi’s, But no Judge of
_experience cares to be too much “influenced by demeanour’ and
demeanour alone. The cool and hardy liar often makes an
.infinitely better witness to all outward appearance than the
 nervous, excitable, irritable man who is easily drawn by counsel,
and while really speakmg the truth or more of it than the other,

" makes a very poor show in the witness box; so that I will not '
press too hardly on the witnesses for the plaintiff merely because -
they 1mpressed me most unfavourably, And if it were merely a

‘question of weighing the evidence given by the witnesses- them-
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selves on both sides, I should not hesitate to accept the: story of
* the witnesses for the defence.” Bus before doing that,” I~ cannob -
~ shut my eyes to other considerations affecting the pr&bablhtles_
-of these rival versions of what took place at the meeting.
Considering that the plaintiff had protested in-advance, that he .

‘admittedly opened the 'discussion, by insisting’ upon’ having

impartial men or at least men whom he declared or'thought to -
be impartial on the Committee, considering further that when °
this proposal fell through, one at least of the three men named.

was aflknown seller on a large scale and that- immediately after
~ the rate was published the plaintiff went straight off to his
solicitors to protest again, and that his party published in the
-papers a contradiction of the authorized version of the meeting to
.which the Association had-at once given publicity, I must allow
that there is, as plaintiff alleges, a considerable antecedent
- improbability that he would have assented unconditionally to
- the nomination and appointment of the three men {to fix the
rate. The point is how far that antecedent probability ought
to be allowed to outweigh the positive and, as far as I can see the
. strong and good evidence of defendant’s witnesses’ supported

by the minute book of the proceedings ? It is afterall a qualified.
Probability to this extent, that while no doubt it is most unlikely

that the plaintiff and his friends were really pleased with- what
was being done, ‘it by no means follows that they were so
dissatisfied as to carry their early protests to the -length of
setting the authority of the Association ‘openly at deﬁance and
refusing to accept a majority vote. : :

Some light too is thrown upon the conﬂlctmg accounts of ,

* what really did take place at the meeting by the subsequent
correspondence. Exhibit Q is the letter which the plaintift’s

solicitors were instructed to write 1mmed1ately after the meeting -

while every fact was fresh in the minds of the persons instruct-

ing thein, Then too, if ever, the plaintif’s party must have been _

smarting under a sense of their recent injuries and- ‘defeat. .. If
everything had been carried in a high-handed way, as the plaint-
iff now &Heges, surely they would have made that an additional

ground of protesﬁ But dothey ? Not at all. Their objection is.

restricted to the disqualification they urge against two of the
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- members. : It turns upon $heir allegatlon that both Ransi Devraj -

and MorarJl were mtetested as gellers for that vaids and they -
dehberately pin it down to the words of Rule 85, It might be

" replied that the Court would be hasty in. assuming that the

solicitor’s. letter necessarily contains everything that has been
poixred into his ears by two or three  indignant clients. My own .
short experience on this side of the Court has shown me that

as a rule attorneys do not err on the side of brevity or concise: .
ness. But I will not lay too much stress on that. I will allow -
that a. wise attorney might exercise his§ own discrimina#lon in
selecting from too abundant materials those which he thought -
would best serve the interests and the purpose of his clients,

~ And therefore it is of course possible that the plaintiff’s solicitors
- thought that the strongeshfeature in his case was what -appear-

ed-to them to be ‘the infraction of Rules 30 and 35 ; while the
supplementary pomts arising out of the conduct of the meeting
and the manner. in which -the Sub-Committee was appointed -
‘were deemed to be comparatxvely unimportant- and negligible, -
But it is a little strange in view of Bhimsey’s statement that it =~
was the procedure and not the men he objected to, to find that
he there and then goes off to his legal advisers and instructs -

' them to complain-of the men and not of the procedure,” Nor -

does this leiter stand alone. On the 10th December after the
aggrleved parties had had ample time to deliberate and arrange -

- their complaints, they again instruct their solicitors to write to

the Assocxatxon.» The letter is Exhibit S. And here again we
find no specific complaint of procedure though the letter certainly

. does seem to be to contain instructions that the instructing

persons were not satisfied with it. But there is something in it -
which is more important, lending colour as it does to the conjec-
ture I-have hinted at, that whlle the plaintiff’s party opposed -
the nomination of the three men who were appointed by a
majority to fix the rate, they did not carry their opposition
further than the initial stage. One at least of the dissentient
members appears to have instructed the solicitors to say that -
finding further opposition hopeless he allowed the majority to -
have their way, Now that is precisely what I should have -

'thought from the fact that Bhlmsey Bhan_]l and Fateh Mahomed .
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all waited for the announcement of the rate, most probably dxd 1909,
happen in the case of all of them.- When ‘they found that . m—,",
their own idea of getting a composite committes contalmng four . TE‘"““
ab leasb of their own nominees appointed impracticable, and the - DR‘“‘
EVEAY, . .
sense of the meeting so plainly against them, it isnatural that,"
they should have acquiesced, sullenly perhaps, but still acqulesced
in the motion put by Karamsi, For.that at any rate gave them-
“on the whole much better chances than, according to their views,
_they were likely to have if the committee had consisted of any
twelve men picked up from that meeting. . Observe that they
_ 8ay there were only three: or four Bulls present. In such & .-
. committee their nominees, would -have been outnumbered, ‘and -
owing to the undisguised manner and motives of ¢lection, they
- eould have expected but little consideration from their opponents, .’
Whereas in this select committee of three they had a very .
reasonable prospect of securing a majority. It is therefore less .
- improbable than at.first sight, it appeared, that the plaintiff .
should have acquiesced in the appointment of Amarchand,
. Morarji and Ransi Devraj to fix the rate and if the] plaintiff did -
s6" consent, although only tacitly, I think it would be difficult -
to s'ay that he was not bound by the award, unless he could get>
© it seb aside on any of the grounds upon which awards, otherwise :
lawful and regular in mceptlon may be set asxde

Thus far of the proba.bxhtxes. Now I turn to the evxdence.,
As 1 have already said I regard that of the ‘defendants as much
better and more trustwortoy' than that of the plmntlﬁ‘s And
‘not valy this, but we have the minutes of the meeting, and these
minutes positively corroborate the defendants. . A great deal
has been wade, and very naturally made in argument out
of the interlineation.” This interlineation consists of precisely.":
the passage which accordmg to the plaintiff the defendant would .
have inserted had he had in mind a planned scheme to defeat
the plammﬁs present case. It says that‘ after the nomination .
of the three as a special committee, full liberty was accorded to
evéry méember to speak and urge objections, but ¢ dvery member
“present at the meei;ing~ very willingly agreed to dccepb ‘whatever -
rate the said three persons would unammously fix)” With_out the
a 5134-4—6 ) ' :
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mterhneablon the mmutes would have gone on “therefore as no -

. *body opposed the proposition the abovenamed three gentlémen

met for néarly half an hour, ete.” And it-appears. to me - that .
réally that passage was ‘quite enough to serve the purposes: of
the defendants. : It formed an undisputed part of the minutes,
-and it states the cardinal fact that there was no opposition;

" Whether. anything is really.gained by the amplification containe

ed in-the interlineation, may .be doubted. Bubt even supposing
it was an after-thought it was a speedy after-thought. For it
is certain that the words were put in the press communique

. which must have ‘been sent -off that evening. The evidence,

‘leaving. mere guess work aside for a moment, is that the words
which now appear asan. interlineation were inthe Secrctary’s

~rough notes.” And it certainly seems that they ‘must have been,
~ or they could hardly have got into the papers the next morning,
- The evidence is' that ‘when the minute book was written up

froin’ the - roucrh notes; these V\Old% were omitted, and when
the book was submitted to Ransn Devraj, and compared with the“
rough notes, he noticed the omission and ordered the Secretary :
to write the missing passage in.' It is contended for the plaintiff
that this is, on the face of it, lmprobable, since the minute book.
as originally written runs on grammatically and consmtently,'
But surely that might account for the omission. If there had
been a-break in construction, the copyist must have noticed it
at oncs. Bub where, if- the whole interlineation be omitted -the
sense’ remains . substantially the same and- there is nothing
wrong with the construction, it might. well be that the words
had been left out through a fond jfidé mistake. . Another
point taken by the -plaintiff is that the rough notes arc
lost, * But I thlnk nothing “of that.. Rather I should. have. -
thought it smo'ular had they been preserved. When a. Secre-
tary takes down rough notes of what occurs at a meeting:
and afterwards writes them into. the = permanent minute
book I believe that it is comimoner - for him to throw away or.
destroy the rough notes than to keep them, - This interlineation.

-is initialled: by Amarchand.the,,Premdentg showing that he. -

accepted its correctness and he is, if not -actually a. plaintiff -
bimself, one of ‘the plaintif’s men.. At.the subsequent meeting;
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-of the 20th December these mmutes were pub: to the: meetmv dn -

‘the usual way and' carried -and signed by the President: (see .
i " TEISING

Exhibit 22). . Thus the official record which I see no reason to

“doubt bears out the testimony of Ransi Devraj and Morarji. And - -
.upon a careful consideration-of all these materials -I must hold -

that the- plaintiff d1d ‘consent to the appomtment of Ranel’
: Devra_], Morarji and Amarchand to fix the rate, - = =2 o Y

~Doubtless a further question might arise on tha'bﬁvhether
dging so was within the scope of his. authority as an agent,’

£0 as to-bind the real plaintiff, who was not present at: the
time, and that again would lead up to a - consideration of
the very difficult question How far -in mercantile dealings
of this general and more - or less stereotyped character an
agent has authority to bind. his principal- to submit to" arbi-
tration, For it might be said that while the plaintiff does nct
contest the authority of his agent Ravji Narsang to sign the
contract form and so to bind him to abide by all its conditions,

that authority does not go the length of making him the plaint-

iff’s representa.tive for selecting a-wholly new body of sarbitras
tors not contemplated by -the Rules. And this in turn' raises
' another question, namely whether assuming that . the: rate fixed
was binding upon all who were present at the meeting, and
must therefore constructively at any rate be taken-to- have
assented to the constitution of a new tribunal of arbxtratlon, it
‘would have the like effect upon other members who -were not
present To answer that which is really the practlcal question
taised, it is necessary to consider I think not only from” the
strietly theoretical legal,” but from practical mercantile S1de,~

what commonly happens in the conduct of such’ affairs. - Where -

a-body like the Rice Merchants Association mieet to select’ a
Commlttee and then empower that Committee to fix : a° ‘rate, T
- suppose that the procedure is very much like that of any other
club or lay Association. Probably it was the intention of all ‘to

abide by the rules, assuming for a moment that the rules made
‘o -particular procedure imperative. ' But when it was' found -

that owing to' unexpected- obstruction - strict ‘adherence to -the
rules'would lead to an-¢mpasse, the sense- of the “meeting:might

override the technical difficulty, and suggest a: short” cut ‘to-theé:-
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~ desired solution. . Thus a new proposition like that of Karamsi,
~-might be put, and-then if .the meeting which was- essentially

a general meeting carried this proposition unanimously, which
is what the evidence shows happened on the 80th November, I

~ do not se¢ why a Court should stickle too much. over the terms.
- of particular rules. The general- meeting is in- the last resort

the legislature of all such bodies, and the sense of a general meet-

., ing ought to be enough, I should think, to warrant a formal. de-

parture from the ordinary procedure. I say a formal departure,
because after all”what was carried at this meeting and then

. done, does not appear to me inconsistent with - the spirit of the
~Rules. Nor wasit after all such a very startling innovation.

On a previous occasion, as I_have said, a very small Sub-Com-

. mittee fixed the_rates. It was not quite so small as this, and’
- I'do not think it laboured under the one spetial defect upon

which the plamtlﬁ' insists, that all its members were not mem-
bers of the standing Sub-Committee. But the object of the Asso-

- ciation in procedure under Rule 30 is to' get a rate fixed to be.

the standard of differences. And if a general meeting chose to say,

- % For this raida we are content to take a rate fixed by three of
- our leading men, I do not think that this really constitutes any
 great deviation in _principle from what Rule 80 intended.

A good deal has been made out of the plain -advantage tha.f,ﬁ'

. was to be secured by maintaining .the members of the Sub-

Committee at a high figure, say ten or twelve. But is this
really so great fan advantage as it is made to appear? -If
the'Committee consisted of ‘ten Bears and only two Bulls, -

~ which might well happen, the Bulls would be in a far worse

position than if it consisted of one Bull and one Bear,. and
one doubtful member. For what do we find that the procedure-

v'iﬁ fixing the rates has ordinarily been? -All the members

apparently write down what they consider the vaila rate should

"be. It appears that first a rough 1seasure isagreed upon, and
-'_' .ull are bound not to vary more than four annas above or below

~ Then when" a]l the members have stated the figure each

' lms chosen, an average is struck and that average is accepted as
the taids rate. Whether the body consists of_three o?vten,» .
- there is not likely to be much practical difference, unless. the
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."Wlilole body Be of ohe miﬁd when no doiibf an unfair. rate might

- easily -be aanounced. Now if we:turn again. to Rule 46, we"
find that the Association -clearly. contemplated. cases of dlﬂiculty- :
‘and emergency, and that :it provided that intall such. cases a

;geneml meeting of the -Association should be called, and- the

decision. is -to “bind all persons, Dxﬂicultles -arising out of the

Sub- Commlttee being unable- to do, the. work - are - specially

. contemp]ated And though as I have said; there is a difference
between calling a general meeting as .a last resort to. surmount -

“some unforeseen difficulty of that kind, and- dealing with it

-ab a geueral meeting ab thch it has arisen, the difference is-
less real than nowinal. Of course it might be contended that

- as soon as It was. known that: a general meetmg was to be
r‘convened for the purpose of acting under Rule. 46 every
member - who was interested -in the point in dispute - would

attend, and insist upon having-a hearing; while if that were.

not known, anything might -be rushed . throu(vh an ordinary

general meeting .which might prove highly ,detnmental._ to -

-absentees,. I allow that thefe isa good deal of force in that,

But we have to remember that.in this- instance there was & -

_ subsequent general meeting convened, with the object of allowing
. the malcontents to be heard. They would. not attend, and .in
~ the result a general meeting did mtlfy what had been done at
© the previous general meeting,  And this introduces the principle
. of ratification upon which the defendant relies. . The rule in
:In Re -London and New York Imestment Oorpamtwfn(l) .and
' In. Re Portuguese Consolidated Copper Mines Limited,® might
-with little straining be extended to cover:the present case, .Butb

- I am not quite sure that I ought to rest too confidently on:those

ccases. - In the first case the Memorandum of Assoclatxon prov1ded
that preference shares mlght be issued on such terms as the Come

-pany should by special resolution determine, Preference shares

-were 1esued ‘without . any such special . resolution. . But at
'meetmgs subsequently held and attended by .all classes .of

shareholders, resolutions were unanimously passed adoptmg -
~the terms under which. the .preference shares were 1ssued LI

0 {1895) 2 Ch, 860, + (@) (1890) 45 Ch, Di 165
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was held: that the imperfect issue of prefercnce shares. wag

capable ‘of ratification and had .been ratified. In the second -
case the Articles of-Association of the Company provided ‘that

* the shares should be allotted by the directors, and that the first:
~ directors should be appointed by the subscribers to the Memorans

dum of Association. An allotment was made at a meeting which |
the Courts subsequently held was irregular and the allotments

- were consequently invalid. Notice of the allotments was senb_
“on the following day to A.B.. A.refused to pay the - allotment

money on his shares, B. paid his to the Bankers under protest,
but the evidence failed to prove that either of them revoked his
apphcatmn, or repudlated his shares, on the ground of the
allotment being invalid. ~Later the Company brought an action
against ‘A, for the ‘allotment money and recovered judgment.
Later another meeting of directors was held at which only two

. attended and they passed & resolution, that- the - certificates of

the shares allotted should be sealed and issued .to the allottees.
B. refused to accept' the certificate of his shares, but did not
distinetly repudiate the allotment. Another meeting of directors
was held at which all four in number attended,. and the chair-
man signed the minutes of the last meeting. At a later duly
constituted meeting of the directors a resolution was passed
formally confirming thé allotment of shares made at the previous

.meeting of the 24th October. A. B, then moved for a rectification
_ of the register by striking out- their names. It was held that

although the original allotment of shares was invalid, it had

" been ratified by the Company and was binding on the allottees._
1t is, I think, plain that thereare points which might distinguish

that from the present case. : The former appears to be more
directly in point. But there too there appears to have been no
dissent or repudiation by any member of the Company  at any
time: just as in thelatter case the allottees did not repudiate
till long after the ratification, Here however we have to reckon

‘with an immediate protest made- before (according to the view
‘of the plaintiff) the general meeting of the 29th December had
‘ratified what was done atithe ‘meeting of the-80th November. -
‘And on the.whole T am very doubtful whether if there was any -

departure from the Rules at the meeting of the 30th what was . -
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done as a consequence of that departure could be made bmdmg

" on any one who protested and refused - to accept it before rabifi- = :
°, . Tmmswe

catxon, by & subsequent ratification on the 29th December. -
- But it is first important to be: sure- that - theré was’ any real

: v1ola.t10n of the Rule regulating the fixing of the -waids rate.
‘That Rule says that the Sub-Committee shall fix the rate, . It does
not say how many of the Sub-Committee, and though surely the

natural reading of the rule would give by implication a com-
‘mand that no one who was not on the standing Sub-Committee
could be associated with members who were on it, for the purpose

of fixing the vaida, that conclusion seems to me to be aomewhat

*_ shaken by the proved fact that some > twenty names at least Were -
© submitted, from whom the Sub- Committee to fix the rate was to
be chosen. Turn now to Rule 81. That provides that any threc'

_ gentlemen of the above Sub-Committes may meet at Associa-

- tion’s room, and transact all the business of the Sub-Gommlttee, :

but that without the sanction of the President or the.Vice Pre-
sident and the Secretary, they shall not be able to give any
decision, and a' decision given without such sanction shall- be
considered as null and void. Now that rule, whiletoa celtaln

extent it may be thought to help the defendant as showing that -

three form a quoram of the Sub-Committee for-the purpose of
giving provisional demsmns, yet on the other hand it favours
the plaintiff inasmuch .as it seems clearly to confine this kind

of authority to members of the Sub-Committec. I do not think ‘

that the Rules anywhere provide for the election of new members
- to the Sub-Committee, And it might therefore be open to the
defendants to contend that when business had to be done by the

Sub-Committee and the Sub-Committee only, a vote at a general

meeting including, for the purposes of doing that business, & mem-
ber who was not a member of the Sub-Committee was tantamount
to appointing him a meinber of the Sub-Committee for that special
purpose; Bub I doubt whether that would not be going too far
in'the way of construction. ~And on the whole I gravely doubt

* whether looking to the ‘words’ of Rule ‘30, and to the fact that -
Morarji was.not a member of the standing Sub-Committee the

fixing of the rate at the meeting of the 30th could bind anyone

who was not present at that -meeting and & consenting party to
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. the appointment of the three drbitrators, and who did protest

before the proceedings of the meeting were ratified. -

"I must.observe here that I do not think that there is any force
in the objection which the plaintiﬁ' took from the first and has-

" chiefly insisted upon ever since, namely, that these Arbitrators -

were not impartial within the meaning of Rule 35, That Rule,
as I have I hope, made plain in the earlier part of this judg-
ment was -framed in. my opinion to meet altogether different
disputes, than such as might be permanent and recurrent over

.the fixing of the vaida rate. I do not read that rule in the -
" sense in which the plaintiff has read’it from the first. Nor do
I think that the Association ever intended to exclude from the-

Sub-Committee entrusted” with the fixing of the vaida rate,
every member of the Association who might have contracts:
for that vaida. So that, if as I find, the plaintiffs’ representa-

" tive, whom I have loosely called the plaintiff, was present at this -
" meeting of the 80th and himself took part in the proceedings

and acquiesced in the appointment of the three men as arbi-:
trators to fix the rate under Rule 30, I do not think that he could.
evade liability under the rate fixed forno ‘better reason than
that one of the men had contracts on a large scale for that vaida. .
Eliis v. Hopper® scems to me to be a strong authority for this.

" proposition, nor do I \think that plaintiff was at all successful

in his attempts to distinguish it.  Such cases as he cited upon

“the broad general principle that no wan interested may be a

Judge seem to me to turn on wholly different considerations.
Thus if the plaintiff him-elf had stood in the shoes of his agent
at this meeting I think that he would have been bound by the
rate which was then fixed, unless he could have shown that over
‘and above what he now puis forward as the pmncxpal ground g
namely the dlaablhty under which he knew at_the time that one

“ of the chosen arbitrators was labouung,‘ there was some iraud;‘ .
‘or dishonesty against whlch the-Court would on gmeml prm- :

ciples relieve him., v ‘
Is the case altered bccuuse the plamtlff in pelson was not -

&t the méetings ? I doubt it. Itis true that I do.doubt very .

senously Whether as the law stands an agent may bmd hxs'

()L §8) 3 H. & N, 766, .
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principal to arbitration.. But here the principal admits that he
" had allowed his agent to bind him to one kind of arbitration,
and it would be stretching thie legal principle which has already

occasioned grave inconveniences in the larger mercantile come -

‘munities. of this country, further than is either necessary or
desirable to say that an agent empowered to pledge his princi-

pal to one kind of arbitration is not empowered to pledge him.

to another, which is, in essence, after all, precisely the same.
"In my opinion the plaintiff is bound by the waida rate which
was fixed at the meeting of the 30th November, although Iam
"not prepared to say that that eaida rate would bind members
who were not at the meeting and protested before the proceed-:
ings of that meeting were ratified in the meetmc of the 29th
_ December. :

 So far then as this point goes, namely, Whether the plaintiff
is bound by the rate fixed nothing remains to be considered
but this, whether being first bound to the submission and
_ consequent award fixing the rate, he is freed from that
" obligation by any misconduct or fraud or disability, on the

part of or in, any of the persons conducting the arbitration.

And to that I must give a short_answer in the negative. Asto
the mere fact that one at least of these three was himself
interested in-contracts for that vaide, I havé said enough to
show, that in my opinion and having regard to the constitution
of the Rice Merchants Association, and the usual course of busie

" ness here, the fact alone would not be and had never been thought

" to be a disqualification, And as to what was done by the special-

ly appointed Committee, I do not find any trace anywhere of so

markedly ‘an improper bias, or partiality or misconduct, as

-would justify a Court in setting aside their award. True no:

parties were heard before them ; bub then, for this particular

business, no parties ever are, and that must be taken to be a

known and implied condition of the submission. We know

exactly what did happen-at this meeting. We know that Ransi-
Devraj suggested: the lowest rate; that was to be expeeted:
and if we look at the records of other meetings of this Sub-.
_Committee . we shall find that while some members suggest:
_ & high, others suggest a low rate. - But the entire difference in:

-R 1844—7
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thié meeting betweén the highest and” the lowest rafe sugg‘e}‘stedf :
was inconsiderable. A mere matter of two annas and a half.

" Bearing in mind that Amarchand was quite as interested. iil:(

getting a high rate fixed, as Ransi Devraj was in getting alow.
rate fixed, while apparently Morarji was impartial. . I would not.
say that Ransi Devraj’s suggestion to fix the rate 8-10-0 indicates.
‘any-dishonest bias or partiality.. It is much moré important to
note. that Amarchand himself who is the plaintiff’s man did not
put the rate higher than 8-12-6, while Morarji thought it ought.

to be 8-11-0. .T am not therefore able to accede to the plaintiff’s -
contention that.the award of this body ought now to be set aside
as . having- been improperly ‘procured or infected w1th fraud

or partmhty

Before dealing with the last. materlal questlon, What was the :
true market rate f01 the big mill' Rangoon rice on the 80th
November 1906 I must say a few Words about one or two inci-
dental points. The plamtlﬂ sues.on a contract. He alleges

) théref_ore_ a breach on the part of the defendant. The defendant N

in his turn sues on the same contract by way of counterclaim ;.

“and it is‘c-ontended that he cannot prefer any such claim because

he does not even allege that there was any breach on the part - -

’ of the Iﬁai_nt_i&f. The ordinary law on this subject.is. contained

in section 93 of the Indian Contract.Act. “In the absence of any
special promise the seller of goods.is. not bound to deliver them -
until. the buyer applies for delivery)’. Primarily, then, the |
initiative rests with the buyer, and if the buyer makes no de-

~ mand in the absence of a special promise, no obligation lies on

the seller to tender. * Bub in this case the contract in suit was
made subject to all the Rules of the Association, and condition 4
on the back of the contract, (whlch is a compendwus reproduc-
tion of: Rule 17 of the Assoczatlon) runs as follows: « Exceptmrf

. the kaéaias made, in the name of an incoming sbeamer, in con- -

nexion with other waida Fkabalas, during the vaida period,
wheneve1 before the last five days of the vaida; the party
be]hnw may- gne to the party purchasing the delwery order in
respect.of the vaida goods in accordance with the aforesaid |
rules, the party purcha,smn is bound to take the same, then, and;t,‘ .
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thereafter’ lie is bound -to take the'goods appertaining to such

. order in accordance with these rules. - The party selling is-bound

to send to the party purchasing the delivery order five days"

" before the last ‘day of the vaida period.” -I confess that the

first part of that rule does not convey ‘a very clear-meaning to

my mind, Buf the upshot of it "all seems "to be that the seller
must send a delivery order to the buyer five clear days- before

due date. I now turn to Rule 17.. It.provides in plain English:
* that' a seller may send a delivery order any" time within -the.

-vaida period five clear days before the due date. Then *the
purchaser shall have to take that delivery order and the goods
‘mentioned therein’ in pursuance’ of ‘these Rules. ' The vendor
-shall have to send to the purchaser the delivery order at least
five clear days before the last day of the period‘mentioned in
~. the contract—a purchaser - will not be considered bound to accept
-any delivery or'der»that is received after that time, but both the
.parties shall be bound-to receive and pay the profit and loss

according to the difference between the rate fixed or settled on '
-the due date, and the rate mentioned in the Zsbala' and the

receipt and payment-in respect thereof shall be made immedia-
tely after the due date.”” This again is by no means as' explicit
as might be wished. - But it seems'to'me to mean, that if a

delivery order is sent five clear days or more before the raida,
_the purchaser must accept the goods ; if itis not, then thepurtles '

are to settle on the differences only, measured accordmcr to the

-vatda rate fixed for due date and the same’ meamng appeals to-

me to be dedumble from-the language of Rule 80. : S

That” Rule. has two possxble applications. First; 1t may be
- contended that a member of thé Association is béund by the rate
“fixed ‘under it to-this :extent, that in any difference which

"may arise over non-fulfilment of & waida :contract, that rate

‘is 'to be taken' as the measure of the differénces. Second, it
. may be conténded " that -the- latter part of the rule goes further
“and really provides that where a vaida contract has been made,

the parties to it, whether either or both aré guilty of breach, are
; in the same position with regard to. thé settlement, that is to

say, that the party guilty of,. as'well as the parfy innocent of,
" the. breach may equally claim profits on- the. edida .rate,*-And
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_that means of course that all parties 50 agreeing to be bound by

that rule, are contemplating gambling contracts. Because the
- law would certainly not consider the claim of any party for

dama,gés caleulated on such a basis if he himself were the patty

who had committed the breach, No doubt what the framers of

that rule ‘might have had in view, is that by-implication no party,
‘benefiting by the vaida rate, wounld have committed a breach,
and therefore it is merely a short way of avoiding intermediate -
steps; or possibly it might be more correct to say that the

~ framers -of the rule did not contemplate any party who,if he

had literally fulfilled his contract would have'made a profit, wil-
fully committing a breach of it, And so it was broadly laid.
down, that whether the contract was fulfilled or not, and irre-
spective of all enquiry as to whose fault it was that- it was not
-carried out, it would be enough to produce the Zabala, compare
the rate with the. vasda rate fixed on the dite -date and . then
make the contracting parties settle differences accordingly. It
does not necessarily follow that if .that is a-correct interpretation -
‘of the intention of the framers of this Rule, it was meant to
‘yegulate gambling contracts. only., Many perfectly bozd fide
contracts which, with the best intention ‘in the world to fulfil
them, one of the parties had been unable to do so, although if-
he had, he would have made a, profit, would likewise fall to be
included in it. However that may be, it certainly does seem to
me that while a person might be bound by the vaida rate, that
is to say, has to take that as the measure of his damages, when
he came into Court to claim them, he might very well contend
-that he certainly was not bound by the rest of the rule which
ignores a fundamental legal principle that only the party who
is innocent of the breach can claim damages. It is also I think:
clear that under these rules the seller has to send a delivery
order five clear days before due date, Admittedly the defendant
- did not doso, The plaintiff called upon him for a delivery order;
. but the defendant contends, setting the rules aside as far asI
understand him, that that was not a demand for. fulfilment, it was .
- not a demand for delivery but merely for a delivery order, and -
- as he was always ready and-willing to deliver the breach was.

.. due"to the plaintiff, I may observe in this connexion that Rule 17
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”fcannot be meant fo be alwa,)s gﬁ,ucl;ly enforced. For we -have
it in evidence that these waids contracts are not infrequently
. made with'in less than five days of the due date. In such cases
. it is obvious that the condition prescribed by Rule 17 becomes
" impossible of fulfilment. Still, where contracts are made under

-the Rules, in time for the seller to comply with them, I think it -

‘is enough, if he fails to do so; to give the buyer a cause of action
for breach. Ta this estent, the plaintiff is, in my opinion, righ‘t.

What the defendant’s position is,in respect of his counter-

claxm is not so easy to determine. Except upon the hypothesis
that it was never the intention of either party to do more than

* - pay and receive differences, it is difficult to understand how a man
who admits that he did-not send the delivery order which he was -

bound to send as a condition precedent to the.completion of the
contract can claim any damages because it was not completed.
-1 have very little doubt in my own mind that this and a good
many other vaida contracts made and settled under the rules
" of the Association are purely gambling contracts. The parties
‘have no intention of buying or selling anythmg, and in such

_circumstances it is natural that they should consider ‘themselves -

~under mutual obligations, when the vaida rate is declared to pay
‘or lose on the figure at which they had respectively elected to
~-sell or buy,” But Ido not see -how a Court of law could be
asked to enforce ‘any such understanding even though the
contract may be made under the Rules of the Association, and

those Rules may contemplate that peculiar kind of dealmg On :

. that point too, I think, the plaintiff is right,.

- I will now give my decision upon the question of fact, what
- was the market rate on the 80th November 1906 ?[His Lordship’
-then examined the évidernce given as to market rate on the

~ 80th November 1908 and concluded~—]

Still taking the evidence asa whole, and a]lowmg that it is

far from good evidence, the Court must.do the best it can with it.

And after carefully consxdennn' it, testing it by the ordinary
- tests, and looking at it too in the light of surrounding circum-
stances, and general probabilities, I must conclude that the
vaida rate of 8-11-0 fixed at the Association Meeting of tho
30th- Noyember fairly represents the market rate of that day.
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.On that finding, apart from the former’ ﬁndmg that he is bound’
. by the rate fized on the 30th November, the plamtlff Would agam v
*fail on the merits. ~ - . - N

But I must add that I do not see my way to allowmg the
defendant’s counter-claim, I have already given my reasons
and need add nothing to them '

Tt was urged -on behalf" of the plamtlﬁ that because this suit

~ occupied many days in trial, and because the judgment took two

hours to read, it.must have been a proper -suit - to bring in the
High Court. I do not see any force in that argument. The case
was deplorably protracted, but not on the only points upon which

© jt could properly be said that there was any reason- at all to

withdraw it from the ordinary tribunal. - Almost all the time

- was spent upon two points, the alleged partnership of Khoorpﬂl
Dungersey with the plaintiff, and proving what the true market
rate was. . Certainly there was also a good deal of evidence about

what occurred at the meeting of the 30th. - But that evidence,
confined to that pomt only might as well have been sifted in the
Small Cause Court I am most strongly opposed on principle to

‘encouraging parties who might have their differences settled
‘eheaply and expeditiously in the Small Cuuse Court to come into -
‘this Court,. - After giving this matter long and careful ‘considera-
‘tion I have come to the conclusion, that in all the mrcumstances
“of the case, I ought_not to- give the plaintiff the certificate” hc
'wants under section 22 of the Small Cause Court Act.

" Asto the failure of the defendant on his counter-cla.xm , Ishould

find it hard to say ‘that any appreciable time was spent over
“that, certamly not- enough to give the basis of any fair frece
’Ttlonal calculatmn. I must, therefore, dismiss -the suit, and
:’refusmg the certificate under section 22 direct that the plaintiff

do pay the defendant’s attorney and’ the chent costs Two
Gounsel certlﬁed for: :

: o - Suit dzamzssed
Attorneys for p]amtlﬁ’s : Messrsa Bﬁawhmlfao, szga aml

' 'Gzrdk arlal,

Attorneys for defendants Meesrs W‘adw, Gﬁandz and Co.v

‘B, N. L,
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