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- stands; - The  lessee (in this case the apphcant) is the person .-
. -who receives the rent of those premises. - The- lessor-takes: the

. ground-rent which is somethmcr quite different from . the rent .
of the premlses. As the lessee takes the 1ent of the. premises, -
" he is the owner within the meaning of that word as used in .
a.-sechon -805,. as' will appear from the .definition of the. word

“owner dlven in clause {) of section 3 of the Bombay City

’\Iummpa.l Act ITI of 1888. As the lessee is the -owner in this.

~ sense, I ‘think that the notice mentioned -in. section 805 was

correctly addressed to him, and that. the Magmtmte 8 order 1s‘-.

- right.
Rule dzsclmrge:l

R!Rl;

| GRIMINAE Al’PELi)ATE.

Before Mr Jushce Ofcandavarkar and .M'r Jumce Heaton.
- EMPEROR o. AKB&R BADOO# -

Orzmmal Proceduro Code (Act 14 qf‘ 1898), sections 16 288—-1@»;"3

. Evidence Act (I of 1872), sccttons 21, 157’—Emdence—Admzsszbzlzty o
' evidence—Statements made by. witness' to Police and Panch—=Statements
" made by the witness as accused before Committing Magwtrate—-YVztnesa
' deposing to different story before Sessions'’ Court—~Corroboration of the

deposmon before the Committing Magistrate by statements made before the-

Police and the Panch—Investigating Police Oﬁcer-—Deposthonof;asto
o statements made by witnesses to lnm-—Ea,amzmtwn-m clan-l’mctws and
- procedure. :

‘Durmg the trial,of an accused person, the Sessxons Judge adnutted into

- evidence and used against the acoused the following statements: (1) statements

made by a witness to the Police implicating the accused, (2) the same witness’.

- statement to the Panch, (3) and his statement s au accused person mado

.- before o Magistrate, and (4) statements made by the co-acoused to the Police. .
‘The witness, when he was examined before the Commxttmg Magistrate, gavea .
conmsben(: story, but he deposed to qmte a dxﬂ’erent version when he wos

*CnmmalAPPOalN.1450f1910. DRI O

A."*,HE&TON I --I have no doubt m my own mmd that the :
“particular premises with which we are fow deahng comptise
the existing ‘building and the plot on which that building. Ruwnnmm B

-
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Emnnox’

Bnmxm

‘1910,
July 1,
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" examined -in the Sesslons Oourt ‘The 1earned J udge. dlsbeheved the changed
story, and he used the witness’ statements to the Police and his statements .ag "
" an accused person and his statements to the Panch, by way of corroboration’ -

of what thé witness had stated to the Commlttmg Maolatmte The accused s :

" Held, (1) that it was an error to admit statements Nos. 1 and 2 f01 't e__f;
purposé of corroborating statements No. 8, for only the statements of witnesses

"made to the {rying Court can be corroborated in -the manner contemplated by.

section 167 of the Indian Evidence Act, 1672, Previous statements might be .

" used to corlobomte or contradict statenients made at the trial ; not to. conobo~ »

rate statements made prior to the trial.

(2) That statcmeuts No. 2 were altogether 1ua.dm1sslble as evulence of thc .

* accused’s guilt, for they could at most bo regarded as admissions by the co-
., accused which could. possibly be used against ]:umself but eould not be proved B
- ond used against the acoused. - : T

: :
~The In\restwatmg Police Officer oucrht not to be allowed to depose in- examl-

‘nation-in-chief to what the witnesses stated to him.. It opens up an undesir-
.ably wide field for cross- -examination and loads to the attention -of the Court
" being diverted aud distracted from the true issues, Moreover it-is contrar, 'y to -

the plain intention of section 162 of the Code of Criminal Procedure, which is

: that such statements shouid be used 1f at all,on behalf of and not anamat hhe -

person under trial.

APPEAL from convxctxon and sentence recorded by R L A

~ Elliott, Additional Sessions J udge of Ahmedabad.

" The accused Akbar Badoo and Anwar Abashi were charged -
‘with the offences of house-breakmo' and-theft. They were tried

T-, by .the Addltxonal Sess;ons Judge of Ahmedabad thh the ald )
~ of Assessors. . :

“The charge wag thab the accused broke open the house of the f

’ complamant during his absence, and committed theft of some -

gold and silver ornaments belonging to the complainant,

*In the course of the Police investigation that followed, one
Chhagan Asharam admitted that he hai sold some gold for the .
accused Akbar, And after.some time, Chhagan admitted, in the -
presence of the Panch, that the accused Akbar had glven to hxm :
some ornaments to sell,

Akbar Anwar and Chhagan were then arrested,’ when Anwarv'

- admitted before the . Police that Akbar bad given him. some

ornaments to sell, which ‘he bad sold to one lsmml Ismad was

- arrested next. .
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All these pensons Were the nexh day sent to o Magxstmte who
,recorded their contesswns. i . . -

" The. charges agawsh Akbar and Anwar were retalned : and in

f’the ‘inquiry before the Oommmtmg Maglstrate, Chhagan was

) exammed as a witness,

“The accused were committed to the Sessmns Court to take their |

Arial. In convicting them, the Sessxons J udge gave the followmg
N reasons - - :

T All four ivory ba.ngles were omamented with gold and the gold has been
_stripped off them. Accused 1 sold the gold through (thagan whose evidence
in this Court that he sold. the gold and Chudi on bebalf of two brahmins
Umiashankar and Nanalal has been contradicted by the Sub-Inspector, the
Panch witnesses, Muljibhai Zaverbhai (Exhibit 23) and Muljibhai Naranbhai
(Exhibit 24) and by the questxon put by accused 1 to the Sub-Inspector in
_ cross- -examination.

- These facts leave ne room in the mmds of the Court or Assessors that

" Chhagan Asharam has lied § in this Court and that as stated in his confession

and in the lower Court he got these articles from accused 1. Tsmoil (Exhibit 12)
admits he got 8 Vintls 2 gen 2 machlis and 4 silver studs; Lalla produced one«
. ivory bracelet (Exhibit G) and its pair (Exhibit M) was found in the houase of
- Jing Jibhai who has absconded. : .

Now we have it admitied by accused 2 that ho lent his plough—sba,re wh:ch
. makes @ ver y formidable jemmy to accused 1 and that soon after accused 1
gave him the things to sell which he scld to Ismail. There is no ‘donbt that

his statement is exculpatory, but taken with the evidence of Chhagan Asharam -

to the Police on the 19th, {o the Honorary Third Class- Magxstrato on the 20th.
Decomber 1909 and to the First Class Magistrate, Kaira, onthe 13th January

1910 there can be mo coubt accused 1 is gmlty and accused 2 pmctlcally

admits 1t

The accused appealed to the High Court. A
' There was no appearancé on behalf of the accused.-
‘The Government Pleader appeared for the Crown, - -
HEearon, J, ---In this case two accused persons, Akbar Badoo
and Anwar Abashi, were tried for house-breaking and theft by

"the Sessions Judge at Nadiad and both were convicted, Akbar
has appealed and with his appeal we have to deal. '

The Sessions Judge has admxtted and consxdered agamst. the‘

vappellan_t, a good deal which is not evidence at all,

2

" 1910, *

"EapEzoOR
. Ve ’ -~
"AEBAR -
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Statemente made by the WJtness Chhagan to the Pohc’ ,
1mphcatm0‘ the appellant have been admxtted and-used,

.- The same witness Cbbagan s statement to: the Panch and his=

B statement as an accused person made before a Magxstlate were?:
 admitted and used,

- They were mndmxsmble for reesons I will explam laters, |

' Then statements made by the co-aceused Anwar to the Pohce}"
* were admitted and used.” They were altogether inadmissible as’
evidénce of the appellant’s guilt, for they could at miost be
' reo'arded as admissions by the co-accused which could possibly, be
" used against himself but could not be pr oved and used a,gamet

the _appellant. ( See section 21 of the vadence Act) o
. Then' there is . the stetement of _a _witness Isma,xl that ther

’ accused Anwar told ‘him that. he got certain thmcrs from the

appellant, Thet statement was 1nadm1ssxble a'ramst the

_ appellant,

‘What remains of thls pert of the case attex etrzppmg it of if’f

frrelevant matter i§ this : Chhagan’s statement to the Comm1ttmg77

Magistrate is admissible in evidence’ (Gmmmal Procedure Code, .

‘ section 288), In it Chhagan stated that certain articles were, g
* given him by appellant Akhar Badoo.. Chhagan in the Sessions-

Court gave quite a different account of how he came by them -
and the Judge disbelieved- that account and believed what _was )

- stated to the Committing Magistrate. ‘But he used Chhao'an 1 _?
- statement to the Police and his statement as an accused person '

‘and his statement to the Panch, by way of corroboration of -

" what Chhagan had stated to.the Commitfing Magistrate, In

this he was entirely wrong: " ‘Only the statéments of ‘witnesses
made to the. trying” Court ‘can be ‘corroborated in ‘the manner
contemplated by section 157 of the Indian Evidence Act.

' Previous statements may be used to corroborate or contradlct '
_statemente made at the trial; not ta ‘corroborate statements -
‘made. prior to the trial. The Judue did rxght to ‘sce the

statement of Chhagan recorded by the Police if it was reduced -

" to writing (seé section 162, Criminal Procedure Code). I also

think he would have been right to look at the statement made -

’ by Chhevan as an accused person, because ‘the appellant was'j
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undefended and consequently there Was 1o pleader on his bebalf . 1910,
~to whom these statements could be shown, But the ob]ecb of . Eueeror
referrmg to such statements should have been to see whether ARAR

they contained anything which could bé used for the purpose of - Bapoo,
~ cross-examining, on behalf of the accused the witnesses examined -

" for the prosecution. These statements, in this case, could not be -

‘used to corroborate what Chhagan said in the Sessions Court, for

~ they were useless for that purpose. Therefore they should not

have been admitted, . L '

The net result, had the Law of Ev1dence been - properly
reorarded would have been this: There was Chha,o'an « statement
to the Committing Magistrate which 1mphcated the appellant.
The Sessions Judge who heard the statement made by Chhagan
_in his own Court exculpatmg the appellant did not believe it
 and he found nothing favourable to the accused in the materials

" which could be used on his behalf, for the .purpose, of
cross-exammatlon. . .

In effect this is perhaps what the Sessions Judge reu.lly ‘
- mtended but he actually adopted the illegal .course of bringing
. irrelovant statements on to the record and using them against g

prisoner under trial,

.The_Investlgatmg Police Officer’s deposition contains a.great

" 'deal which no investigating police officer ought, in my opinion,
to be allowed to depose to in examination-in-chief. I refer to

_ « the Police Officer’s account " of what various persons besides
Chhanan said to him, It may be that what the witnesses said

is admissible by way" of ‘corroboration within the terms of
section 157 of the Indian Evidence Act, but to allow the_
Investigating Police Officer to be questioned about them in -
examination-in-chief, , opens up an .undesirably wide field for
cross-examination and leads to the attention of the Court being -
dlverted and distracted from the true issues, Moreover it is
contrary to the plain intention of section 162 of the Code of
‘Criminal Procedure, which is that su_ch' statements should be

- used, if at all, on behalf of and not against the person under .

* trial. The evidence against him, in so far as it consists of the

v statements of Wltnesses, is mtended to’ be pnman!y'\the
B 955-—1 ' o ‘ .
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Ctried by a Court, of Qessmn the statements made to: ”the:;
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- Lastly, the Judge has used against the appellant the stat.ement

. made by the co-accused in the Sessions Court. That statemeu&
~is not a confession. Of course the Judge was bound to hear and’
" recofd what the co-accused said but ib ought to have had very.

little, if any, cffect in determining, in the mind of the J udge,;

whether the appellant was or was not guilty. So llbtle is it

- -worth, in this case, that it was really” superfluous to mention it

amongst the cireumstances which go to esbabhsh the appellant’
.gullt. _ L o : - : S

. There has not been a proper tr1a1 of the appellant. He has
been convxched largely on. bhe strength of statements many of

v. ;ﬁ,whlch ought never to have been heard or used, and, in my.

“opinion, we are bound to reverse the conviction and acqmt the

' appellant . :.
. Coﬂm’cﬁon ¢'eversed;.:":_’:
, BB "
ORIGINAL CIVIL, - )
. ' ' Befon My, Justzce Beaman.

JAINABAI AND ANOTHER, PLAINTIFFS, ». R. D. SETHNA AND o'rnnns,
- DEFENDANTS ¥ . T

‘ Muhomedan law-—=TVa Igf'——szt-—-L’ssentwl elements for validit J~—Power rf
- revocation—Gleneral principles — Vested remaznders

“In 1902 & Shia Mahomedan by deed conveyed cortain immoveable properby“.;f

to-himself and other trustoes for himself forlife and after his death for the ;
. payment of annuities to his widow and daughter and the balanco to certain g
© charities. Further clausos provided that on thé death of his widow her
~” annuity was to goto certain other charities and that on- the death of his -

. daughter a lamp sum was lo be given to herson. A further proviso re;erVed g
power to the settlor at any tuno to 1evoke all or any of tho above trusts, .

v » Onvmal Smt No 792 of ]909,
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