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1909. - to the exclusmn of the son. I‘rom the conclusxon of Taw wehave"
Davaipas . arrived at, it follows that the son and the daughters of Varubai
. ‘I{Aﬁ’“ became co-owners having equal. shares in the property They
- Savitrisan,  have no right to eject the appellant, who stands in the shoes of
“the son, But, though the-exclusive title set up by them is nega-"

»txved by our conclusion of law, yet relief can be given to them
- in this  suit for ejectment by way of joint possession with the”

‘appellant - Naranbhai v. Ranchod®, But before a decree for-
joint possession is passed, it is necessary to determine whether all’

' or any of the respondents (plaintiffs) were unmarried avhen their

" mother Varubai . died, because it is only the unmarried who

~would be entitled to- ‘share in the property with the son in-

preference to the married. Unless the parties are agreed on this -

" question of fact, we must ask the.lower Court to find on ‘the

following issue -after takmg such ev1dence as’ elther party may

cadduce :— T T 7 :

- (1) Was any, and if so, whxch of the plamtxﬁ's, unmar; ned when their mother
. Varubai died and the succession to the property in dispute opened? - .

. The onus will lie in the first instance on the plalntlﬂ"s
Bmdmw to be returned within three months o

" Onits return ‘there will "be a decree for joint possessmn in
favour of those entitled. "

Issue sent down. :
' - : o ‘.R;. R._‘:
© W) (1901) £6 Bowi, 141, . -

- CRIMINAL APPELLATE,

_ ' . Before Mr. J’ustwe C%andava'rkar and Mr. Justice Heaton. :
199, - : . EMPEROR v GANESH DAMODAR SAVARKAR*

. November 8. - Tndian Penal Codé (det XLV of 1860), sections 107, 108, 121, -
- 124 4= Abetment— Sedition—Waging of war. ’
The accused. published a book contsining elghteen poems,, of which four were
- the subject-matter of the charge. ~The general trend of the poems charged, as
" well as the remaining ones in the beok evineed 4 spirit of blocdthiratiness and -

# Criminal Appeal Ko, 200 of 1909,
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murderous eagerness directed agamsb the Government, conveyed tbe urgency » 1909.:;;.

'_,'.of taking up the sword, and made an appeal- of bood-thlrsty incitement  to 'Eufxﬁoi s
- the people - to. take up the sword, form secrel societies and. adopt guenlla S e
wmfaxe for the purpose of rooting out the British rule. .~ - L D("’Aﬁ)iﬁ’

" Held, that the acoused committed the offence of a.be’otmo' the waging of war . SAVARKAR.
- (section 121 of the Indian Penal Cods), by the publication-of the pooms charged.

) - Held, further, that the Court was entitled tolook mfo the poems other than
_ those forming the subject-matter of the charge, for the purpose of ﬁndmo' ‘out
 the intention of the wuber and the design of the pubhcatmn. - e

) .Per C’HANDAVARKAR, —Under the Indian Penal Code, the waging or
levying of wdr and the abetting of it are put upon the same footing by
section 121: that is, the abetting of waging'of wav is under the Code as much
an offence of treason as the wagmv of war itself. - . -

. .The word ahetment ” is deﬁned in sectxon 107 of the Code and one of 1ts
o mea.mngs, as given there, is ¢ instigating any person to do anything.” This
" meaning is not excluded by anything that occurs in section12t, The general
" Jaw is laid down in sections 107—120 of tha Cods. According to it, *“to con-,
stituto-the offence of abetment it is not necessary that the act abetted should
- ‘be committed, or that the effect requisite to constitute the offence should be
. caused.” This applies to the abetinent of the waging of war against the.King
~asmuch as to the abetment of any ‘other offence under the Code.. The only"
.. difference eroatad between the former offence and other offences is that, while.
urder the general law as to abetment s distinction is made for the purposes of
. pumshment botwoon abetment which has suceceded and abetment which has
" failed, section 121 does away with that distinction so far as the offence of
. waging war is concerned, and deals equally with an abettor whose instigation
has led 50 a war and one whose-instigation has taken no effect whatever. And
" that for this ‘simple reason that such a crime more than any other must be
sharply and severely dealt with at lts very first appearance and nlpped in the
" bud with a'strong hand. - _ w ;

~

Per Hg4ronw, J.:—Under section 107 of the Iudum Penal Code thme may
be mst.lgatlon of an wunknown person.

~ Theword * abet” asused in section 121 of the -Code, has the same meanmg
as ig.given to it by section 107, "The “abetment” meant by section” 121 is-
_not necessarily confined to abetment of some war in progress, There may be,
and usually, is instigation of rebellion before rebellion actually begins: that. kmd
~ of instigation is under the Code abetting wagm" war against the King.

8o long as & man only tries to inflame feelmg, to exclte a state of mmd he

is not guilty of anything more than sedition, It is only when he definitely

‘and clearly incites to action thqt he is guilty of mshg'mtmv and therefore -
‘ abettmg the Waomg of war.
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APPEAL from convmtlou and se_ntence recorded by. B. C. Ken-‘{
nedy, Sessions Judge of Nésic, .- - . IR

The accused was charged with off'ences pumshab!e under.i
v sectlons 121 and 124A of the Indian Penal Code. o

The facts were that early in 1908, he published a booklet sty’led

. “The "Laghu Abhinav Bharat Mala” It contained in. all’

. eighteen poems in number, of them, the poems which formed the -
subject-matter of the eha.rge, were those numbered 5, 7 9, 17

' (verses 4-7). They ran as follows:—

V. "An old moral story(l) ‘

" Oh! you stout healted, hear an inferesting stoty; lovmaly Leep in (your

- minds, the beautiful moral® of it.

This (sort of) fun has taken place over and over again from ancient times ; the

black god of black (pavple) gwes a drubbing to tbe foreign demons.

. 2, Madhu and Kaitabh©)- were fmewn demons on inimical torms with the
creator ; Vishnu, the black (god) of the b‘a.cke, destroyed them in no time,

8. Similarly when the forexgn demon. named ‘Hiranyaksha becarne- very,
powerful, the black Varaha(¥. sent® him to the kingdom of (the god of) death,.

‘A, The sable Shree Ram took up cudgals on behalf of the blackq and.-‘

~ killed the arrogant alien mlex Ravan,

6. Oh ! alien Kansa: do not fruly give yourself airs tlu‘ongh the 1ntoxlcatlon
ot 1oyal (authority) ; the dark Krishna the god of the blacks will destroy(®) you '
" 8, The dark complexioned lord Shivaji (was) to the blacks a- good (and)
stout hearted friend ; the fﬂlen ‘\Tlechhas have had .(n taste of) hlS Maratha
hospltahty ‘ ) . o
. 7. Ifany foreign Rakshas begome uresmtxbly 111901ent in future, king Ka.ll
of the blacks will drive them beyond the seas (or the Indus): 1

VII, Sentiment of the people of Shivaji's times: .

" (In these verses the sentiments entertamod by the peoplo at the- ‘time of
Shl\’a]l s birth are described). :

1. The Aryans invoke (God) Ganesh to. destroy (then state of) depend.
ence. Oh God ! take the sword in hand and be ready for battle. (Chorus),
Ol (God) ! the demons of dependence have produced great misery on the earth ;

© the people have been harassed ; Oh ! auspicious one of the world, fon(lle them‘ ‘

with (thy) loving hands.

m Litemlly, fan, ' R (4) Boar, an incarnation of Vishau,

_(2) Substance, ’ . (%) Literally, shewed him the darbar.
*(3) Names of demons said tohave been (9 Lifgrally, make turmenc powder .

. killed by Vishuu, _‘ . efyou, .-
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: 2: K Thls demon is more(l) eruel (and) 1rresxst1bly powerful ths.n Smdhur(ﬂ
In a drama of frand we say he is treacherous, a cut-throat and-a wretch.
' Petltxons and prayers have often been Presented and offered in humble
prostra.tions Buot. he, 1eally the mea,nest of all, does” not y1e1d to our
v supph'catlons o
- 4 Only one remedy is left now (and that 1s) striking®) W1th the sword.
" This wicked being must, anyhow, be destroyed by various means(4), '

- 5. The poweﬂess wouse, (on which you usually) ride, will be crushed en<”
. tirely on the bettleﬁeld and thexefore, I tell you to mount on a steed as swift

»‘as the wind.

"6 0 Mumﬁcxent one! be slmalarly armed thh new Weapons. ‘These old
v wéapons are now nof of mueh use in batle. :

7. Never give (open) battle to the enemy, his army is vast, Guern]]a tachcs_ )

should be resorted to, as they are the.mainstay of a small force. -

8. The whole of this plan should be. carried ot secretly by gathexmg
together hardy patriots Who are like a bouquet of beautxful flowers,

9. On your achieving some slight success the imimortal kmgs of vanous
- p]aces and also their Sardars avill, indeed, come to assist you,

10." Oh Lord! May you kill the demon and give victory to the people, and-

- grant mother earth ! Oh(lord) ! the besutiful and suspmw us wrea.th of independ-

" ence,

* pendence,
' IX. Who obtamed mdependence without War” o e

‘1. Was glorious Rama, sable as a cloud, a fool to have fleed his mother, the

' enrth, from servitude ? Did he then wago war to o pnrpose ? Who obtained i in-
dependence without war ? .
2. How many petitions did the people of Netherlands send? Those princes
of mendlcancy offered many a prayer fo (their) enemy. Did () they then obtain
their kingdom ? Who obtained independence without war? -

3. Ask the Grooks themselves how they achieved their mational emaneipa~

tion. (There are) no other paths leading to emamnpatlon than war. Who
obtained independence wifhout war ? :

‘4, The Swiss did not (merely) offer woak reslstance (to the enemy) through
" fear of the armies of wicked persons, (they) quickly proceeded to (perform) the .

sacrifice of a good war. . Who'obtained independence without war? "

: (1) Litera]ly, excessively. C (45 Literally, eﬁ‘erts.

) Name of a'demon, R ) Literally, did their lgiegdom -
. (@) Literally, beatings =~~~ then come into their wallet.

B 30l—6 -

o1, Heaung this invocation of the Aryas, God Ga.npan was deeply touched :
and then having incarnated himself a8 Shwap, he killed the (demon of) de-

g7
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5 Tyrolwould not bend (the knee) to her -enemies. -She would not (also) :

“choose (a policy of) beggary. She rather appealed to her own sword Who ob-‘

tamed mdependence Wlthout war § P

6. Had the great Shwa]l any. eagar desu:e to sa.cnﬁce in vam the hves ofA
others ? (But) of how many (of his) brethern had (he) t0 shed the blood P Who
obtatned mdependence without war P -

2 Slmllarly, heroic Ita.ly struggled ma.nfully on the battle-ﬁeld by founding

.(her) secret societies in good time, Glood fortuns ‘followed ) her spontane-
' ously - Who obtained mdependence without war? | - "

8. The Americans did the same, They fought and drove away thelr country 5
servitude. Then tha,t be1v1bude ﬂed towa.rds the East. ‘Who obtained mdepend-
ente without war.? - -

9. Know it to be an estabhshed truth of the past that no one is able to ob+
tain mdependence without, war: He who desires Swaraja must Wage war.
Who obtained mdependence without war ? .

- The prayer of the Mavalas to God Shiv.
" x * o L ® :

XVIL 4. At night the leaders - full of love, hold secreb consultatlons '
in ‘the interest of their-country and thoughtfully weigh the strength of the),-
enemies with a view to conquer them, = .

5. The youths whose minds are longlng for battle unfurl the ﬂags over then

_ steeds ; like wise L

6. Men by takmg exercises in the gymnasnum belonging to secret socwty; .
have, indeed, under difficnlties developed strong wrists.

7. And in the like manner, behold O Lord, the maked (.e., unshea,thed)'
swords, being as it were the beloved wives of heroes have grown hxghly unpa-
txent o swim mpools of blood. o _

The accused was tried before the Sess1ons Judae of Nés1k ;
‘with the aid of assessors: the Judge agréeing with the
assessors found the accused gullty of having attempted to excite -
disaffection towards His' Ma.]esty the ng Emperor (sectlon_
124A of the Indian  Penal Code) and of having abetted the.
‘waging of war against the King Emperor (sect1on 121 A of the -
.Code). The accused ‘was sentenced to undergo rigorous imprison.-
ment for two years for the . firsh offence; and to- tmnqporta,txon :

~for life with forfeiture of property, for the second.

The accused appealed to the ngh Court. o

~ At the hearing, the Court directed all the poems in the book to "
be tran&hted

' ', ) Literall_y, came calling after her,”
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Baptzsta (Wlth him B V Desas), for’ tlie accused -—«We submlb

that the conwotlon and sentence under section 121 of the Indlan
: Penal Code are - contrary to law: First, because, the poems ‘
chaxged have no'reference to the Government of Indla or to the
_present time ; “and, second, because (1) the poems cherqed do not A
constitute abetment of waging war against the ng as contem- ?
plated by section121; and (2) that they do not even amount to?-

abetment as defined by section 107 of the Code, -

"[Counsel here commented on all the -poems’ chalged and
contended that all they conveyed was merely mythological
‘allusion ; and they referred to times long since past. He said -
_that viewed as such they have no reference near,or remote to the
- present Governwent of India; and did not constxtute any of the:

offences charged. He went on, ]

~‘Assuming for argument’s sake that the poems do refer to the -

British Government, then we say that they do not fall within the

‘purview of section 121. In England, there are two kindsof

levying war—one against the person of the King and the"other

iagalnst the Majesty of the King: In re Gordon™.- The former:

kind seems to have teen contemplated by secion 121 ; the section

- does not take in the second kind at all. To wage war in-order..

to subvert the Government of India would be to wage war aga,mst
the MaJesty of the King; bub it is no oﬁ'ence under section 121,

' Assuming that section 121 includes tbe waging of war agamst”:‘

the Majesty of the ng, then ‘even the accused has commltted

no oﬂ‘ence., The lower Court has found him guilty of “abet-
ment ” of waging war under section 121.  We submit - abetmenb :

‘ unde1 section 121 is not the same as abetment under sectlon 107.

To abet under section 121 means joining or ‘aiding an ex1stmg"
: msurrechon. Thls appears from the illustrations to the sectlon N

-Assuming, however, that a.betment under sectlon 121 is -the
" same-as abetment defined in section 107, the facts of this case do

. . not constitute abetment under section 107. - For first, there is no
;nstxgatlon in fact whatever. Secondly, there must be ev1dence‘
- to show that some person was actually 1nstwa.ted. ' Thlrdly t;he

m (]781) 91 $t. Tr. 486, 615,
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: mstlgatlon must be in the present case © to Wage war aoalnst the

King”, To that définite thing a person must be instigated. - OFf -

- ‘that, there is no evidence here, - The poems- are, on the face -of

' them, puerile, and nobody should také them seriously. Thej poems

-may inflame feeling or excite hatred of foreign rule, but they:
fall far short of a call o arms or action and therefore do not con- :
stitute mstlgatlon v '

“~The conv1ct10n’&nd sentence passed under section 121 should,
I submit, be‘set aside. L

G. 8. Rao, acting’ Government Pleader, for bhe Crown —-The

: 'abetment under sectmn 121 and section 107 is the same. The

effect of section 7 'is that the term “abetment” is used in one

~uniform sense throughout the Code. The reason for’ makmg

a special mention of ¢ abetment’ in sectmn 121 was to make it a8

”hlgh]y punishable as the substantive oﬁ'ence In the same way,

section 121-A punishes consplracy thouo«h Qectmn 107 provules

for conspiracy.

'The person instigated WouId here be the reader of the poems,

- and the thing instigated would be to wage war, The oﬂ‘ence,

therefore, is complete. N

.Baptma was beard in reply

OHANDAVARKAR, J.—This i3 an appeal from the Judgment of

. the Sessions Judge of Nasik, convicting the appellant Ganesh

Damodar Savarkar, of the offences under sections 124A and 121

< of the Indian Penal Code, that is, of exciting disaffection towards
- His MaJesty the Emperor -and the Government, established- by -
" law in- British India and of abetting the waging of war against

His Majesty. The appellant has been sentenced by the learned

: Sessxons Judge to two’ years’ rigorous imprisonment for the

offence under section 124A, and to transportation for life with-

v ‘forfelture of all property to the Crown under section 121

The offences arise out of four, from among; a series of elghteen,
poemns,. published . in & book entitled Laghu Abkinava Bharata
Mala, ie.,a Short Series for New Indla, and recorded as exhibit 6

as part of the evidence.in the case,” The four peems are those.
E numbered in the book a8 by 7 9 and 17, respecblvely Of poem
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No. 17 only verses 4 t6 7 form the sub_]ect mattex‘ of the offences ..

g proved

" When the- appea,l came on for hearmu before us on the 13th

’of October, Mr, Baptista contended that none of these four .
poems had or were intended by their writer to*have any refer-

ence either to His Majesty the King-Emperor or to the British

Government in India or to the present political condition of the.

‘country. On examining the series of poems in the book, exhibit -

.6, containing the four poems, it appeared to us that there were
other poems in it besides those four, which threw light on the
“intent of the writer ; and that, as the whole book had been allowed -
in the lower Court to go in as evidence without any' objection, all
the poems in the book could be referred to for the purpose of -

determining the intention, character, and object of the poems

- selected as jthe basis of the charges against the appellant in the -
Jower Court. We adjourned the hearing for an official translation:
-of thé whole series of poems in the book into English and alsé

to enable the appellant’s legal advisers to argue the appeal with
“reference to the bearing of the whole series on the poems ‘

formmrr the subJeet-matter of the charges,

In supportmcr this appeal, Mr. Bapt1sta, the learned counsel -

for the appellant, has raised two points; First, he contends .
that the poems charged as treason and sedition aie either my-
thologlcal or histérical references and do not relate either to the

British Government of India or the present -times. I cannot '

‘accede to this argument. Tt is true that the writer has chosen
either mythological or historical events and personages, but that

.is for the purpose of illustiating and emphasising his main .

thesis, that the country should -be ‘1id of the present rule by

means of the sword. The. innuendoes cannot be mistaken or .

misaniderstood. . For instance, the 5th poem'purp‘orts to refer

to the destruction of “foreign demons” by Rama, Krishna,

‘and Shivaji. Bub thab it is not a mere‘description of . the
past but is meant to be.a covert allusion to the British is-
apparent’ from the frequent use of the term black ” referrmg to

the people of this country. Any one cah see that the frequent

play. upon the Word « black » is 1ntended asa contrast to the word ,
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“ white » and the implication is that the t black ” are ruled: by;z

- the Whlte” and that the latter will and must be killed by « a;_’f:
-black leader of the black.” . 8o also as to the next poem, No::

7. Under the guise of an invocation or prayer to Ganesh, the-
god who, according to Hindu belief, destroys evil, the writer

calls upon him to take up the sword and be ready for war, ,
_ because ““the demons of subjection have spread lamentation all -

over.the world.” . The “ demons ? are characterised as ¢ dlssem-'a

: blmg, notonous, treacherbus cut-throat.”” ¢« Apphcatmns and.
- petitions, ”” says the writer, “were frequently made, attendedj

with abject submissions. But this meanest of the mean-would
not-indeed be persuaded by beggmg.” And he goes on to say that .
“this meanest of the mean > must be killed “by the blows of the
sword,”  This poem is headed “ the state of mind of the people '
at the txme of Shivaji’s birth,” The people are supposed to offer
a prayer to the god Ganesh to take up the sword _and

" exterminate the demon who has subjected the country to deper'idv-;_

ence. - The allusion to petitions rejected is obviously to what is
called by some “the policy of mendmancy.” Ganesh is asked
to take birth as Shivaji, The writer evidently has in mind the'.
Ganapati melas of the present times and he who runs may read
the animus of the lines and the lesson intended to be conveyed.
‘The 9th poem, which is headed * Who obtained mdependence .

_without war ?” winds up with this remark: “He who desires
- swargjya (one’s own rule) must make war’? The 17th poem
~ professes to be a “prayer of the Mavlas to the god Shiva;”’ bub
. one can plainly see that the sting of the verses lies in the covert °
- allusion to the present rulers of British India, The translation
~ of the poems into English brings out’ the sting cleally enough,
- but to those who know Marathi, who can either sing or under- .

stand the poems sung, the venom is too transparent to be mistaken
for anything else than a call to the people to wage war against
the British Government. It is idlé for counsel to quibble about "
the meaning-of certain’ words in the poems, such as, parka and :

*. kala and argue that they have no reference to the present times, -

'No doubt the writer has used .several words, each havmtr a
double meaning, but that meaning only serves to emphasise the

fact that the writer’s main ob;ect_ is to.preach war ‘alcrmnst the
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_ present Government in the names of certam ‘gods of. the Hindus
_and certain warriors such as Shivaji. . Those names" are mere

pretexts for the text which is : ““ Take up the sword and destroy

“the Government because it is foreign and oppressive.” For the-

- purpose of finding the motive and intention of- the writer, it i is

unnecessary to import into the interpretation of the - poems. -

sentiments or ideas borrowed from the Bhaga,vad Gita. The

- poenns afford their own interpretation, and no. one who knows

Marathi can or will understand them as preachmg anything but
war against the British Government. Mr. Baptista has conceded
that, if the poems be construed as referring to the British
Government, they fall within the meaning of sedition under
section 124A of the Indian Penal Code. That they are such
as to exclte disaffection goes without saying.

. The only question is whether these poems also fall within

section 121 of the Code and amount to an abetment of the waging ~

'df_ war against' the King-Emperor and his rule in India.

Mr., Baptista’s contention is that the word abes in this v
section must be construed ws excluding all idea- of mere
) mstwamon, and that, for the purposes of the offence of abetment-

under this section, there must be some actual. insurrection

that, in other words, it must be shown that alarge multitude was
collected and’ had weapons for mischief. Under the Enghsh'

law “mere words spoken, however wicked and abominable,
if they do not relate to any act or design then actually on

foot against the life of the King, or the levying of a War_"
against him, and in ‘the contemplation of the speaker, do not -

amount to treason’’ And the same has been held to apply
to wutmgs King v. Andrew Hardie O, But qnder our Penal
Code, thé waging or levying of war and the abetting of it

are put upon the samé footing by section. 121, That is, the _

abetting of waging of war is under the Code as much an

“offence of treason as the waging of war itself, The word -
- % ghetment ” is defined in section 107 of the Code and one of its -

meanlnos, as given there, is ‘instigating any person to do
‘anything,’ Thls meanm(r is not ezcluded by anythmg thab

-‘ &) (1820) 15t Tr. (W.8.) 610 at P 6"6. L
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* oceurs in section 121, The general law as to abetment 1s’{
‘laid down in sections 107 to 120 of ‘the Code. - Accordmg to it
" “to constitute the offence of abetment it is not necessary thatf
‘the act abetted should be committed, or that thé effect requ1s1te
' to constitute the offence should be caused.” . This applies to- the

abetment of the waging of war against - the King as much

‘as to the abetment of any other offence under the Code. -The:

only  difference created between the former oﬂence and other.-

. offences is that, while under the general law ‘as to. abetm_ent a-
- distinction is made for thé purposes of punishment between

abetment which has succeeded, and abetment which has failed,f"

section 121 does away with that distinetion, so far assthe offence -

of waging war is concerned and deals equally with an abettor

- whose instigation has led*to a war and one whose mstlgatlonf
“has taken no effect whatever Aud that for this simple reason
' that such a crime more than any other must be sharply and

severely dealt with at its very first appearance and nipped-in~

* the bud with a strong hand.

'But it is urged ‘that in the preseht" case. there has been ‘n"‘ov_}i

" instigation by the appellant of any person or ascertained body -
- of persons by means of these poems to wage war. It is in

evidence and is admitted before us by appellant’s counsel that
the book containing the poemis was exposed for sale and pub-
lished and that -copies of it were circulated among‘ the public, -
‘that is, among a large number of persons. Because that number -

" cannot be definitely. ascertained or counted, it cannot be said

‘that the pubhcatmn was not to “a body of persons.”’
" Mr. Baptista’s lash argument is that - these poems ﬁo not

- instigate any one to Wage war but merely prepare the minds
- of the people for wur and cofstifute no more than constructive -

treason.. That is asking us ‘to put too mild a construction on -

* the poems—a construction which i is not supported by the plain

ords, not. to say the innuendoes of the poems, The ﬁfth '
poem does not indeed contain any direct inistigation to war, .

- but the seventh poem, in -the name of the god Garfesha, is
- substantially. an appeal to people to take up the sword and. ﬁfrhb :
“with “ the. demons who, it is said, “have spread 1amentabmn
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throughout the country » by subjecting it to their- 1ule. And-

~the ninth'.poem concludes by saying that he who' wishes for

~text of the whole book. We-are entitled to look into the poems
- other than those forming the subject-matter of the charges for

the purpose of finding out the  intention of the writer and the

des1gn of the publication. In poem No. 6 the writer calls upon -
Aryans to devise some remedy against what he calls the slavery -

of foreign rule and says that the kingdom of independence can
be obtained only through “pools of blood.” Poem No. 2 is &
most direct appeal to young men “ to gird up their loins,” “ cast

“off foreign goke,” ¢ take up sticks,” and “cut out the cage of

slavery.” Merely saying that independence cannot be gained

‘without fighting may mot amount to treason, but here it is more '
than that, A spiritof blood-thirstiness and murderous eagerness -
directed against the Government and “ white ” rulers runs through '
- the poems : the urgency of takmg up the sword is conveyed in

unambiguous language, and an appeal of blood-thirsty 1nc1tement

" is made to the people to take up the sword, form secret societies,
and adopt guerrllla warfare for the purpose of rooting out “ the -

- demon” of foreign rule. All this is instigation, .

.

For these reasons the convictions and sentences under sections
121 and 124A must be confirmed and the appeal dismissed.

HratoN, J—The appellant in this -case has been tried for,
convicted of, and punished for sedition and abetment of waging

war against the King under sections 124A: and 121 of the
Indian Penal Code, in that he published certain.poems. The

correctness or otherwise.of the conviction depends entirely on
the character «of the poems. " Certain of them are specifically
referred to in the charge. The rest have been referred to in
argument and a perusal of the whole is necessary in order to

"ascertain the true character .of those speclﬁcally referred to in

the charge
There are in all elghteen poems.
No. 1 ig'a prayer to God o grant mdependence.
No, 2 is a lament that - India is enslaved -and is- Wlthout

. mdependence.
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‘No.3is a- dlaloorue between Shrva_)l and. others, in Wh1ch f-"
Sh1vaJr exhorts his hearers to plant the banner of 1ndependence. it

. No. 4 is loving adv1ce toa drunkard,

No. 5 recites how in the past the gods or heroes of the blacks."

*“punished the enemies of the blacks (or- aliens) and that if.
. hereafter foreign (or mmnca,l) demons become arrogant they w1ll

be driven beyond the sea. - ,
l\o 6 is a hymn to the goddess of 1ndependence.

No 7 deseribes how prior to the birth of Shivaji, there w w&s a
desire that subjection should be overcome by making war; and '
how Shivaji came and conquered The poem is suggestive Qf the
need of similar action.now. - L

- No. 8is a prayer for mdependence amongst other thlnws

No. 9isa prayer‘mth the lefrmn “who ever gob mdependence

_-Wlthout battle” ?

© No. 10 iz'a lament that the country has fallen mto servxtude .

. and an_exhortation to get 1ndependence even by ﬁorhtmg

No 11 is an exhortatmn to the young to ﬁghb for mdepend-'

) ence.,

. No. 12 holds up those Who are not in fa,vour of mdependence A-

& to scorn and the patnot to reverence.

No 13 is a prayer to God ‘to put’ an end to the dependence

and serv1tude of the country and to brlng mdependence.

. No. 14 is described as X! mormng song to dependence, and

_ ends thus :—

“0 dependence ! let the star of independencs, the bestower o£

_lnowledge and joy, the wife of the Lord of the Universe, Who 1s

‘as the ‘moon, rise again in the land of the Aryas.” ‘

No. 15 is a dialogue nnplymcr that the tyrant WIH be overcome

'and the land be free.

.- No. 16 inculcates that the patriot has no fear of pnson and '

: contams a good deal favourable to independence.

No. 17isa prayer to Shiva to come to lead the people to ’
battle. '
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- No 18 is descnbed as the “Utterances of Nana Phadnaws 1009, .
and is an 1nc1tement to war. : . EMPEROR
" The poems specmlly referred to in the charo'e are Nos 5 7,9 Ganps
’ ~ R DAMODAR
2;.and parts. of 17, o - SATARKAR.

-1 Briefly summarlsed the teachmg of thls book is that Indla, :

“must have independence ; that, otherwise, she will be unworthy

“-of herself: that independence cannot be obtained without armed.

__rebellion and that, therefore, the Indians ought to take arms and -
»1'ebel This is quite plain’ though the teaching is thinly veiled

by “allusions to mythology and history. . It is sedition of a gross,

" kind and very little attempt was made to show that the{convmtlon

- under section 1244A. of the Indian Penal Code was nob correct.

. Bub-it Was earnestly araued that the - conv1ct10n under
- section 121 was wrong: - -

- It was dargued that there was not any instigation and therefore
) there was not any abetment. - With this I will deal later.?0Then it -
was arrrued that there was not any instigation of any known or
definite person and that short of this there could not be abet-
. -ment. The foundation of this argument is to me unintelligible.
. So far as I am able to understand the meaning of the word
“instigate’ as used in section 107 of the Indian’ Penal Code,
there may be instigation of an unknown person. Then it was
" argued that the instigation, if any, falls under section 117 of the
'Code which provides a penalty for abetting the comnnssmn ‘of
an offence by the public or by more than ten persons, Threew
thousand copies of the book were printed and admittedly it was
_intended to sell as many as possible. Therefore the instigation .
-was undoubtedly intended to be of the public or of more than
ten persons, Consequently the offence committed is punishable.
under section 117. But it was further argued that it was there-
* fore not pumshable under section 121 Tha.t argument I am
unable to accept. A prosecution under section 121 requires a
‘compla.mt by the Government (section 198, Criminal Procedure
Code). That complaint has hbeen instituted. Having been
‘instituted the accused had to be tried and it had to be determined
whether he has committed an offence under section 121, If he
: has, then he must'be punished under that section, whether the
' offencc also fa,lls under some othér sectlon or nok
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Therefore the questlon ta be determmed is whether the offcnce:{{‘
under section 121 has or hasg not been committed. Br1eﬂy stated, -
the most cogent argument for. the defence is this:—So long as &~

" ‘man only tries to inflame feelm to excite a state of mind, ‘he is -

ot guilty of anything more than sedition, Tt is only when he "
definitely - and clearly incites ‘to action: that he *is guilty of
mstlgatmg and therefore abetting the ‘waging of Wa,r. - That is,.
it seems to me, & "correct statement, Therefore it has to be
determined whether the poems rec1ted in the charge do clearly

" instigate to action. It is contended for the defence that they -

“do ndt In my opmlon they do. In unmistakable Ianuuage )
they tell the readers of the book to form secret societies, to take.

--arms and to revolb against the (rovernment That is clearly to
. my mind an instigation to action. Therefore I thmk the convw-,
. tion is correcb and should be conﬁrmed

I attach no importance to the argument that the word ¢ a,bet 1n"
section 121 means something less than that word as used in
section 107 of the Indian Penal Code. Section 7 of the Code"
refutes that argument. Noram I impressed by the argument that )
the abetment meant by-section 121 means abetment of some war
in progress,” There may be and usually is instigation of rebellion

~ “before rebellion actually begins. Under the law of this country,’
. mstwatlon of that kind is abettmg waglng war against the King.

" dppedd dismissed.
©ORWRL

APPBLLA’I‘E CIVIL

.Before My, Justice Chandavar kar- and M'1 Justice Kmykt

BASANGOWDA HANMANTGOWDA PATIL xp OTHERS (ORIGINAL

. PLAINTIFFS), APPELLANTS, v. CHURCHIGIRIGOWDA YOGANGOWDA
AND ANOTIER (ORIGINAL DEFENDANTS), RESPONDENTS* :

Pracizce—-C’ourt—]nﬁermt powars——C’ampromzse—-Oompromzse assenteol o w
. pleader not specially authorised tn that behalf— Decree in terms of compro-
) mzse—Decree set aside. :

"In‘the course of a suit, a‘compromise wags presented which was Smned by the

.defendants  pleader who Was not specially authorised.in that behnlf The Comt;._

® CmI Extraordmary Appl’ cation No, 215 of 1909, KR



	Page 1 
	Page 2 
	Page 3 
	Page 4 
	Page 5 
	Page 6 
	Page 7 
	Page 8 
	Page 9 
	Page 10 
	Page 11 
	Page 12 
	Page 13 
	Page 14 
	Page 15 
	Page 16 
	Page 17 
	Page 18 
	Page 19 
	Page 20 
	Page 21 
	Page 22 
	Page 23 
	Page 24 
	Page 25 
	Page 26 
	Page 27 
	Page 28 
	Page 29 
	Page 30 
	Page 31 
	Page 32 
	Page 33 
	Page 34 
	Page 35 
	Page 36 
	Page 37 
	Page 38 
	Page 39 
	Page 40 
	Page 41 
	Page 42 
	Page 43 
	Page 44 
	Page 45 
	Page 46 
	Page 47 
	Page 48 
	Page 49 
	Page 50 
	Page 51 
	Page 52 
	Page 53 
	Page 54 
	Page 55 
	Page 56 
	Page 57 
	Page 58 
	Page 59 
	Page 60 
	Page 61 
	Page 62 
	Page 63 
	Page 64 
	Page 65 
	Page 66 
	Page 67 
	Page 68 
	Page 69 
	Page 70 
	Page 71 
	Page 72 
	Page 73 
	Page 74 
	Page 75 
	Page 76 
	Page 77 
	Page 78 
	Page 79 
	Page 80 
	Page 81 
	Page 82 
	Page 83 
	Page 84 
	Page 85 
	Page 86 
	Page 87 
	Page 88 
	Page 89 
	Page 90 
	Page 91 
	Page 92 
	Page 93 
	Page 94 
	Page 95 
	Page 96 
	Page 97 
	Page 98 
	Page 99 
	Page 100 
	Page 101 
	Page 102 
	Page 103 
	Page 104 
	Page 105 
	Page 106 
	Page 107 
	Page 108 
	Page 109 
	Page 110 
	Page 111 
	Page 112 
	Page 113 
	Page 114 
	Page 115 
	Page 116 
	Page 117 
	Page 118 
	Page 119 
	Page 120 
	Page 121 
	Page 122 
	Page 123 
	Page 124 
	Page 125 
	Page 126 
	Page 127 
	Page 128 
	Page 129 
	Page 130 
	Page 131 
	Page 132 
	Page 133 
	Page 134 
	Page 135 
	Page 136 
	Page 137 
	Page 138 
	Page 139 
	Page 140 
	Page 141 
	Page 142 
	Page 143 
	Page 144 
	Page 145 
	Page 146 
	Page 147 
	Page 148 
	Page 149 
	Page 150 
	Page 151 
	Page 152 
	Page 153 
	Page 154 
	Page 155 
	Page 156 
	Page 157 
	Page 158 
	Page 159 
	Page 160 
	Page 161 
	Page 162 
	Page 163 
	Page 164 
	Page 165 
	Page 166 
	Page 167 
	Page 168 
	Page 169 
	Page 170 
	Page 171 
	Page 172 
	Page 173 
	Page 174 
	Page 175 
	Page 176 
	Page 177 
	Page 178 
	Page 179 
	Page 180 
	Page 181 
	Page 182 
	Page 183 
	Page 184 
	Page 185 
	Page 186 
	Page 187 
	Page 188 
	Page 189 
	Page 190 
	Page 191 
	Page 192 
	Page 193 
	Page 194 
	Page 195 
	Page 196 
	Page 197 
	Page 198 
	Page 199 
	Page 200 
	Page 201 
	Page 202 
	Page 203 
	Page 204 
	Page 205 
	Page 206 
	Page 207 
	Page 208 
	Page 209 
	Page 210 
	Page 211 
	Page 212 
	Page 213 
	Page 214 
	Page 215 
	Page 216 
	Page 217 
	Page 218 
	Page 219 
	Page 220 
	Page 221 
	Page 222 
	Page 223 
	Page 224 
	Page 225 
	Page 226 
	Page 227 
	Page 228 
	Page 229 
	Page 230 
	Page 231 
	Page 232 
	Page 233 
	Page 234 
	Page 235 
	Page 236 
	Page 237 
	Page 238 
	Page 239 
	Page 240 
	Page 241 
	Page 242 
	Page 243 
	Page 244 
	Page 245 
	Page 246 
	Page 247 
	Page 248 
	Page 249 
	Page 250 
	Page 251 
	Page 252 
	Page 253 
	Page 254 
	Page 255 
	Page 256 
	Page 257 
	Page 258 
	Page 259 
	Page 260 
	Page 261 
	Page 262 
	Page 263 
	Page 264 
	Page 265 
	Page 266 
	Page 267 
	Page 268 
	Page 269 
	Page 270 
	Page 271 
	Page 272 
	Page 273 
	Page 274 
	Page 275 
	Page 276 
	Page 277 
	Page 278 
	Page 279 
	Page 280 
	Page 281 
	Page 282 
	Page 283 
	Page 284 
	Page 285 
	Page 286 
	Page 287 
	Page 288 
	Page 289 
	Page 290 
	Page 291 
	Page 292 
	Page 293 
	Page 294 
	Page 295 
	Page 296 
	Page 297 
	Page 298 
	Page 299 
	Page 300 
	Page 301 
	Page 302 
	Page 303 
	Page 304 
	Page 305 
	Page 306 
	Page 307 
	Page 308 
	Page 309 
	Page 310 
	Page 311 
	Page 312 
	Page 313 
	Page 314 
	Page 315 
	Page 316 
	Page 317 
	Page 318 
	Page 319 
	Page 320 
	Page 321 
	Page 322 
	Page 323 
	Page 324 
	Page 325 
	Page 326 
	Page 327 
	Page 328 
	Page 329 
	Page 330 
	Page 331 
	Page 332 
	Page 333 
	Page 334 
	Page 335 
	Page 336 
	Page 337 
	Page 338 
	Page 339 
	Page 340 
	Page 341 
	Page 342 
	Page 343 
	Page 344 
	Page 345 
	Page 346 
	Page 347 
	Page 348 
	Page 349 
	Page 350 
	Page 351 
	Page 352 
	Page 353 
	Page 354 
	Page 355 
	Page 356 
	Page 357 
	Page 358 
	Page 359 
	Page 360 
	Page 361 
	Page 362 
	Page 363 
	Page 364 
	Page 365 
	Page 366 
	Page 367 
	Page 368 
	Page 369 
	Page 370 
	Page 371 
	Page 372 
	Page 373 
	Page 374 
	Page 375 
	Page 376 
	Page 377 
	Page 378 
	Page 379 
	Page 380 
	Page 381 
	Page 382 
	Page 383 
	Page 384 
	Page 385 
	Page 386 
	Page 387 
	Page 388 
	Page 389 
	Page 390 
	Page 391 
	Page 392 
	Page 393 
	Page 394 
	Page 395 
	Page 396 
	Page 397 
	Page 398 
	Page 399 
	Page 400 
	Page 401 
	Page 402 
	Page 403 
	Page 404 
	Page 405 
	Page 406 
	Page 407 
	Page 408 
	Page 409 
	Page 410 
	Page 411 
	Page 412 
	Page 413 
	Page 414 
	Page 415 
	Page 416 
	Page 417 
	Page 418 
	Page 419 
	Page 420 
	Page 421 
	Page 422 
	Page 423 
	Page 424 
	Page 425 
	Page 426 
	Page 427 
	Page 428 
	Page 429 
	Page 430 
	Page 431 
	Page 432 
	Page 433 
	Page 434 
	Page 435 
	Page 436 
	Page 437 
	Page 438 
	Page 439 
	Page 440 
	Page 441 
	Page 442 
	Page 443 
	Page 444 
	Page 445 
	Page 446 
	Page 447 
	Page 448 
	Page 449 
	Page 450 
	Page 451 
	Page 452 
	Page 453 
	Page 454 
	Page 455 
	Page 456 
	Page 457 
	Page 458 
	Page 459 
	Page 460 
	Page 461 
	Page 462 
	Page 463 
	Page 464 
	Page 465 
	Page 466 
	Page 467 
	Page 468 
	Page 469 
	Page 470 
	Page 471 
	Page 472 
	Page 473 
	Page 474 
	Page 475 
	Page 476 
	Page 477 
	Page 478 
	Page 479 
	Page 480 
	Page 481 
	Page 482 
	Page 483 
	Page 484 
	Page 485 
	Page 486 
	Page 487 
	Page 488 
	Page 489 
	Page 490 
	Page 491 
	Page 492 
	Page 493 
	Page 494 
	Page 495 
	Page 496 
	Page 497 
	Page 498 
	Page 499 
	Page 500 
	Page 501 
	Page 502 
	Page 503 
	Page 504 
	Page 505 
	Page 506 
	Page 507 
	Page 508 
	Page 509 
	Page 510 
	Page 511 
	Page 512 
	Page 513 
	Page 514 
	Page 515 
	Page 516 
	Page 517 
	Page 518 
	Page 519 
	Page 520 
	Page 521 
	Page 522 
	Page 523 
	Page 524 
	Page 525 
	Page 526 
	Page 527 
	Page 528 
	Page 529 
	Page 530 
	Page 531 
	Page 532 
	Page 533 
	Page 534 
	Page 535 
	Page 536 
	Page 537 
	Page 538 
	Page 539 
	Page 540 
	Page 541 
	Page 542 
	Page 543 
	Page 544 
	Page 545 
	Page 546 
	Page 547 
	Page 548 
	Page 549 
	Page 550 
	Page 551 
	Page 552 
	Page 553 
	Page 554 
	Page 555 
	Page 556 
	Page 557 
	Page 558 
	Page 559 
	Page 560 
	Page 561 
	Page 562 
	Page 563 
	Page 564 
	Page 565 
	Page 566 
	Page 567 
	Page 568 
	Page 569 
	Page 570 
	Page 571 
	Page 572 
	Page 573 
	Page 574 
	Page 575 
	Page 576 
	Page 577 
	Page 578 
	Page 579 
	Page 580 
	Page 581 
	Page 582 
	Page 583 
	Page 584 
	Page 585 
	Page 586 
	Page 587 
	Page 588 
	Page 589 
	Page 590 
	Page 591 
	Page 592 
	Page 593 
	Page 594 
	Page 595 
	Page 596 
	Page 597 
	Page 598 
	Page 599 
	Page 600 
	Page 601 
	Page 602 
	Page 603 
	Page 604 
	Page 605 
	Page 606 
	Page 607 
	Page 608 
	Page 609 
	Page 610 
	Page 611 
	Page 612 
	Page 613 
	Page 614 
	Page 615 
	Page 616 
	Page 617 
	Page 618 
	Page 619 
	Page 620 
	Page 621 
	Page 622 
	Page 623 
	Page 624 
	Page 625 
	Page 626 
	Page 627 
	Page 628 
	Page 629 
	Page 630 
	Page 631 
	Page 632 
	Page 633 
	Page 634 
	Page 635 
	Page 636 
	Page 637 
	Page 638 
	Page 639 
	Page 640 
	Page 641 
	Page 642 
	Page 643 
	Page 644 
	Page 645 
	Page 646 
	Page 647 
	Page 648 
	Page 649 
	Page 650 
	Page 651 
	Page 652 
	Page 653 
	Page 654 
	Page 655 
	Page 656 
	Page 657 
	Page 658 
	Page 659 
	Page 660 
	Page 661 
	Page 662 
	Page 663 
	Page 664 
	Page 665 
	Page 666 
	Page 667 
	Page 668 
	Page 669 
	Page 670 
	Page 671 
	Page 672 
	Page 673 
	Page 674 
	Page 675 
	Page 676 
	Page 677 
	Page 678 
	Page 679 
	Page 680 
	Page 681 
	Page 682 
	Page 683 
	Page 684 
	Page 685 
	Page 686 
	Page 687 
	Page 688 
	Page 689 
	Page 690 
	Page 691 
	Page 692 
	Page 693 
	Page 694 
	Page 695 
	Page 696 
	Page 697 
	Page 698 
	Page 699 
	Page 700 
	Page 701 
	Page 702 
	Page 703 
	Page 704 
	Page 705 
	Page 706 
	Page 707 
	Page 708 
	Page 709 
	Page 710 
	Page 711 
	Page 712 
	Page 713 
	Page 714 
	Page 715 
	Page 716 
	Page 717 
	Page 718 
	Page 719 
	Page 720 
	Page 721 
	Page 722 
	Page 723 
	Page 724 
	Page 725 
	Page 726 
	Page 727 
	Page 728 
	Page 729 
	Page 730 
	Page 731 
	Page 732 
	Page 733 
	Page 734 
	Page 735 
	Page 736 
	Page 737 
	Page 738 
	Page 739 
	Page 740 
	Page 741 
	Page 742 
	Page 743 
	Page 744 
	Page 745 
	Page 746 
	Page 747 
	Page 748 
	Page 749 
	Page 750 
	Page 751 
	Page 752 
	Page 753 
	Page 754 
	Page 755 
	Page 756 
	Page 757 
	Page 758 
	Page 759 
	Page 760 
	Page 761 
	Page 762 
	Page 763 
	Page 764 
	Page 765 
	Page 766 
	Page 767 
	Page 768 
	Page 769 
	Page 770 
	Page 771 
	Page 772 
	Page 773 
	Page 774 
	Page 775 
	Page 776 
	Page 777 
	Page 778 
	Page 779 
	Page 780 
	Page 781 
	Page 782 
	Page 783 
	Page 784 
	Page 785 
	Page 786 
	Page 787 
	Page 788 
	Page 789 
	Page 790 
	Page 791 
	Page 792 
	Page 793 
	Page 794 
	Page 795 
	Page 796 
	Page 797 
	Page 798 
	Page 799 
	Page 800 
	Page 801 
	Page 802 
	Page 803 
	Page 804 
	Page 805 
	Page 806 
	Page 807 
	Page 808 
	Page 809 
	Page 810 
	Page 811 
	Page 812 
	Page 813 
	Page 814 
	Page 815 

