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478 and we thmk that isan authonty for the v1ew whlch We take

~“in-this:case that the sanction of the.81st October: to the pnvate
" individuals ‘i§ no bar to ‘the proceedings which are now being -
~“taken .at the ‘instance’ of the Second Class Mamsttate by-his -
-« Kérkun,: -

3"‘:"’-:Wé;:,théh.efore; xfgquh th.é app{li(zation‘." . o
- Application refected.
L mem

o APP_ELLATE CIVIL.

Before Sir Basil, Soott, K., C'Iuef J'ustwe, ami Mr. J'ustzce Batchelor

NARSINH AND OTHERS (ORIGINAL DEFENDANTS la, 15 AND 1¢), APPELLAI\TS,
. 0. VAMAN VENKATRAO  AND . OTHERS -(OBIGINAL PLAINTIFFS 1—3 AND
DEFENDANTS 2—5), RESPONDENTs.*

Limitation - Act (XV of 1877, sectaons 22, 28—Civil Procedure Code -
A(Act XIV of 1882); section 31—C'wzl Procedure Code (Act V of 1908), OrderT, .
" Rule 9—-Lands attached to vatan—dJoint owners—Lease—TLease good till the.

* death of the sureiving Joint owner—Gordon Settlement of 186.4—Suit by repre-

. sentatives of one joint owner to recover possession—Representatives of the other -

joint owner joined as co-defendants with the representatives of the lessse—
Plaintiffs’ claim allowed to theextent of thesr share—Appeal by plaintiffs and.
co-defendants claiming their share—Lamztatwn—.’l'reatment of co- dqudant.r .

as co-plaintiffs—Amendment of plaint and dec'ree e e

Gerta.in lands’ attached to a vatan belonged jointly. to two brothels V.and D

= In the year 1872 the lands were let by V, under a perpetual lease which was
i ‘attested by D. D. pre-deceased V. In the year 1905 within twelve yoars
* from the denth of V., his repregentatives brought a suit far the recovery of the .

“Jands let by V. They sought to recover the entire lands on the ground of

eldershxp. The suit was brought against defendants 1a, 15 and 1¢ as the heirs B
-of the mortgugee of the lessee (the original 1st defendant), against defendants
2 and 3 as the heirs of the lesses and agamst defendants 4 and 5 as the helrs of -
D. The ‘heirs of defendant 1'and defendants 2 and 3 defended the suit on the
' ground,mter alia, of hmxtatlon, the suit not baving been brought thhm twelve‘_ .
years from-the date of the.leasé. Defendants 4 and’'5 -did not contest the
* plaintiffs’ claim.,: The first ‘Court allowed the plaintiffs’ elaim to the extent of
their, share, namely, a,mmety on. the ground that thmr claim to that extent .-

- Secohd .Appg!_il No, 248 of 1908, .

1909

Emrmou 1, -

NAc.n e

; GUELABNA_I.‘ v

1909.

- -July 27,
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. was not tlme-barred On appeal by the plaintiffs and defendants 4 and 5 the :
']atter of whom in appeal claimed. their share, namely, the other moiety, the

T Ve .-~ appellate Court awarded the other molety to defondants 4 and 5.
T VaAM
- VENRATRAO. -

> On’ second appeal by theiheu'slof the mortgagee,

Held, affirming the decree that the whole claim was within time. "A vatan-

" dar is entitled to alienate vatan lands for the term of his natural life and his :

children although not separate in interest from him have no ught to ob]ect to
such al1enat10n unt:l after his death.

Where a lease of vatan property is effected by one. 301nt owner w1th the;
consent of the other joint owner, the time for the recovery of the vatan pros

perty from the lessee Tuns from the T’ce of ihe Heath of the sunnvot of the
Jomt lessors, . S v

" Defendants 4 and-5 hdvmcf souoht to' recover in appeal thexr share whxch they.‘

* had not asked for in the first Court. h

 Held, allowing’ their claim that they bemg partles to the sult mstltuted )

. within the twelve years during which their right to'a sharein the vatan pro-‘
‘perty could be effectually determined, the Court must deal with the matter in-

controversy so far as regards the rrghts and interests of the - partles actually_

brought before it by the institution of the suit.

A par 5y transferred to the snie of the pla,mtlﬂ:' from the s1de of the defendant ‘

i$not & new plamt]ﬁ to whom the provisions of sectlon 22 of the leltatmnf

Act (XV of 1877) apply.- - : -
ayendrabalw Debya v. Tampada Aclzmyee(l), concutred ins ‘ B

Plaint and deciee of the lower appellate Court amended by enteung defendants

.4 and 5 as co-plamtxjfs

SECOND appeal from the | dGCISIOIl of V V Phadke, Flrst ’7
Class. ‘Subordinate Judge 'of Belgaum, with appellate powers,

: amendmg the decree of H. V Chmmulgund Subordma.te Judge.

of Chlkodl o o
The facts were a8 follows —

The lands in dispute were atta.ched to a Deshpande vatan

_whxch belonged to one Raghupat who died. leaving him. surviving

two sons, Venkatrao and Dashrath, of whom Venkatrao was the

~elder. - In the year 1872 Venkatrao leased the lands perpetually

‘to one Annarao Herlekar, father of defendants 2 and 8. The

lease: was attested by Dashrath. . Annarao - in- the yearl881 .
- mortgaged his nght as Iessee of the Iands to ‘one Krlshnarao, .

" o oy 35 Cal. 1065
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,‘ B&lajl, defendant 1. Da.shrath died in the year 1876 lea.vmo' hun .

. surviving fwo sons Abaji and Namyan, defendants 4 and 5, Ven-

Vishnu and a grandson Damodar Sitaram as his heirs ‘and-legal -
' representatives. In the year 1905, that is, within twelve years

from the date of Venkatrao’s death, his three: representatives
~ brought the present suit to recover possession of the lands against
Krishnarao Balaji, the mortgagee of the lessee Annarao, .defend- -
ant -1, and he hzwmg died his' sons and heirs Narsinh, Pampa;
alias Shrmlwas ‘and Sudam alfas Raghunath were brought on.
. the record as defendants 1a, 15 and le, respectively, against the '

- heirs of the lessee, defendants 2 and 3, and against their cousins,

$he sons of Dashrath, defendants 4 and 5. The plaintiffs alleged ‘.

~ that as they were ‘the representatives of the elder branch of the

vatandar family the . entire lands belonged to them by right of

. ;eldershlp and that their fathér Venkatrao had no right under
the Vatan Act to alienate to stranvers beyond his life-time, * .-

Defendanb 1 contended that the lands were, not kept with the
' pla.mtlﬁ's in right of eldership and plamtlffs were not the repre-
- sentatives of the elder branch, that Annarao - having rendered

valuable service to the plaintiffs’ family, the lands were given to-
him in gift in lien of remuneration long before the lease of 1872, )
_that such a gift could not be retracted and was out of the -

pale of the Vatan Act, that the claim was time-barred, that
‘though defendants 4and 5 were members of the undivided family

represented by them and the plaintiffs, they were joined as co-
" defendants notwithstanding the fact thab their claim also was -
time-barrred and that even if the plaintiffs succeeded in establish- .
- ing their claim they -could ‘not. recover. possession without

‘redeeming the defendants’ mortgage on payment of Rs. 1,000,

. Defendants 2 and 3 answered that the claim was time-barred,
_ that the Vatan Act was not applicable to the lands in suit and -
~ that. they ha.d no 1nterest m the lands and wete unnecessarx]y

-sued.

Jomed as. plamtlﬁ if necessary. -
Defendant 5 was absent, .

Defendant 4 admltted the clalm and stated that he mlght be'v

93,

1909, *

. " NaRSINE )
“katrao died in the year 1893 leaving behind two sons'Vaman’ and,_ .

Ui
VAMAN
VENEATRAQ..
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L1909, 3The Subordmate Judge found that the: plaxntlﬁ‘s wWere not
.+ NABRINE entltled to the entire lands by right of eldershlp but were enti: '
L oy ted to & moiety, that the lands in'suit. were vatan : governed. by :
 Veszarzao. - the Vatan -Act, that the perpetual lease passed by Venkat- -
' rao to Annarao was nob binding on the' plaintiffs, 'that’ defend--
"ant’' 1 failed to show that because the claim was ’tlme-barred )
: __against tho shares of defendants 4-and 3, the plamtlﬁs “claim’
Was also time-barred and that the plaintiffs were - entitled to.
recover by ‘partition a moiety of each of the lands in suit and to-
- get. subsequent mesne profits. He, therefore, passed -a decree
-directing the-plaintiffs to recover by pattition a moiety of each”
~ of the lands from defendants la, 17 and 1¢; heirs of defendanb"] .

" On appeal by the plmnhﬁ's, defendants 4 and.5 joined them in -
- the appeal contending that the first Court was wrong in suppos-j.
ing thab their claim was time-barred and it shonld have awarded
to them the other moiety of the lands which it refused to 1estorefj
_ to the plaintiffs. The appellate Court found that the m01eby of"
“the lands which was not awarded to the plaintiffs.could be decreed
~ to the appellants, defendants 4 and 5. It therefore amended the
decree of the first Courb and . directed that .the plaintiffs should
 recover from defendants 1a, 15 and 1c, heis of defendant 1,:half;
of the lands in dispute with mesne profits from date of suit and’
that defendants 4 and 5 should similarly recover the other half..
With respect to the claim of defendants.4 and-b the Court made-
» the following remarks i— " . _ o SRR ST

The lower Court assumes that the elaim of defendants- 4 and 54 t:me-‘f»
barred, and it is wrged in appeal that the claim is ‘barred. as it was not bro\pght‘f
within'12 years of .the -death of the father of defendants 4 fand 5. “This ¢
view is_erroncous, ~Plaintiffs and defendants 4 and-5 were undivided until
recently and their parents were undivided. That having heen so, defend- '

- ants 4 and 5 could not until partition, say that certain lands belonged to .
- themiselves exclusively. The father of plaintiffs was the head of the undivided
fam:ly'and alienations made by him-were to be respected till his death or till- -

- separation of defendants 4 and 5. The. suit was brought within' time from.
the death of the father (plaintiff’s) and hence it is in time.” Defendants 4

~-and b have been parties all along, sothat it iz not a case of adding parties. Eor ‘
these reasons I hold that the claim of defendants 4 and 6 i in time,

] Defendants la, 15 and le, sons and helrs of defenda.nb 1, pre-
ferred a second appeal . o .
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~~~~~~ C’. A Rele for the appellants (defendants la, 16 and. lc) :~The

permanent lease, Exh1b1t 43, passed by Venkatrao i in 1872 recites
*that the lands were held by the lessee from- generatlon to genera~
tmn. -So.it wasa formal recognition of a perpetual tenancy which ..
~had been i in existence.prior to Regulation X'VI of 1827, , Therefore
-under sectlon 83 of the Land: Revenue Code, we are entltled to
remam in possessmn as the ass1gnees of the permanent tenant. :

:"The Judge in.appeal mads out a new case for the respondents,.'

?defendants 4 and 5. They claimed' the moiety for the first time

-in -appeal, Theu‘ claim was inconsistent with thejr pleadmg and.’

?"should not have been allowed : Mylapore Iyasawmy v. Yeo Kay(l)
 Eshenchunder Smgla v. Shamackurn: Bhutto®,

16 ‘was wrong: to treat the suit as one for partltlon. It w was'a
suit in ejectment. - Defendants 4 and - 5 did not claim any share,

‘On the contrary they admitted the plaintiff’s claim .to the entire -
lands and stated that they Liad no share in them. In his deposition

defendant 4 admitted that he had no desire to be made & plaintiff
‘and that he had no right to the lands. Therefore defendants 4
and 5 were not in’ " the posutlon of plamtlffs ;Skwmurtappa v.
" Vzmppa("’) .Z}alcshman v. Namyan @, - T

- Dashrath, the father of defendants 4 and 5, had attested the‘
'petmanent lease and it also appeals that he had knowledde of its
_contents.- ‘Therefore time ‘began to run agamst them in 1876

‘when Dashrath died and their claim’ for & moiety is, therefore,
‘time-barred.” . Even assuming that time did not run against them

till Venkatrao's death in 1893, their claim for a moiety, which

-claim they made‘for the first time id appeal was clearly time-
_'barred a8 it was made more_than’ twelve years after Venkatrao s
'(death ‘Section 28.of the L1m1tat10n Act, therefore, applies. L

' No application was made to the Court for makmg defendante 45 '

-and 5 co-plamtlﬁ's and mo amendment of the record was made. .
. 8.8 Patl:ar for the respondents (plamtlﬁ's 1—3 and defend-

: ante 2—5) :—The question as to when the tenancy commenced is .
‘a question of fact and the, finding - recorded by the lower Court

on- that pomt against the appellants is bmdmg in second appeal

Car (1887) 14 Cal. 8015, ‘ . e (1899) 24 Bom. 198,
() (1866) 11 Moo. I A. 7 I _(4_) (1899) 24 Bom. 182, ;-
. 31522.-4, '

1009, "

NAnsmn f

VAMAN ;
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| 1009, ‘ Defendants 4 and ) thG been partles from the commencement
“‘j;'_mns:'im of the suit and the Court in appeal was right in. treating them as’
YN co-plamtlﬁ's ‘and in awarding them a ‘moiety:.  Under section 82,

- VENRATRAG. ¢ paragraph 2, of the old Civil Procedure Code (Act XIV of 1882)
- the Court was empowered to make them co-plaintiffs.+ - Section 22

~of the lextatlon Act doesnot apply to such a-case : Nagendmbala

Debya Vo Tarapada Achargee®. S R

. Limitation - did not run. egannst defendants 4 and 5 from the
tlme of Dashrath’s death;  The lease passed by Venkatrao Wlth
~respect to the vatan property was- good during his hfe-tlme 4

< Appaji Bapzm v. K. eskav Shamrav®. - Sections 28 of the lelta.tlon
"Act does not apply as defendants 4 and 5 were part1es to the sult
: fxom the commencement and were in the position of p]axntlﬁ‘s

: - The record can-be amended here and defendants 4 and 5. can be'
made plamtlff's sectxons 99 and 151 of the new Clv11 Procedure
_ Code (Act V- of 1008). Ciined

C 4. Relein reply ——The ruhnO‘ in Nagendméala .Z)ebya V.
' Tmapada@ is” distinguishable, - There the’ plamtlﬂ‘ had claimed
-*‘only his share’ and had made his co-sharer a defendant because N
he had refused to join as pl‘amtlﬁ" The demsxon 1n Kmlma v.
Melcamperuma(4) applies. -. .~ LT
' 8corr, C. J.i—The plaintiffs who are the sons of one Venkatrao.‘f
sued the ﬁrst three- defendants for possession of certain’ vatan-
\‘]and which. they alleged had been leased by their father -
" Venkatrao by a lease dated 1872 ‘which was operetlve only .
for the period” of his life.” The plamtlﬁs were; at the date
“of “the sult, JOlnt with  their, cousins' the sons of Dashrath, -
. “Venkatrao’s” brother, who ~with' Venkatrao -had been a° Jomt
vutandar of the Deshpande Vatan to Wh1ch ‘the propexty in sult '
Was attached.’ » .

Thd first three defendants contended that the lease of 1872
"Twas merely a formal recoo"nltlon of a perpetual tenanty ‘which
* had been in existence prior to the date of the Vatan : Regulatlon
’ "f 1827 and that therefore they were entltled to remam in

possessmn as permanent tenants. = - ST T
© O (1908) 85 Cal. 1065, . ¢ @ (1903)‘3., cai '1065‘ v
© (2) (1890) 15 Bom, 13, . - 4 (1886) 10 Ma d, 44,. By
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Th1s ardument rested on an alletratlon of fact whlch was held ‘_
: by the lower appellate Court to be ot ‘proved. ' This is sufficient ..

~in specml eppeal to dlspose of the argument

: mmety only of the property in suit, on the’ footmg that that

-was “all “they Were entltled to ‘a8 representmg the branch of

Venkatrao

An appeal Was preferred adalnst that dec1s1on in Whlch the
.{4th and 5th defendants, sons of Dashrath, joined with the

.plamtlﬂ’s in urging that the decree should have been - passedb'
-"aoralnst the first three defendants for the Whole of the property ‘
~in suit.  The fourth ground of appeal was that the lower Court

;should ha.ve awarded to defendants 4 and 5 the half of the
lands - that it . refused. to ,restore to thé . plaintiffs. This
" contention was successful in appea] The lower appellate Court
“in dehvermg Jjudgment said:- ¢ the lower Court assumes that
the- clann of defendants ;‘a and’ .5 is- time-barred, and it is
' ur(red in appeal that the claim is barred as it was not brought
within twelve years of the death of the father of defendants 4
‘and 5. " This. view - is - erroneous, plaintiffs and - defendants 4
'-and 5. Were “undivided until recently and. their. ‘parents were
undxuded that havmcr been 80, defendants 4 and 5 could

bot, until effecting a partition, say that certain lands belonged to-

'themselves exclusively. -The father of plaintiffs Was the. hea.d

_of the undivided family and alienations made. by him- were to :
"be respected” till his death or till separation of defendants 4 and 5,

The  suit was’ brouoht within’ ‘time from the death of the
plaintiffs’ father and henceit is in time. Defendants 4 and &
have been parties all along, so that it i is not a - case. of addmg
partles For these reasons the decree of the lower Court was
amended by & direction - that Jhe defendants 4. and 5 should
recover the1r mo1ety of the property from the defendu,nts
' 1 to 3. ‘ : -

B . "'We W111 now dlscnss the pomts of law Whlch have been urged ’
“In’ the orlglnal Court the: plaintiffs, . obtained ‘a deeree for. &

B () has been argued on behalf of the defendants 1. to 3 ’
that this suit is altogether barred ‘because time 1a’n swamst ‘the
‘ pla,mtlffs and the 4th and 5th defendants from the da,te of

97
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however, is not the laW because the property in :suit 1s vatan':

'-s:property which was ‘the “subject of the Gordon. Settlement of -
1864, and it has been laid down by this Court in the case .of -
- Appaji Bapuji v. Kes/mv Stamrav® that  the Gordon Settle-‘”‘_

ment of 1864. was nob intended by. either party to those settle-".
ments to convert the vatan lands into the private . property of

'v,the vatandar wilh the necessary incident of alienability, -but. to

leave them attached to the heredltury offices which, a.lthough
freed from the performance of services, remamed intact, as.
shown by the deﬁmtlon of ¢ hereditary office’ in the declaratory'

L Act L of. 1874 2 The fact that vatan land is attached.to i;he;E
: oﬂice, deprwes it of some of the 1ncldents Whlch would attach‘

to" it 'if it were ordinary land in the possessmn of a. Hindu

f'famﬂy Thus it results from its attachment to the oﬂice,f}

according to the decisions of this Court which are recogmsed in

. section 5 of "the Vatan Act" that the vatandar- is entitled’ to
alienate the land for the term of his natural life and his chlldren;
_ although not separate in mterest from him have no- rlghﬁ to“
-~ object to such alienation until after his death. " . - ¢ .

In the present case the Iease was eﬁected w1th the consent‘ ofe

' .Dashrath indicated by his signature as an attesting: Wltness, and
_time would not run against the sons either of.Venkatrao. or of
- “Dashrath until the expiry of the lives of those'two persons,

“Pherefore time for the purposes of this suit. will run from the

date of the death of Venkatrao, the survivor of the two vatan-
‘dars, . That took place on the 26th of April 1893, and the suib

‘was filed within the period of 12 years, time being allowed for
_the explry -of the summer vacation of ‘the Court whxch was 1n(

prowress on the 25th Apr11 1905, g e
- Then 1t is said that at least. the 4th and 5th defendants are

' ~nob entitled to any relief in'this guit.- They ha.ve not joined | the..
plaintiffs in suing for possessmn of the property.. They . have'
~ in fact ‘put forward a case that the persons entitled .to the
~ property are the p]a.mtlﬂ's and not themselves. - They were not -
~“entitled in appeal to come forward w1th a, dlﬂ'erent case and to .

- \(1) (1890) 15 Bom, 13._ :
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_";ask f01 a m01ety of the pr0perty, that they had ot asked for i m

;‘Lthe first: instance.

N ow' "the cage for the “4th and Bth defendants in the' ﬁrst‘f‘
ffCourt was that there had been a partltlon between’ them and the.
»"',plamtlffs and that at that partition the plaintiffs on’ the grounid -
'of the eldershlp of their father Venka.trao had been awarded the _

“,_vwhole of thls vatan property

" The- ﬁrst Court held that. the documents relatmg _{to thls
~’"pa.rt1t10n not bemg forthcoming ‘this allegatmn of the ass1gnment» '

"“to the plaintiffs by way of eldership was not -substantiated, and

’iacnordlngly, a.llowed to the pla.mtlﬁ's only a mo1ety of the

f'f;property o \ G

We do not thmk that the Judcre of the appellate Court was

“in. error in allowma the 4th and 5th defendants, ai;‘ter the
*“failure. of ‘proof of: ~their case w1th regard to partition, to fall

- back upon the necessary alternative that_there having been no-

‘;partltlon they were entitled to a moiety in rxght of their father

: iDashra,th and the only questlon ‘which could arise, if that. point -

- of procedure were decided in their favour, would be Whether
{“thelr cla1m was. barred by the law of hmltatlon . .-' :

. We have already held that tlme only began to ron. from the
-death of Venkatrao in 1893, and there.can be no question'that
.. the 4th and 5th defendants were upon ‘the. record of  this suit

" as defendants at the date of its institution.” Is there then any-

_:",thlng in- the law of limitation whmh preventq “them . from

" obtaining - rehef in 1espect of theu' share of- the- property?»
Section 28 of the India Limitation Act provxdes that “at the .

‘determination of the period hereby limited to .any - person for
~ instituting a suit for possession of any property, his right to
_such property, shall be extmgulshed ? It is necessary in order
to glve effect to. this sectlon to supply certain 1mp11ed conditions ;

~ for mstance, it would be a condition that the ‘section Would,

operate if the person did not bring & suit within the period
’ "prescnbed ‘But would his right be extinguished if he were &
- party ‘to a suit instituted by another within the prescribed

~ -period in “which his’ right to the property could be effectually
‘ determmed ? The sectmn doesmot say 80, and we do. not thmk,

o

1909,
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tha.t we ought to construe 1t ag Jmplymg that this’ Would be the.:_

- case.  Here the defendants were parties to the suit 1nst1tuted'_;
- within twelve years in- which then: rights to a- share in this vatan-

property could be effectually. _determmed as against the defend.’

ants 1 to 8, and the -Court must deal with the. matter: m’{_
- controversy so far as regards the rlghts and interests of the.

parties actually brought before it by the 1nst1tut10n of the - sult ,

' .see section 31 of the Civil Procedure . Code of 1889 and Order I,

Rule 9 of the Code of 1908. - There can be no doubt tnat if

‘the defendants had been plaintiffs in the first instance no such
_argument as. we have ‘been_ d1scussmg could have.been: put'f
- forward. But it appears from the judgment of the learned
. Judge of the ‘appellate Court that he, for the purposes of the
. suib, tieated them - as- co-plamtlffs although he did not amen(l
* the record by placmg them among the plamtlﬁ's and strlkmg_
them out from among the defendants '

B has been held in Calcutta in the case of Nayendmbala J)ebya v )

' Tampada Ackarjoe®, that a party transferred to the side of the -
' plaintiff from the side of the defendant is'not ‘& new plamtlff to .

whom the ‘provisions of aectmn 22 of the Limitation Act apply '

: In that conclusion we concur.: ‘We think that we should exerczse
. our powers of amendment by putting the plaint in the shape in.

which the learned Judge of the lower appellate Court 'mtended\
1t to be at the time he delivered his judgment .: = ’

"~ 'We direct that the 4th and 5th defendants be” entered in the -.
plamt and the decree in the lower appellate Court as™ eo-

_ plaintiffs 1n<tead of defendants, this being consented to by their
g pleader ‘In other respects we “affirm the decree -of the Iower,
) /Court and dlsm1ss th1s appeal w1th costs.~ _r v o

Deeree amendecl and (ljﬁ? med
T G B Re o= =
0 008 35 onl 085,
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