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Much relmnce has been placed by the defendant’s Counsel

'upon the case of Yool v. Ewing®). That, however, wasa. case in’

which no questmn arose as to the right of inheritance t6 an_
1mpart1ble and inalienable estate and the words of the Rules and

*Orders relied upon by the Master of the Rolls as indicating that

no suit for a’ declaration of bastatdy could be maintained; are
not identical with the terms of section 42 of the Specific Relief.

“Act.

- We affirm the decree of the lower Court and d1smlss the-.:
appeal with costs. -

We order the appellanb to pay the Court fees whmh would’
,have been- paxd by hlm if he had not been permxtted to appeal :

as. a,pauper.v e -
- Decree aﬁﬂned
’ v 3 Gu Bo 'R-,

@) (1904) Ir. Rep. 1 Ch, 434,

APPELLATE CIVIL.

i »B\‘e_fbie’Mr._ Justice.C’_]mﬂdavafkar and Mr. Justice Heaton,. .

" NANABHAT. BAJIBHAI PATEL (omictvar DEFENDANT), APPELLANT,
" g THE COLLECTOR OF KAIRA AND oTHER LEGAL REPRESENTATIVES.

or INAMDAR. PANDURANG' SADASHIV (omGwAL Pmmm),

' REBPONDEI\T. 4 -

* Bombay Land Revenue C’ode (Bomba Y. Act Vof1870), sectwns 3 (11) and 21 71"-— '

" Survey setilement introduced into Tnam village—Inamdar's name entered as -
Khatedar—Permanent tenant of the Inamdar bejbre tke seltlement——Inam~ '
dar s wght to enhanca rent, : . '

Sec{non 917 of the Bombay Tand Revenue Code (Bombay Acb V of 187 0) is
not 1estrmted in its apphcatlon to registered - ocoupants only : it invests' * the -

y hold_erq of all lands” in alienated villagés with tHe same rights and i jmposes

i * Second Appeal No. 186 of ]90o
+ The sectmm un as follows e - . L
Section 3 (11)~=* holder ¥ or ¢ landholder » sngniﬁes the pet-son in whom a. mghs tof'

hold land is vested, whether solely on his own account, or wholly or partly i trust '
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upon them the same responmbxhtxes in 1espect of the lands in. then' oecupatlon _

that occupants in ynalienated v111ages have. .

. The term “holder” as defined in clause 11, sectlon 3 ‘of the Land Revenue
Code, is. wide enough to include even a tenanb who has entered into possesslon
under an occupant

SECOND appeal from the decision of -L. P. Parekh, “Judge of h

the Court of Small Causes at Ahmedabad Wlth appellate powers,

reversing the decree passed by M. N. Choksl, Subordmate Judge

- at Nadiad. , : o
"Suit by an ]’namda,r to recover enhanced rent from h1s tenant,
*The plalntxﬁ‘ Pandurang Sadashlvmo as Inamdar of the village

" of Manjipura -in the Nadiad Taluka, was the grantee of the
.Rﬂoyal share-of revenue, At his request Government introduced -

~survey settlement into the village, at which the plaintiff’s name

was entered as Khatedar or registered occupant of the lands in

the village, inclusive of the land in dispute.

‘ The defendant was the permanent tenant of the lands in V
dlspute and was in possession long before the survey settlement

" was introduced. He used to pay Rs. 45-13- -1 every year to the
plamtxﬁ as rent. . .

The plaintiff then enhanced the rent to. Rs. 80; “but the
- defendant declined to pay und contended that all he was liable’

“to pay was tho ‘survey assessment under sectlon 217 of the .

Bombay Land Revenue Code, 1879.

The plaintiff filed & suit to recover the enha.nced assessment ,
from the defendant. " The Court- of first mstance held that the
plaintiff was not enhtled to enhance the rent *and dxsmlssed the .

suit, - S c L e

f.,r another pegfn, or for & class of persons, or for the pnblxc ; it mcludes a mortgagec.

Vested with a right to possession. ) . . L

217—When a survey settlement has’ ‘been mtroduced, under the provmons of the -

last section or of any liw for the time being in force, mto an alienated v:llage, the
Tolders of all lands to which such settlement extends shall hdve the same rights and
be affected by the same responsibilties in respect of the lands in their occupation as

occupants in unalienated villages have or are aﬂ.’ected by, under the provisions of -
~this Act; and all the provisions of this- Act. relatmg to oecupants and registeted -

occupants shall be applicable, so far as way be, to them, .
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: Russell and Aston, JJ., when their - Lordships. dehvered theii
5 followmnr mterlocutory Judgment on the 8th November 190 s

'THE INDIAN.LAW REPORTS. [VOL. XXXIV,.

On appeal the lower Appellate Court held : that the' plamtlﬁ'
was entitled to enhance the rent to a reasonable extent.: T4
therefore, in.recognition of plaintiff’s right to enhance the rent

' allowed an-enhancement of 10 .annas and 11 pies. -
COLLECTOR *.

. The defendant appealed to_the High Court. The lnamdar-f

plalntlﬂ' ha.vmg dled was represented by the Collector.of: Kairas:

The appeal came- up for hearing ‘before a Bench composed of;f

RUSSELL J. —Thls is a suit by an Inamdar c]axmmw the nghbf

: _.'to enhance the rent of the defendant, who has been held to-be'a’
. permanent tenant.. A similar point was lately discussed by thls
" High Court in the case- of Rajya V. Balkrishna Gangadhar®.:
~The Judgment in that case lays down what are the essentlali_
jssues to®be decided in- a case of this nature. Inasmuch as:
" findings on these issues. have not been recorded by the lea.rned

Jud ge, iti is 1mposs1ble for thls Court to pass any decree m t,hxs case.‘?_

We accordmgly remand this case -to the lower Appellateé

’ ‘Court for findings on the followmg issues i— -

(1) Was the Inam grant of the soil or of the Royal share of
the revenue ? .- A

(2) ‘Was the defendant or any predecessor in tltIe of h1s, 1nj»

" possession of the lands insuit at or before the dateé of the grant,
- in Inam under which the plaintiff clalms ?

(3) It 50, was he in possession ab that time as tenant. of the
person to whom the Inam grant was made, and ha,d ‘he Mxmsr

- r1ghts?

(4) Ts it rent or assessment that is payable 1
(5) Has the plamtlff the right by vn'tue of usage- QT otherWJSe _

; to enhance as agalnst the defendant ?

:(B)"If there is & right to enhance, then bo what extent can thev

. enhancement be made having. regard- (a) to the usage of the
o locahty in respect of land of the same adescrlptlon and tenure and'
(b) what is falr and equltable?

L (1) (1905) 29 Boin, e ,
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£ In add1t1on we Would add-a further issue, iz,

(7) Inasmuch as the learned J udge has found that the survey' -""BAJIBHAI .
/settlement has been introduced’into this vxllage, what effect, if

any, will that have having regard to section 217, Land Revenue f’fgonwmn

" - OFKAIRAs

Code, upon the plaintiff’s alleged right to enhance the defendant’
'rent or assessment ?”

Frosh ev1dence to be adduced if necessary.

v_medmgs to be returned in two months

“The ﬁndmgs recorded on the issies were as follows —

. (1) That the snam Wa.s the grent of the Royal share of 1 revenue,
(2) In the negative.

"(8)- Not neceseary to decide. -

~_ (4) It is ‘the rent that is payable.

(6) The plamtlff as owner has a rwht to enhance the rent as -

agamst*the defendant,
(6) That the rent can be énhanced to Rs. 46-8-0 only.

(7) That the introduction of survey settlement in the v1lla0'e ‘

Wlll have no eﬁ'ect on the rlght to enhance the defendant’s rent,

: The appeal eame up for dlsposel before Ohandavarker and
Heaton, Jd.

LI A S/mia for the appellant t—

“The defendant as permanent’ tenent is a holder - of the land-

in dispute (see section 3, clause 11 of the Bombay .Land Revenue
Code, 1879) ; and as such he is liable to' pay only. Government
‘assessment under section 217. of the Code. The mere fact that

- the Inamdar is the registered occupant’ makes no difference. .

. The defendant is the holder and as such he is. entitled to the
beneﬁt of gection 217. ‘See also Surshangji v. Naran“) '

G ‘8. Rao Government Pleader, for the 1espondent fo— -

The apphcabﬂlty of section 217 is governed by the- expression.

N so far as may be.” thch it contains,” The Inamdar is the

reglstered occupant and asosuch he 1s the “holder » w1th1n the

. (1900) 2 Bom. L. R, 885,
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meanmﬂ of the sectxon. HIS tena.nt—permanent or otherw1se—-1w‘

" not a holder.. If it were not so, the result would be that - a

. - registered occupant cannot let out his land on’ any term he hkes,.
< Pmg ’

which is not the case evep in a, Khalsa village,
L. A Shah, in reply

CHANDAVARKAR J. —The respondent is Inamdar of the

_{v1llaoe in which the land’in dispute is situate -and. brought the
‘suit. out of which this .appeal. arises tQ recover enhanced rent.

The appellant- contested. the claim on several grounds, one. of

* which, material for the purposes of this- appeal-and decisiye of

the case, was that he was entitled to the benefit of section 217 of

. the Land Revenue Code and liable to pay only the Government

rate of assessment levied on the land. The lower Appellate

'Courtg has dxsallowed that defence on the ground that the
“appellant is not a registered occupant of the land. But section 217
- does not restrict its application to registered occupants only.

It may be and indeed the lower Court finds that the appella.nt

“holds the la.nd a8 & mere tenant under the Inamdar and that the‘.
. latter has also acquired the right of occupancy. But section 217
) mvests “the holders of all lands ” in alienated villages with the

same rlghts and imposes upon them the ‘same respons1b1ht1es

in'respect of the lands in their. occupation that occupants in
~unalienated villages-have, “ Holder,” as defined in clause 11 of
- section 3 of the Code, is wide enough to include even a tenant.
- who has entered into possession under an occupant

It was urged for the respondent that by the concludmg part
of section 217 the leg1sla,ture mtended it to apply “so far as

. may be.” But those words are used of the later part of the
~ section only and do not, when gra.mma.tlcally read operate to
limit the plam language of the first part. . R

‘The decree musb be reversed and the plamﬁﬁ' must be glven a

Vdeclaratmn that he is entitled to recover from the defendant
_ only the amount of assessment levied under the Land Revenue
i Code - As the defendant admits the amount claimed, the claim
.as to that is also awarded, but ‘thig® award shall be: without'

pre3ud1ce to the right declared by this- decree. The respondent

. must pay the appellan’s costs throughout,
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HEATON, J -—It 1s now estabhshﬂd beyond contloversy that ¢ sto

the plaintiff is grantee only of the Royal share. of the revenue;
that the defendant is a permanent tenant under the plaintiff and

that when the survey settlement was introduced into this

village the Inamdar’s name was entered as Khatedar or reglstered
'eccupant of the lands in suit. At that time however, as for long

before and since, the actual occupant was the defendant or his

predecessor in title, who held as a perinanent tenant. That
being so, how does section- 217 of the Bombay Land Revenue'
Code operate in thié case? In virtue of being a permanent

tenant, the-actual occupant at the date of the settlement was one -

#in whom'a right to hold land is vested.””” Therefore he was a
“holder ” -within the meaning of that term as'used in the Land
Revenue Code.” Consequently he “shall have the same rights

and be affected by the same responsibilities in respect of the.

lands i in his occupation as the occupants in unalienated villages,”
Therefore the defendant during the continuance of the settle-
ment is only under an obhgatlon to pay the survey assessment
and- no mote, . : .

- The fact that at the time of the settlernent the Inamdars name
was entered as Khatedar does not seem to me to affect the ques-
~tion, The righit to cultivate the land vested in the tenant and
that right carried with it a right to hold during the continuance

of the settlement at no higher rent than the survey assessment,
“dis soon as by the ’Wlll of the Inamdar the settlement was intro-

‘duced. : S o
That is suﬁicient in my opinion for the decision in the case
and therefore it is unnecessary to express any opinion on the

.other interesting point in the case : viz. whether after the carlier A

litigation evidenced by exhibits 61 and 62 it was open. to the:
Courts to find on" the evidence that the defendant or his

predecessor in title was not in possession of the lands in suit, at,
or before the date of the grant in inam.-
" Therefore I agree wéth the order- proposed by my learned
colleague, A
Decree reversed.
R R
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