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qu’ore Mr Justice Ohandau&rkar and M. Justwe Heaton.

. . "

1910. - YELLAPPA BIN BAMAPPA KURI (OBIGINAL DEFENDANT No. 2),
“June23. = AverLusNs, v. MARLINGAPPA sy CHAVADAPPA an axomszs
s (ORIGINAL PLAINTIFFS), RESPONDENTS*

Shetsanadi T lands—Rules framed under Act XI of 1852 (Bombay)"'
. Government contmum_q the shetsanadi lands to the family of the slzetsanadz
who is discharged by Government without amy fault on his Apart-Oon-v

. . " tinuanee on condikion of paying full survey assessment om the landa-—v
Subsequent resumptwn of the lands by Government

‘On the death in 1865 of the then shetsanadi, one B, Govemment appomted

one Y as the new shetsanadi ; but under the rules framed under Bombay Act

. XI of 1852, Government continued the shetsanadi lands to the family of B

" ‘on condition of .their paying full- survey assessment on the lands, -The

remuneration of Y was made payable out of the extra assessment recovered in

1908, Government resumed the lands and handed them over to Y for hls
. services,

:Held, that both the order.passed in 1865 and the action taken under the rule
framed under Bombay Aot X1 of 1853 had in law the effect of converting the
land from a shetsanadi vatan into a rayatwars holding and investing the holder

- of the land with the rights of an ordinary oceupant, entitled to it, so long as he
. paid the survey assessment.

* First Appeal No, 1 of 1008, '

+ The shetsanadi is one holding a sansd or grant of ]ands for military service, .
apphed especially to & local militia acting also as police and garnsons of forts; also
an a§s1gnment or grant of revenue of land for certain services; the ‘assignment, as
well as the office, may he hereditary.— Wilson's Glossary qung?o-Ifzdian Lerms. . -

11, The Honourable the Governor in Council affirms the principle that the lands
of a shetsanadi are liable to be resumed and given to another if the holder mis-
’ conducts himselfs Inreserving thisright, however, the Governor in Council rules that
it shall be exercised only in cases of extreme misconduct. ' :
8. In ordinary cases of misconduct the dismissed shefsanadi will be allowed to
remain in possession of the Tand, but the lands will be subjected to full asmessment

_ and to a further payment, if necessary, to make up the remuneration of the person
employed to perform service,

8. Whenever a skefsanads is discharged w:thoul; fault because the service is no

longer required, the land will remain in his possession subject to the survey assessment
and no fnrther demand can be made. '
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Held, also, that the proceedings of 1905 wete on' the SupPOSItlon that what

" ‘was done in 1865 on B's death had the effeot of contmmng the lands in. dlspute
‘as one reserved for shefsanadi service ;. but that was not its. effect, and the

. pzoceedmgq in question were wléra vires.

. APPEAL from the decision. of T. D. Fry, Dlstnct Judge of ‘

; Dharwar

" One Bashya was the registered shefsanadi and as such- certam

‘lands were continued to him by Government free from assess-
_ment as remuneration for his services. : Sy

On his death in 1865, Government appomted one Yellappa as

" the new shelsanadi; but under the rules framed under Bombay .

- Act XI of 1852, Government continued the lands to the. family

+

of Bashya _on- condition of paying to Government full survey -

assessment on the lands. The remuneration of the new sket-

- danadi, Yellappa, was arranged to be pazd out of the extra-
- assessment thus levied. :

* Yellava, the mother and heir of Bashya, was in enJoyment of

the lands., She sold them to the plaintiffs in 1876.

In 1883, on the application of Ye]lnppa, Government started

an enquiry into the question whether they could resume the

lands and place them in Yellappa’s possession. It was decided

that they could not. In 1905, Government again started a
similar enquiry, 1esumed the hmds and placed them in Yellappu. ]
possession.

The plaintiff filed this suit against the Secretary of. State for -
India in Council (defendant No. 1) and Yellappa (defendant'

" No. 2), to obtam a declaration of title and to recover possessxon

of the lands

* The defendants contended inter alia that the orders complamed
of by the plaintiffs were legally passed under the rules framed_
under Bombay ‘Act XI of 1852.

The District Judge decreed the plmntlffs ‘.clmm holdlng that

- they were not liable to eviction under the rules, The grounds

of his judgment were expressed as follows ;— s
The heirs of the deceased had to pay full assessmeént to Government atd had.

> no further obligation of any sort. It need hardly be added that they were in
no way concerned with the manner in which Government might deal '_\.vith the
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nssessmenh 1ev1ed They eeased to be shetsanadis and no longer en;\oyed the -
lm » exemptwn which had ‘been allowed them while they wero still sketsanadzs. ;
v - From. the date of the Collector’s order they . became ordmary ocoupants as
MARLING- 4deﬁued in sectmn 3 (16) of the Land Revenue Codé and it will hardly be.
r::fl.’m' . suggested thit, holdmg as they did in that capacity, their alienee would legauy -
be 'sub]ected to the treatment meted out to him in this case. ‘

 Clearly the Collector was followmg this Iast rule when he passed the order‘
whmhI have quoted.. As T read that rule ib.gave the shefsanadi an « oocup- )
a.ncy" on full assessment in lieu of his more favoured tenure. If the services™
oi Bashya had been dlspensed with during his lifetime, he would have- become .
“#n ordinary occupant with nothing whatever to distinguish him from the
ord,maxy rayat whose rights are hereditary and transferable. If on his death
the "Collector has taken away the land itself, he would have been treating the -
fam:ly with the severity allowed only in'case of extreme miscondust. ‘

- Whn it is remembered that these rules provided for the remuneration of‘

the person performing the service, it seems clear that Government did not and

: could not look for further liability in that land, They “resumed” the land
~in the sense in which that term is generally understood when applied to inam
land. In other words they make it khalsa and with this imposition of fu]l
agsossment the favoured. tenure of the shetsomadz became the « occupancy f
the ordmry cultivator. ‘ .

The Collector fo]lowmg ag in duty bound the directions of Government lev1ed.

* full assessment ontthe Iand of a shetsanadsi the eontinuance of whose office was
- Do Ionger necessary, and on eondition of payment of full assessment granted the
occupancy t0 the shetsanadi heirs, Thero the relations between Government
and the ocoupants ceased and'I can imagine no circumstances which could -

- legally justify the removal of these occupants or those claiming under them
-with aview to the transfer of then rights to the person holding the office of .

- - the shetsanadi. . ‘

- am not deahng here with wh’at'mighb be equitable. I lobk on the .matter

.. from the strictly legal point of view and my conclusion is that Government had-
no hetter right to vest tho plaintiff than they would have to eject the neigh- 2
bouring tenant on the ground that his land. ahould preferably be thh the
Kulkarni as part of his remuneration, -

I hold that no particle of liahility other than payment of a.ssessment adhered
to the land when it was continued to Bashya’s heirs (even if any liability ever
-existed) and that these heirs had as much right to alienate their holding as is
recognized in the case of all oceupants under the Land Revenue Code and
consider the case as I may I eannot perceive any alternative to thig ﬁndmo :

The defendant No. 2 appealed to the High Court.
K S. Rao, for the appellant. ~~
" D. 4. Khare, for the respondents.
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o CHANDAVARKAR, J. -Ib hag nob been contended before us, nor *
does it appear to have been contended in the: bourt below by .
either of the defendants, that the orders passed, and the actlon‘ P
taken by the Collector in consequence of those orders in 1865’,;
. were 1llegal One of the rules then in force and havmg the®:
force of law under Act XI of 1852 provided that in case of thet.
» drscha,rcre of & shetsanadi « without fault” but because his servxcei»‘
was no longer required, his skefsanadi la.nd should ‘be a lowed to
. remain in his possession, subject to.the survey assessment, and .

that no further demand could be made. And this is substantially
what the Collector did in respect of the land in dispute- on.the

death of Bashya in 1865. The siefsanadi service requlred of .
Bashya’s branch of the family was dispensed w1th -upon the °

ground that there was no necessity for it; full survey assessment

was imposed upon the land ; and Bashya s heir was allowed to -

remain in possession, subject to the survey assessment. After
that, no further demand could be made from the person let into

- possession on that condition, Both the order passed and the

action taken under the rule had in law the effect of converting
the land from a skefsanadi vafan into a rayatwari holding and
investing the holder of the land with the rights of an ordmary

occupant, entitled to it so long as he paid the survey assessment.: -

But it is urged for the appellant, who was the 2nd defendant .
-in‘the Court below, that in 1865 the Collector also entered the .
.land in the appellant’s name in the revenue. records as a sket-

sanadé holding and that he also ordered a portion of the amount
of the assessment payable by Bashya to be paid to the appellant
~ for his-services as a shefsanads. The appellant’s pleader has not

been able to show why the land was entered in his client’s. name
in the revenue records as a skefsanadi vatan contrary to the
implication - of the rule just mentioned, The action.taken under

- that rule conferred a certain right upon Bashya’s heir ; and the

[}

mere entry could not affect that right or preserve that as a vatan
which, in vittue of the action of the authorities under or on the
analogy of the rule, had ceased to partake of that character,
The land was not' made over to the appellant; nor were its
profits as such charged with the remuneration for his services

_as a skelsamadi, He had held the office of aﬁetaanarlz mdepend.
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ently of th1s land in Bashyas hfetlme, and on’ the latbers

“death all that - was done was that’ his remuneration for that‘

.. gervice was mcreased and the enhanced amount was made’

Marel 11s

payable, not frowm the land in dispute, but out of the assessment, -

- payable to Government by its occupant. That was an arrange~:

Py

ment between the appellant and Govornment, Wlnch could not"

" prejudice the rights of Bashya. s heir in the absence of any la.w :":

aﬁ'ectmg that right.

The proceedings adopted by the Collector in 1883 and in 1905
on which the appellant relies in support of his case, were on- the~
supposition that what was dope in 1865 on Bashya’s death had"

_ the effect of continuing the land in dispute as.one reserved for.

shetsanadi service. That was not its effect and the proceedings’
in question were, in our opinion, ulfra vires of the Collector..

‘This is the conclusion arrived at by the learned District J udge

" in his lucid Judgment ‘and-we entirely agree with him."

HIS decree under appeal musb be confirmed with costs.

Decrw cmﬁmed
R, R .-

,omemAL CIVIL.

- Before Mr. Justwe Maciead

JOHN GEORGE DOBSON PLAINTIFF, v. THE KRISHN
. MILLS, Lrp., DEFENDANTS*

- Letters Patent, clauses 12 and 14—-0ause of actzon arising partly within

jumsdzctwn—Fartber canse of action arising wholly oufside jurisdic-
. tion—dJoinder~Time of application. - -

. An apphcatlon under clause 14 of the Letters Patent to join a fmther cause

‘ -of action arising - wholly outside the jurisdiction, can be made in a case in

which leave to sue has to-be obtained under clause 12; ncr-is there anything in
clause 14 to show thut this application must be made before the plaint is

. filed. 'There is nothing to provent the plaintiff making tho application at any

time before the hearing, but it woul 1d certainly be advxsable f01 him to make .
it at the time tlm plamt is presented : ‘

# Orwmal Suit No; 64 of 1910
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