VOL. XXXIV: BOMBAY SHRIES.
APPELLATE CIVIL.

. Befors the Hon'ble M. Justi_cab’hmidavarkar, Actin:q Chief Justice, and
Mr, Justice Heaton,
‘BHAGH'UBHA MAVSANGJT (oB1eiNar - DEFENDANT), APFELTANT, v,
- .PATEL VELA DHANJ I AND ANOTHER- (omemn me'rmrs), Rz~
. srommms*
| Tankadrs (Gujardthy dct (Bom, Act VI of 1658), section 314—Talukdde's”
estate—Talukddri estate— Estate held by o Talukddr on any other tenure,

The expression T4lukd4r's estate means only the- estate held by a Talukdér
on T4lukd4ri tenure and not property held on -any. other. tenure which:is
dlstmgulshable from the former, »

- Khodabhai v. C’ﬁaganlal(l) followed

* SECOND appeal from the decision of N, R. Majmundar, First

_ Class Subordinate Judge of Ahmedabad with appellate powers;

reversing the decree of G, M, Pandit, Second - Class Subordinate
Judge of Dhanduka and’ Gogha., ‘

“The two lands’ in’ dlspute situate at the village of Bhadlyad

belonged to the ‘minor defendant’s deceased father Mavsangji

Samatsangji who had mortgaged them with possession to the

.plaintiffs’ deceased father under a registered deed, dated the 15th

May 1903, Subsequently Mavsangji died leaving him surviving: -

a son, the minor defendant. 'Mavsangji being a T4lukdér, the
Télukddri Settlement Officer, Gujaréth, became the guardian of*

= ¥ Sccond Appeal No, 245 0£1908. -
+ Section 31 of the Gujaré.th T4lukdérs’ Act (Bom. Act VIof 1888) is ag folluws to—
31, @) No incumbrance on.a Talukd4ir’s estate, or on any portion thereof, made by
the Talukdar after this Act comes into force, shall be valid as toany time beyond suchi
TAlukdédr’s natural life; unless such méumhr\.nce i3 made with the prevx‘ous written
consent of the Tailukdari Settlement Ofﬁcer, or of some other officer appointed by the'

Governor in Council in this behalf. ”

{2) No alicuation of a Tdlukaér's estate or of any portion thereof, or ofany share oF

interest therein, made after this Aet comes into force, shall be valid, unless suph
alienation is made by the previous sanction of the Governor in Council, which sane-
tion shall not be given except upon the condition that the entire responsivility for

the portion of the jama and of the village expenses and police £harges due in réspoct -

of the alienated ares, shall thenceforwsrd vest in’ the alicneo and nop in the
Talokddr. ' ' . ST o '
' ‘ (1) (1907) 9 Bom, L, R, 1722,
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the minor defendant: and took. charoe of hlS estate. Under the' :
order of the T4lukd4ri Ssttlement Officer, the Talati of -the
village in the year 1906 attached the produce and recovered the
income of the mortgaged fields which under the mortgage-deed

‘were in the possession of the mortgagee. - The mortgagees there-

upon -brought the present suit” against the minor defendant
represented by his guardian the ‘T4lukddri Settlement Officer for
an injunction against the defendant restraining him from taking
the produce of the mortgaged property and for the recovery- of
Rs. 67-13-0 illegally levied by the defendant from the plaintiffs
on account of the produce and income of the lands. '

The defendant did not admit the = mortgage-bond sued on

or payment of any consideration therefor, and contended that the
deceased Mavsangii was the Télukdér of Bhadiyad and other:

_ villages and that the plaintiffs’ mortgage transaction was invalid

as it was entered into without the sanction of the: Te’mlukdém ‘
Settlement Officer.- - o o ‘
The Subordinate Judge found that the mortgage suéd on,

. though proved, was void for want of sanction under the Taluk- -

ddrs’ Act. He, therefore, dismissed the suit..

On appeal by the plamtlﬁs the appellate Court found that the.
mor_tgage in suit was nobt ineffectual under section 31 of the
‘T4lukd4ri Settlement Act-(Bom, Act VI of 1888). It, therefore,
reversed the decree: and allowed the claim, The reasons were
as follows :— ‘ '

Tt is contended on behalf of the defendant that the fields mortgaged 'a-reva,‘
Tilukd4r's estate within the meaning of section 31 of the Talukddrs’ Act and
that the moitgage is not binding on the defendant as it was not effected with

the sanction required by that section. The mortgaged fields Survey Nos. 1082
and 1092 are situated in the village of Bhadiyad. This village is a Government

: aud not a T4lukdéri village (exhibit 81);and in the Revenue Records Buwrvey

No. 1082 has been deseribed as ¢ Politieal Tnain’ and Survey No. 1092 as Gov-
ernment land (see exhibit 29), I agree therefore with the lower Court that the
landsin question are not a ¢ Tdlukd4ri estate” That Comt however seems to

_have held that the words ‘ TdlukdAir's estate’. as used in section 31 of the

T4lukd4rs’ Act means every Sort of landed property belonging to a Talukdér ;
and for this position “reliance has been placed on Parshotam v. Bai .Pun]z, .
4 Bom. L. R. 817. This case, however, simply decided that the expressions a
T4lukddri estato and a TAlukd4r's estate are not synonymous, that the former

. expression means “ an estate of T4lukd4ri tenure ;" and thatan estate of that
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_ tenure, though held by a porson other than the Télukdar, is none the lesy a

Tdlukd4ri estate. *If doos not glve the meaning of the term ‘Té.lukdérs '

: estate’.. The meaning of that expression is given in. the ‘recent case:of
Khodabhai v. Chaganial., 9 Bom, L B. 1122 Xt lays down thatthd . express

_ slon ¢ Tilukd4r's estate ' must be intérpreted as meaning an estate ‘held by the .

T#lukd4r as a Tilukdsr”. Here oneof the moltﬂaﬂ'e fields has been held by the

‘dofendant as ‘an occupant and the other as an Inamdar.. They esnnot,
therefore, be called a Télukddr's estate ; and 0 no sanetmn was necessaly for
. their mortgage. S

The defendant preferred a second appeal
Jaya/uar with B. 7., Desas for the appellant (defendant)
* Sefalvad with L,'A. Shak for the respondents (plamtlﬁ's)

CHANDAVARKAR, Ag. C. J.:~The ‘question -of law in this
case is whether the expressions “ T4lukd4r’s estate ” and “ T4luk<
- déri estate’” occurring in section 81 of the Tdlukd4rs’ (Gujardth)
Act VI of 1888 include the estate held by a Télukdiir on any
obher tenure than Tdlukdéri..

The question i3 really beset with .difficulties of constructwn,
because the language of the section itself, and, in fact, of the Act,
- ‘are rather obscure upon the point, Very careful arguments have-

been addressed to us on either side; and if -the question wete res
" initegra; T should have taken time to consider it more carefully.

But I think that, in principle, the point arising in the present cass. _

is the same as that decided in KZodablai y. Chaganlal®, There

it was held that the expression ‘Talukdér’s estate’ meantonly ..

the estate held by a Talukddr on Télukddri tenure, and not
property held on any, ordmary tenure, which is d1st1ngulshable
from the former. .

That is a decision of a Division Bench of this Courb. It was
passed two years ago, and, unless I find that it is clearly erroneous,
we must follow it. If T could not agree with that decision, the
case would have to be referred to a Full Bench, I sce no reason

to disagree, and I do not think that the circumstances of this .

case call for any such reference. The Act is obscurely worded
. and if the decision in Kkedabkai v. Chaganlal® is wrong, the
Legislature is at hand to correct that decision and amend the
law. ‘ '
' 1) (1907) 9 Bom, L. R, 1322,
-5 1344—$ -
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Accordmgly the decree must be conﬁzmed W1th costs. '

: HEATON, J. --—-As a party to the decision’ in Kﬁodabﬁaa v,
Clhaganlal™, there are a few words'I should like to say. I have:
heard a very e]aborate argument and after hearing and consider-
ing it there is nob one word i in my Judgment. in the previous case
which I should wish to alter. There we came to a decision on-
the ground that the property under consideration was not pro-.
perty held by a T4lukdar as such and therefore was not property :
which was covered by the provisions of section 31, And that is
precisely the reasonmtr wfuch seems to me rlght in determmmg .
the present case, -

Tt is found as a fact by both' the lower Courts that the lands

‘ whlch are now in dlspute are not held under a T4lukd4ri tenure,
that is to say, they are not held by a Télukddr as such, That
'bemff s0, ‘it ‘seems to me that they are not lands of a kind on.

wlnch section 31 is intended to operate.’ . g
It is perfectly. true that Bombay Act VI of 1888 is a very

’dlﬂicult Act to understand ; indeed, speaking for myself, I can
-‘say, in- some particulars, it 'is an Act which it is impossible to.

understand.. But giving it .the best attention I can, I see no
reason whatever for doubtm.g that the declsmn arnved at two.
years ago ‘was a correct one.

Decree confirmed.
G. B. R '

o

(1) (1907)9 Bom, L, R. 1122, _
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