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- The conclusmn, therefore, to Whlch we have come is that the

: p]amtlﬁ cannot be allowed ab this stage of the suit to bnng

forward for the first time allegatlons which. 1t is necessary to
prove in order.to show that he ‘s entitled to a further dectee
against the defendant personally.

- Our. attentlon has been called Yo the decision in Ram Daitu v..

. Sakharam Lingu®. That was a case in which the plaintiff i in
- his plaint had claimed a personal decree although he had. not at -
" the-original hearing led evidence to prove a subsisting personal .

obligation, It does not appear that any question of limitation
arose whlch should have been _confessed and avoided .in the

' plamt

We aﬂirm the declsmn of the lower Court and dlsmlss the
appeal with costs. :

" Deeree affirmed. -

. @& B, R,
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Bef'ore My, Jusi‘ice Oﬁa»davarlcar and Mr, Justice If?tz:ght -

‘GOKULSING BHIKARAM PARDEbHI (oRIGINAL PrAINTIFY), APPRL<

‘Laxt, v, KISANSINGH Gurv LAXMANGIR[ AND OTHERS (ORmINAn
Dmvmmma), ResrovveNTs.®  * ,

Civil Procedure Code (Adct XIV of 1882), sections 244, 252, 6‘47——Decree——
.Executzon,-l)eatk of Judgment-debtor— Legal representatwes of the -
Judgment-debtor brought on record—Dispute as to property— Legal repre- . .
sentatives should put forward their claim under section 244—They cannot-

raise the defence in a separate suit for possesszon by auchon-pmckaser~ ‘
Aue twn-_purclmser n0t o stfranger. =

C sued M on 4 money- -bond. M ha,vmg died durmg the pendency of the :
suxt his widow R and his-brother N were brought by C on the record as hig
representatives. = A decree was passed awardmg the claim out of the, propezty
of the deceased After the- pa.ssmg of the decme but before 11; conId be

S Second Appeal No. 245 of 1909
@) (1909) 11 Bom, L. B, 1127,



YOL.XXXIV x.BdMBAY*SERIEs » s

;;jexecuted both R and XN dieds C then brodght on the record the defendants as \, 1910 <
. ‘the legal - represontatives of M. Tho latter denied that they were M’s legal “orviemna
o representa.twes or that they had any property. of M’s which could be liable for. BrIgisax

. the decree.. The Court overruled the objections, and in execution of the decres .
attached and sold the property in-dispute. "'The plaintiff purchased the property.
-t the sale : and filed this suit to recover possession thoreof from tho defend-
“ ants. - The lower Court disallowed the “plaintiff’s elaim on the ground that

_ the property having been joint property of M and defendants’ survived. to the

© lsfter at M’s death; and that the plaintiff obtained no title at -the Court- - -
*alo which he conld legally assert as against the defendarts.’ In the lower

- appellato Court the plaintiff contended unsuccessfully that the defendants were

"debarred by the provisions of section. 244 of the Code of Civil Procedme, 188;,
_ fwm asserfing their title,

. »}" :
 KisANsvgH, -

‘Held, that as the property was sold by the Comt at Cs mstrmce as
" that of M, the question so far was one relatmo' to the execution ‘of the decree
arising between the. deeree-holder and the defendants as judgment-debtors -
~ under section 252 of the Cifil Procedure Code of 1882. It was, therefore, a
question in relation to them falling within section 244 of the Code by reason
of the explanation to section 647 that applications for the cxecution of the
~ decree were proceedings in suits, The defendants were consequently bound to
object to the attachment and sale under ‘that section, so. far as the decreos °
holder’s action was concerned, : ~

* . It was conténded that whatever might -have been the result if the decrce.
“~holder had been & party to the suit, the prosent dispute was betivcen the

. auetion-purchaser, who was. a stringer fo the previous suitand the execution® -
proceedings therein, and the defendants, and that section 2414 did not apply :—

.+ Held, that though an auctmn-purchasm at a Court-zale in exocution of a

- decree was not a  party to the suit in which the decreo was passed and though

- he was not a representativo of either the decree-holder or the judgment- -debtor

for the purposes of section 214, yet if the question raised by the judgmont-
‘debtor as to the legality of the Court-sale was virtually one between-the parties .
to the suit, that is, betweon the decreo-holder and the judgment-debtor, and -if .

" in tho decision and result of that question the auction-purchaser was interested,
the Judﬂment-debtox ought not to be allowed to attack the sale in o suit. ‘

~ The test in all such cases is whother the ground upon which- ths Court-sale

is attacked as conferring no title upon the auctlon-pmchasel affeots the partics

" o the suit and could have as between them beon raised and determinkd urider

- section 244 and whether the auction-purchaser, though not a party to that
suit, ls a party mterested in the resuit. I .

-

SECOND appeal from the decision of Gulabda,s Laldas, First
. Class Subordinate Judge, A. P, at Nf’mk, conﬁrmmn' the decree
: pussed by B. B. Kunte, Jomt Submdmate Judcre at Nsik, )
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Suit o Fecover possesswn of property pulchased. in execuho
ofa, decree. N o

The decree. was passed on a money-bond passed by one -
Mahadevglr in favour of Chimnaji- in 1882. During the pens’
dency of the suit Mahadevgir having died, his widow Rahu and:
his brother Narayangir were brought on the record as his legal -
-vepresentatives. (The decree pagsed was aﬁmnst the pxjoperty___t-.
of Mahadevgir, . - ‘ ' o

After . the decree was passed but before it could he executedf
“both Rahu and Nalayanmr died.. The decree-holder Chimnaji-
thereupon brought on the record the names of Kisangirand Nana’
(defendants) as the legal representatives of ‘Mahadevgir; .and
- sought for execution of the decree by attachment and sale of-
‘the property in- dispute,” It was contended by the defendants
“in those proceedings that they were not the legal. ropresentatives -

f of Mahadevgir and had no property of his into their possession.-

The Court notw1thstand1nd attached. the property : and at the

*“sale it was purchased by the plaintiff on the 12th Aurrusb 18986,
. 'l‘he certificate of sale was issued to him on the 24th June 1905 :

" The plaintiff brounrht this suit on the 15th A.ugust 1907 td;
recover possession of the property from the defendants,

Tt was contended in ‘defence that the property in dlspute was

the joint family -property: of Mahadevgir and defendants: and

that on the death of the former it deyolved upon them by
smvxvorshxp. ‘ '

‘The Subordinate J udoe held that the property was the Jomt
family property and that it devolved upon the defendants by
- survivorship on Mahadevgir’s death, He held further that the
- plaintiff’s elaim was barred by limitation.

-

~ On appeal this decrec was confirmed by the lowe1 appell&tei
Court on grounds which were stated as follows ;—

"It would appear that the decree-holder Chimnaji showed no mward f01 tmth
or law "in placing on the record party defendants and judgment- debtors to

- yeprosent the estate of Mahadevgir for the purposes of the suit and exzeution

of the decree, inasmuch asthough Le know as a matter of fact that Mahadevgir
was undivided with Narayangir ab the. txme of his death, he joins both
I\mq}ancru 8 brother, and Pahu, his wndow, 18 p'uty defevdants, and afte;‘
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thmr death defendants 1and 2, who are brothels to each other and cousin’s ,

‘sons to Mahadevgir, and defendant 3, who was nexthel an agnate nor -
.cognate relation to the deceased, as judgment-debtors. Though they arged in
the course of execution that they were not the heirs or legal representatives of
hie deceased judgment-debtors, the execution was proceeded with and the

;'nght, title and interest of Mahadevgir in the plamt land was, sold with all the -

three defendants 4% parties on the record.  No objection to the attachmenb of
the property seems to have been raised by them in execution and the ciréum-
stance of the sale baving been made absolute in favour of the plaintiff, with-
the present defendants as Mahadevgu s legal representatives, has given rise to
‘the contention on behalf of the plaintiff that they are bound by the sale and
-mado it necessary for me to frame the ﬁxst issue in the case.

- This issue should have been raised in the original Court, but as it is onme
purely of law and as none of the partics would or could attempt to call
«evidence, 1 have framed it here and proceeded to determine it myself. Tn this
connection I may remark at ouce that the contention of the appellant’s pleader
‘that the nature of the debt should have been inquired into bas Do force, T he
‘plaint did not allege that the debt was binding on Narayangir or that

"Mahadevgir had contracted it as mavager and it was not compctent to the

appellant to make g new case in this Courts

Though the present.defendants could and should have objested to the’
plaint property being sold in exccution as Mahadevgir's property, their omission
to do so does not estop them from raising the contention in this suif, not-
withstanding the provisions of section 244 of the Code -of Civil Procedure,
and the reason is that the .plaintiff as purchaser at & Court-sale is nob a
representative of the decyeo-holder (I. L. R. 25 Bow. 631} and "the provisions
of the section which require that questions arising between the parties to the
suit in which the decree was passed or their representatives and relating to the
vexecuhon, otc., should be determined in course of execution and whlch forbid
a sieparate suit for the same do not come into play.

- No donbt in a suit between partles to execution or their mpresenmtlves the
question not raised in the course of execution could not be urged, but as a

. "purchaser st a sale in execution is not a party to the suit (I. L. R.135 Bom. .

- 990) and as ho is a representative of -none of the parties, there is no bar of
section 244 or of section 18, Civil Procedure Code, to the defendants takmg
'exoeptmn to the title of the plaintiff in this suit.

, Mahadevgu’s intorest, which came into existence mth lnm dled with him,
. because he was undivided co-parcencr in a Hindu family and because the
decree was a werc money decree and no specific charge. was created by him

- during his life-time and because the attachment had not been laid whxle he

" was alive. ; -

. The plamtxif appealed to £he H:gh Court.
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”for the respondents R

. The followmcr cases were mted "—Pf osunno Kumao Sanyal
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“R.R. Desaz, for the appellant (plamtxﬁ) K II. KeZimr,'-;

- Kals Daz Sanyal® ; Madhusudan l)as v. Golinda Prm.C%ozog-j

‘dhurans® ; Ram Chanitra Mukerjee v. Rcmjst Siigh® ; Tara Lal :
- Singh v. Sarobar. Singh® ; Collector of Jaunpur v. Bithal Das® ;.
~Hrishnan V. Ammacﬁalam(“) : I(as/wnatlz Moreshwar v.: Baji

- Paindurang® ; Tnméaiu memo V.. Gomnda(s) ]![m'zgqa/a v, ch‘/atf
“Saket®. ' ‘

CHAND&VARRAR, J.:—The facts found by the’ lowe1 appellatevl‘.}

“Coutt, on which the: question of -law -arising upon thls secondfi

. ‘appeal turns, are shortly these.

thmnajl valad Ram]l brouwht a smb on a bond avamst,?

‘Mabadevgir Gurn.. The latber having died during the pendency -
_of the suit, ‘his w1dow Rahu and his brother -Narayangir were

- brought by Clnmnap on the record as' the deceased’s: legal
-representatives, The suit. ended ‘in 'a decree, awarding the
- claim out of the' property ‘of the deceased. Before eéxecution;

both Rahu and Narayangir died. The decree-holder (Chimnaji) -

~* then brought on_the record the present: respondents as legal

' representatives of ‘the deceased judgment-debtor,- ‘Mahadevgir,
~ and applied for executlon of the decree by attachment and sale

of the property now in, dispute. The respondents denied that .

. they were -the legal representatives of the deceased, and ‘that

- they had any property of his which could be liable for the

decree. All these objections ‘were, however,. negatived by he

- Court executing the -decree and the property in dispute Was'
“attached. and “sold.’ The- present appellant, having purchased

it ab bhe Court- sa,le, sued to recover possessmn from the'?

, respondents

- Both the Courts below ha,ve d1sallowed the claun on the

ground that the prOperty in dlspute was the Jomt property of

" (1)'(1892) 19 Cal, 683. R ) (1902) 24 AIL 201,

@ (1899)27Cal 34 1 T - - U(0) (1892)16 Mad. A7, 0

{8 (1899) 27 Cal, 242,257 . () (1909)11 Bom. L. R. 699,
@) (1899) 27 Cal 407, - .. . -, ., (9) (1894) 10 Bom..328, . .-

") (1898) 28 Bom, 287, 241, 242,
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"v-the deceased Mahadevalr and ‘the respondents, held by them as’

" co-parceners in a joint Hindu family, and that on- Mahadevglr 3
. death the respondents having acquirec an exclusive title to it
by survivorship, the appellant obtained no title at the Courts

- sale which he could legally assert as against the respondents;.. -

- In the Jower Court it was - eontended for the: appellant that
: ;»the respondents were ‘debarred by the ptov1smns of section 244 .
“of the Code of Civil Procedure from asserting their title. That -

" Court disallowed the contention, relying on the decision of this
_Court in Maganlpl v. Doshi Jiluéna) R

- Ach XIV of 1882 which apphes to this case, laid’ down
-gertain procedure as to thelcxecution of a.decree for money

obtained against a person brought on the record as the legal

representanve of a deceased _)udgment-debtor If such person.

.denied his _representatlve_ character, the Court’ ‘executing the
decree could either itself decide the question of representation

or refer the parties to ‘o separate suit: (section 244, last ‘

. paragraph). Under sectlon 252, the demee-holder could attach

-and sell the. _pr_‘operty of the legal representative in satisfaction

. of the decree under certain circumstances, viz, when there
" was no property of the deceaséd in the possession of. the legal
: 'representatwe and the latter had faxled to satisfy thie Court that
.he had duly applied such of the deceased’s property 8s had come

_into his possession. -

" Ly

- In the present "case, aecmdmu to the ﬁndmo' of the lower"
appellate, ‘Court, the decree-holder Chimnaji . brought “the

" property to sale, although he knew that the respondents were
© pot the deceased Mahadevgir's legal répresentatives. The
* property was sold by the Court at ‘the. decree-holder’s instance
a8 that of the deceased. So far it cannot be denied, and indeed
the 1espondents pleader before us had to .concede, that the
“question was one relating to the execution of the decree arising

" between the decree-holder and the 1espondents ‘a3 judgments -

debtors, under section 252. It was, therefore, & - question, in

relation t0 them, falling within section 244 of the Code of Civil

: '.Procedure by reason. of the explanatlon to sectlon 647 of the

(1) (1901) 25 Bom. 631.

551
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Code, that apphcatxons for the executlon of decrees are proceed %
ings ‘in- suits;: The respondents were bound to object to thc"_j}f:
attachment and the sale under that section, so far as the decxee-"‘f
holder’s action was concerned. . But they did not obJect ~It s

- now contended that, whatever might have been the result if the -
_decrec-holder had been a party to the present suit, the dispute:
now is between the auction-purchaser, who is a stranger to the’

previous suit and the execution proceedings therein, and the

- respondents, and that, therefore, section 244 does not apply ;
The answer to that contention is that, though an - auctions
‘purchaser at a Court-sale in execution of a decree is not a party'

to the suit in which the decree was passed and though he is not
a representative of either the decree-holder or the- ]udfrment- -

-debtor for the purposes of section 244, yet if the question
raised by the Judrrment debtor as to the ledaht.y of the Courts.
sale is virtually one between ‘the parties to the suit, and if in-
“the decision and result of that question the auction-purchaser is
~interested, the judgment-,debtox ought not to be allowed to
. attack 'the sale in a suit. That is upon the ground that
“ he is - precluded by section 244 from raising the questmnf

as a defence in any proceedmgs other than those -under

~ that section. That is the- law laid down by the Privy Couneil .
- in Prosunno  Kumar Samgal v. Kalidas *Sanyal®, In:their =

judgment the ruling of the Madras High Court in Kuri ,/ah“;
V. Magan® is referred to by their Lordships with approval. .
In that Madras case it was held that the question whether the

propezby mentioned in the . decrec was available for- execution .

‘was one arising between the decree-holder and the judgment~

~ debtor’s legal representative. So in the present case that l_s'.’..‘
-substantially the question, -The test in all such cases is whether. -
) v‘the ground upon which the Court-sale is attacked as conferrlnrr

no title upon the auction-purchaser affects the parties to -

" the suit and -could have as between them been. raised and-

determined under section 244 and whether the auctxon-'

- purchaser, though not 8 party to that suit, is a party-mterested

in the result

1 (1892) _19 Oal 683, - .. @ (1888)7 Mad. 255
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Thxs V1ew is not mconsusbent w1th but is supporbed by the
Judgment of this Court in Maganlal v Doski Mulji®; which is
“relied upon by the lower appellate Court as Wartanhmg its cons
clusmn ~In that case the question was simply: between the
]udnment -debtor and the auction-purchaser; and therefore it

* was held that the question could be tried in a separate suit and -
tha,t section 244 was no bar, “But the judgment in that case -
- explains the Privy Council decision in Prosunno Kumar Sanyalv

v. Kalidas Sanyal®, as applying where the question is virtually

.. between the parties toa suit and the auction-purchaser is aﬁ"ected
by its. determmatxon. :

Tor these reasons the decrees of the Courbs below musb be ‘

reversed  and the claim of the appellant allowed with costs
throuqhout on the respondents
‘ App'eal allowed.

. i - . ’ .n' vR. N

() 1901) 25 Bom. 63, () (1892) 19 Cal.G8%, .

APPELLATE “CIVIL.

n enaem——

B quére Mr. Justice Chandavarlar und Mr, Justice Healon. .

" JAGANNATIH RAGHUNATH (omi6Iyat PLAINTIEF), APPELIANT, v,

NARAYAN L. SHETHE (0BI16INAL DEFENDANT), RESPONDENT,*

’ Hmdu Low— Mztakslzam—Mayukka—-Kamatlm--Law governing Kaiathis

who live in Bombay—=Succession—Anvatheya Stridhan— Proference between
" husband and son born of adulterous tnéercourse—Shudi as-—Forms of
" marriage=—Pr esumptzon astoforme .. ‘

‘ 'l‘he Ixamatlns, bettled in Bombay, are governed for tho pur, poses of inherits

““ance by the law of the Mitakshara and the Mayukha, where thay agree: b\\t

where they differ, the Mayukha law must provail.

The stridlon of o female devolves on her death upon her husband in
: prefcrenoe to the son born of her by adalterous intercourse,

-The- law. will, even among Shudras, presume the marriage to have been

' according to the appxoved forms if the part‘es be‘onﬂed toa respe"table f'mnl) .

.

APPEAL from the declslon of Gulabdas Laldas, First Class

. | Subordmate Judge’ at Thana,

Sl Fxrst Appeal No, 01 of 1906,

90,
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