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Costs. of the petltloner Ra.tllal Karsonda,s and the costs- o‘f the
Company out of the assets: and one set of costs between the’
other petitioners and 'credltora ' appearing. As the- other,

* petitioners had aotics of the ficst petition their costs must be

!'

included in the one set of costs allowed to the creditors.

Attorneys for 1st pemtwner Messrs. Dap/atary, Fmrezm amZ
Divan, S

Attorneys for the other petmonels Messrs. Bhazslmnkar, Ixanga
and Girdharlal. ‘

Attorneys for the Compa,ny Messrs. Payne and Co.

~Attorneys for other creditors: Messrs, Dikshit,. D/mnjzsla
and Sunderdas. o

K. Mcls K

APPELLATE CIVIL,

. Before Sir Basil Scott, Kt., Chief Justiée, and Mr, Justice Batehelor. -

GULAM HUSSEIN atias KIKABHAT TYABALLI (0BIGINAL PLaINT-.
1FF), APPELLANT, v. - MAHAMADALLI IBRAHIMJI (AND om”Ens,'
(om1GINAL DEFENDANTS), RESPONDENTS.* '

N Ol Procedure Code (dct XIV of 1882), sections 43 and 50-—Transfe7 of

Property Act (I V of 1882), section 90—Suzt ty recover mortqage-debt b_z/‘
sale ‘of mortgaged and, unkypotheoated property— Decree ayainst mortgaged
property alone—Sale~Amount realized not sufficient—Application for
supplemental decree o recaver balance by sale of other propsriy—Limitation |
—Putting forward allegations at & late stage. ‘

o In asuit upon a mortgage dated the 18th April 1887 the pla.mtxff claimed,

on the 18th Ap1il 1899, to racover the mortgage-debt by sale of the mortgaged
property and the balance, if any, from the non-hypothecated property of the
mortgagor. The decres was passed in plaintiff’s favour against the mortgaged
property alone. The amount realized by the sale of the mortgaged property

- being insufficient to satisfy the decree, the plaintiff applied under section 90

of the Transfer of Property Act (IV of 1882) for a supplementa,l decree ngamst .
the othe1 property of the mortgagor,

» Second Appeal No: 493 of 1 06,
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-~ The. first Court found that the clann fm a personal decree agmnst the mmt- )

o gagor was-time-baired,

N ‘On.. a,ppeal by the- pla.mtxff he attemp’red to prove that the claxm wag mthm
= time owing toan intermediate payment by the deferidant but the appelhte
’ Gourt found that the plamtxff failed in bis attempt and confirmed the decree. .

On second appeal by the plaintiff %eld, confirming the decree, that the mott-
gage in suit being of the year 1887 and the suit of the year 1899, thé plaintifi’s
" right to a personal decree against the mortgagor was t1me-barred the plaintiff
-having failed to show the ground on which exemption from the law of limi-
_ fation was claimed.

- Held, further that the plaintiff could not be allawed at a late stage of the

. suit to bring forward for the first time” allegations which it was necessary to.

prove in order to show that he was entitled to a further decree against the
" defendant personally. :

 SECOND eppeal from the decision of W. Baker, District J udge
of Surat, confirming the decree of Chlman]al Lallubhai, First
Class Subordinate Judge.

On the 18th April 1887 one Ibrahim Jiva passed a mortgage-
bond to the plaintiff. Subsequently the mortgagor having died
the plaintiff. on the 18th April 1899, brought a suit against the
» mortgagor’s widow as defendant 1 and his children as -defend-

ants 2—4 to recover Rs. 1,999 due under the mortgage. The 3

plamtlﬂ‘ claimed to recover the said amount by sale of the
mortgaged property and the balance, if, any, from the remaining .
non-hypothecated property of defendant 1 and of the deceased
mortgagor. The decree was, however, passed against the morts.
gaged property alone. The amount realized by the sale of the
" .mortgaged property being insufficient to satisfy the decree, the
“plaintiff applied under section 90 of the Transfer of Property
Act (IV of 1882) for a further decree against the other pro-

perty of the mortgagor.” The Subordinate Judge.found that -
the claim was time-barred and that the plaintiff was not entitled -

to the furthet decree prayed for. .
The plamtlff appealed to the Dlstnct Court urging snter alta

that the sum of Rs. 200 was paid by the mortgagor to the plaints -

iff subsequent to the mortgage, therefore, the claim was_nob
barred by limitation and that the plaintiff should have been
allowed an opportunity of proving the payment of interest as
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“was not entitled to adduce evidence to prove the payment of

Q interest and that he was not entitled to & further decree under‘

“gection 90 of the Transfer of Property Act. The appeal was

therefore dismissed with costs. In his Judgme_nt_,the District
" Judge obsetved as follows :— ' e

Section 50 of the Civil Procedure Code provides {hat 1f the causo of act10n~

~ arose beyond the period mdmauly allowed by any law for instituting the ‘suit,’

the plaint must show the ground upon which exemption from such law is-

. clalmed J

It is argued that the plamt in the ongmal suit satlsﬁcs the requxrements o£=
section 50, -

The “plaint, para B, says that Rs. 7-8-0 were pald as rent. No date is'»

" given. - It also says 200 were received but as it is not stabed on what account

it was received, the learned Sub-Judge holds that it was not.n payment under’
the mortgage at all, but on some other account, -

What the plaintiff seeks now to prove is that the payment of 200 as interest
was made within 6 years of the sumit. This fact is stated to be mentioned in
. the eriginal plaint. But thé plaint merely states that 200 were received and.

. does not give any date or the account on which they were paid. Hence it will -
- appear that the present application contains 2 distinet allegations which are not»

found in the original plaint, first that 200 was paid within six years of the
suit and secondly that it was ‘paid as interest. 'Plaintiff seeks to adduce evi-
denco to prove these allegations. I do not think he can be allowed to. do s it
is stated that no fresh allegations are made and that he is not going beyond his
“original plaint. It is argued that the fact of his mentioning this sum of 200
‘in the plaint taken with his request for a remedy against the mortgagor

" personally should lead the Court to presume that this amount was paid within

theperiod of limitation. I do not see haw the Court can make such a presump-
tion when the plaintiff himself does not trouble to explain in his plaint how
the payment of this sum saves limifation, Even now no date is given of the
_payment and beyond saying that it was within 6 years plaintiff does not give
any information as to when it was pald. Nor is there anythmrr in the
appllcablon regarding the payment being shown in the debtot’s handwriting, -

In these circumstances it seoms tome that the present allegations are
‘entirely different from these in the.original plaint, when the personal relief
sought Was not based on the facts now alleged. In his deposition in the
original suit p]amhﬁ‘ did not give the details. Tt does not appear to me that
the rulings cited contemplate the proceedings tnder section 90 of the Transfer
of Property Act being based on an entirely new case and I would therefore
bold that plaintiff bas no right to set up these new allegatlons and cannot be

. ajlowed to adduce evidence fo prove them. .
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The plamtlﬁ' preferred a second appeal

N K. Mehita for the appellant (plamtlﬁ') :—~Our point is that
botn the lower Courts erred in not allowing us to adduce evi--

/dence to show that our- personal remedy against the defendant
~ under section 90 of the Transfer of Property Act was not time-

~ barred. - If section 88 of the Act be read in conjunction with -
- section 90 it becomes clear that there are two distinet decrees
to be passed—one a substantial decree under section 88 and
anothier -under section 90—on the application of the decree- -

- holder in case the net proceeds of any sale under section 89 are
insufficient to pay the amount due on the mortgage. The
question is whether the personal remedy was within time, We

-contend that it. was not necessary for us to ask for a personal

remedy in the plaint or to show that the remedy, if aslfed for,

was still subsisting, asthe time for showing that it was not -
time-barred: arose when it was found that the net proceeds of -

. the sale under section 89 were insufficient. If the net proceeds

_of thé sale had been sufficient to pay off the mortgage-debt, an-

application under section 90 would not have been at all neces-
sary : Musaheb Zaman Khanv. Inag yai-ul-lah® and Rama Datm V.
. Sakharam Lingu® support our contention.

- I. 4. Shak for respondents 1 2 and 4 (defendants 1,2and °

- 4) :~—The plaintiff asked for a personal remedy in respect of the
~balance and mentioned the fact of having received Rs. 200 withe
-out giving the date of the receipt or the purpose for which that
- amount was received,

. We rely on section 50 of the Civil Procedure Code.A The
-~ plaint merely stated that Rs. 200 wete recewed but it did not
' show that receipt kept'the personal remedy subsisting, The

. lower Courts were therefore Jjustified in not allowing the plamtlﬁ'

. to adduce fresh evidence to show that the personal remedy was
: not time-barred : Damodar Sakarckand v. Vyanku Gangaram®.

- See, Form of Plaint in a suit on mortgage, ’\Io 109, Sch, IV
Civil Procedure Code of 1882, '

N. K, Mehta in reply.

(0 (18925 14 AILBIZ, . (3 (1909) 11 Bom, Ia R. Uy
SR @ (1906) 31 Bowm, 244, ‘
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L. - SCOTT C.J. ——The plamtlﬁ' orlgmally sued on the 18th Aprxl
" GuLnAM 1899 to recover Rs. 999 due under a mortgage-deed dated the

HU;_SEIN ~* 18th. April 1847. He -claimed to recover the amount.in _question’
‘.M*ﬁgw' by sale of the mortgaged property and any balance from the
f_'rm_mmmr.’ remaining non- hypothecated property of the first defendant and

of the deceased mortgagor.

A decrec was passed in his favour against the mortGaO‘ed‘

' property alone. The amdunt realized by the sale of the mort-.

- gaged property was insofficient to satisfy the decree by Rs. 837 .

~ and the ‘plaintiff applied under section 90 -of the Transfer of .

" Property- Act for a further decree against the other property of
»the mortgagor,’ -

The Sub-J udge found that the claim was time-barred.

An ‘appeal was then preferred to the District Court on the
_O'round that a sum of Rs. 200 was paid by the mortgagors on .
~ account of interest on the mortgage-debt and that therefore the -

* plaintifP’s present claim was not barred by limitation and. that
the plaintiff should have been allowed an opportunlty of prov 1ng
the payment of interest as alleged by him.

The Acting District Judge framed the following issues :— '

(1) Whether the plaintiff is entitled to adduce ewdence to -
prove the payment of interest ? ~ ‘

(2) Whether heis entitled to a further decree under sectmn
90 of the Transfer of Property Act? . N

He decided both the issues against the plaintiff. He says,
“ what the plaintiff seeks now to prove is that the payment of
Rs. 200 as interest was made within six years of the suit.. This
fact is stated to-be mentioned in the original plaint.. But the
plaint merely states that Rs. 200 were received and does not
- give any date _o'r the account on which they were paid. Hence -
it will appear that the present application contains two distinct
allegations which are not found in the original plaint, first that .
Rs. 200 was paid within'six years of the suit and second]y that
it was paxd as interest.” '

- We are.of opinion that the District J udge came to-the nghb :
concluswn upon the facts stated by him. - |
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" Section 43 of tho Code of Civil Procedure of 1892 provides-

* that “A person entitled to more than one remedy i in -respect-of

“the same cause of action may sue for all or any of his remedies,

- but if he omits (except with the leave of the Court) to sue for
_-any. of such remedies he shall not afterwards sue for the remedy

so omiited.” If therefore he wished to make out a case that he.
- was entitled to a decree against the mortgagor personally.or

against his unhypothecated property in the event of the sale-
- proceeds of the mortgaged property being insufficient to pay the
mortgage-debt, he was bound to put forward in his plaint the
allegations which if established would entitle him to that relief,
The mortgage being a mortgage of 18th April 1887 and the suit
being a suit. of 1899, it is clear -that the plaintiff’s right to a
_personal decree would be barred unless he could allege some
ground for exemption from the law of limitation.

Section 50 of the Code of 1882 provides that «“If the cause of
action arose beyond the period ordinarily _allowed by ‘any law

for instituting the suit, the plaintiff must show the ground upon -

~which exemption from such law is claimed.” The plaintiff did
ot show any ground for exemption from the law of limitation
and therefore if the plaintiff is bound by what is stated in his

‘-plalnt he cannot obtain the relief which he now seeks. In the

case of Damodar v. Vyankn® the Court said, *Itis clear from
_the words of section 90 of the Transfer of Property. Act that a

direction of personal payment by the mortgagor should .be in a

supplemental decree to be passed when the net proceeds should
be found to be insufficient. The original decree should merely
" have reserved to the plaintiff liberty to apply for decree under

section 907 This assumes that the plaint indicated . that

debt sued on was legally recoverable at the date of suit.. -

This view is supported by the form of plaint for a mortgage
suit, No. 109, in the Schedule to the Code of 1882, which shows
* that there should be a prayer in the original plaint for ‘- payment
" to the plaintiff of the amount of the deficiency if the sale-proceeds
should not be sufficient for payment of the full ameunt. :

(M (1906) 31 Bom, 244,
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- The conclusmn, therefore, to Whlch we have come is that the

: p]amtlﬁ cannot be allowed ab this stage of the suit to bnng

forward for the first time allegatlons which. 1t is necessary to
prove in order.to show that he ‘s entitled to a further dectee
against the defendant personally.

- Our. attentlon has been called Yo the decision in Ram Daitu v..

. Sakharam Lingu®. That was a case in which the plaintiff i in
- his plaint had claimed a personal decree although he had. not at -
" the-original hearing led evidence to prove a subsisting personal .

obligation, It does not appear that any question of limitation
arose whlch should have been _confessed and avoided .in the

' plamt

We aﬂirm the declsmn of the lower Court and dlsmlss the
appeal with costs. :

" Deeree affirmed. -

. @& B, R,

_ APPELLATE OIVIL.

Bef'ore My, Jusi‘ice Oﬁa»davarlcar and Mr, Justice If?tz:ght -

‘GOKULSING BHIKARAM PARDEbHI (oRIGINAL PrAINTIFY), APPRL<

‘Laxt, v, KISANSINGH Gurv LAXMANGIR[ AND OTHERS (ORmINAn
Dmvmmma), ResrovveNTs.®  * ,

Civil Procedure Code (Adct XIV of 1882), sections 244, 252, 6‘47——Decree——
.Executzon,-l)eatk of Judgment-debtor— Legal representatwes of the -
Judgment-debtor brought on record—Dispute as to property— Legal repre- . .
sentatives should put forward their claim under section 244—They cannot-

raise the defence in a separate suit for possesszon by auchon-pmckaser~ ‘
Aue twn-_purclmser n0t o stfranger. =

C sued M on 4 money- -bond. M ha,vmg died durmg the pendency of the :
suxt his widow R and his-brother N were brought by C on the record as hig
representatives. = A decree was passed awardmg the claim out of the, propezty
of the deceased After the- pa.ssmg of the decme but before 11; conId be

S Second Appeal No. 245 of 1909
@) (1909) 11 Bom, L. B, 1127,
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