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cording to the latter the caveator has 10 mteresb whatever in
the property. But according to caveator No. 1, he and-

 the alleged testator were sharers in the properties concerned‘

Therefore, to the extent of the: share which this caveator alleges

‘he has in ‘the proper’oles he claims adversely to the testator.

So also as regards caveators Nos. 2 and 3, the alleged testator
claims complete ownership of the property by reason of a sale:
to him, whereas the “caveators in question claim the properties

‘as their own mortgaged to the testator. Therefore, that is an:
adverse interest claimed by them,

~ 'We confirm the order with costs. _
" ‘ ' ONZM canﬁmed.
"R, R. ‘

‘APPELLATE" OIVIL.

Before Sir Btml Seott, Kt., Chicf Justzce, and Mr. J'ustwe Batchelor. L

DATTAMBHAT RAMBHAT JOSHI (0RIGINAL Prarnrirs), APPELLAN'I‘, o
KRISHNABHAT =s1Ix GOVINDBHAT J OSHI axp s1x O’I‘HERS (ORIGINAI. :
DEFENDANTS), REsPONDENTS ¥

€

Transfer of Property Act (IV cy“1882), section 67— Usufructuarg/ mortgage—-i
Debt payable within o fized pemod—Expwy of the pemod—-Mortgagee § "
right to an order for sale. : . L

Where under 3 usufructuary mortgage the mortgage debt is made payable‘
within a fixed period, the mortgage is Hot purely a usufructuary mortgago and -
the mortgageo has, in the absence of a contract to the contrary, the right to an
order under section 67 of the Transfer of Property . Act (IV of 1882) that the
property be sold after the debt has become payable. . .

Maﬁadm v. Joti®) and Krishna v. Ham(z), explaxﬁed

¥

SECOND appeal from the decision of V Y. Phadke, Fn*st Olass'

- Subordinate Judge of Belgaum with appellate powers, confirming -

the decree of .S, Phadnis, Second Ola,ss Subordlna.te Judge of
Chikodi, - , ’ C

) . * Second Appeal No. 425 of ]909. T,
(1) (1892) 17 Bom, 425, @ (1908) 10 Bom.: L R, 615
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The plaintiff sued to recover possessmn of the property in-

dlsgute or to recover the mortgage debt by its sale under the
- following circumstances :—~The property belonged to the father

‘of defendants 1 and 2 and: grandfather of defendant 8. He‘:.j
mmtgagerl it"to the plaintiff’s father on the 29th October 1893 »

The mortgage-deed provided as follows :—

1 have taken from you- (a loan of) Rs, 300 (m worda) three handred of the
" Government coinage in cash for my private purposes. It is agreed that inferest
upon- this should be at the rate of 12 (in words) twelve annas per cent. per -

mensém. As regards the period (of repayment) of this, I shall repay your
" money in two years from to-day. For this (mount) the following is mortgaged,

- namely, land khatd whereof is in my name and which is situated in Mouze
Nipani of Tiluka Chikodi in. Belgaum District, and land situated in Mouze A

Gavan, the khato whereof is in the name of "Vasuderbhat Balambhat, being
Iands held as Indm on account of Josthan The details of the same ave as
olven below — S -

* o % . s * C &

The lands thus described have been mortgaged to you and given into your
possession. Accoidinrrly, you are to eultivate (or lease out) the said four lands .
.ond enjoy them in lieu of interest, And you are to write off the profits that,
may be yielded, in the interest, and appropriate the same. -1 shall, on my
personal responmb*lxty, pay whatever balanco of interest may remain, You are
‘to pay me the surplus of profits of land, if any, remaining after the interest is
paid- off. Immediately after the expiry of the agreement, T shall, on the prati-
pada (the first day) of the cyelical year, pay off the whole of your money and
redeem the land, ab the same time., I shall not interfere with the land within
that time. I have receivad the said rupees in cash and given this mortgage-

dead in writing duly and .of my own free will, Dated the 29th -of Octobery

1893 S ' 8
On the 15th 1\/Iarch 1907 the plaintiff brought the presenﬁ suib
allegmg that possession of the property marked A in the plaint-
was made over to the mortgagee and the right of collecting rent
- with respech to the property marked B was also made over, that

in this manner the mortgagee remained in possession of the
- mortgaged property till the end of the cultivating season in the’

' year 1896-97, when |he was forcibly dispossedsed by the defend-
~ ants and that since then they had been wrongfully in possession.
“Hence ‘the present- suit for the recovery of possession or of the
mortgage debt by sale of the property. Defendants 4—6 were
© joined because they Were pu1sne-mortvaorees under defendants
i Lt N
- B 416—-7
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010, " Defendants: 1....3 contended that the mortnage sued on was a

. DATraMsEAT hollow transactlbn, that neither the plaintiff nor his father gver:

RA]:,B AT had posessmn of the land, that they mortgaged the property to
"IKI;‘IHSI:}EA‘ - the famlly of defendant 4 and that the claim was tlme-barred

~

Defondants 4—6-seb up the mort«age to them.

Lhe Subordinate Judge found that the plaintiff could noﬁ
~-recover .possession of the property as the suit was not brought”
within twelve years of the mortgage, that he was not entitled to’
- sell the property, the mortgage being usufructuary, and that the-
- remedy for a personal decree’ against the defendant was time-
barred as the suit was not brought W1th1n six years from October-
1895 when the cause of actlon arese. The sulb wals, therefore,
"'-'chsmlssed K L -

. On appeal by the plamtlff the Appellate Judge framed two

© isgues, niamely,” ¢ (1) Whether the claim of plaintiff for the
- possession of theland is in time ? and (2) Whether he can reahzo
hlS moncy by sale of ‘the mortcaged property 2" - o T

“The fmumgs in appeal on both the said’issues were in the
nega.tlve and the decree was confirmed. In the course of hxs
Judoment the Appellate Judge observed as follows :e— .

- As reg‘u‘ds the 1st issue, the mortgage-deed was executed on 29th October '
1893, and the suit was brought more than 12 years after that date. Plaintiff.
- alleged, however, that his father had possession of the property till 1896-97.
. The lower Court has carefuily Toviewod the ovidence on the question of posses-.
Jion and has come to the conclusion that the mortgagee did ‘nob asa “matter of
-fact obtain possesswn of the property. A - '
% Lo ERERY . . % ‘A'#“":“'.
On the whole I aoree thh the concluqlon arrived , at by the lower Court and.
hold that the claim for possession not having been brought within 12 years -
‘ from date of mortgage is bmred by limitation. -

" As regards the 2nd issue, the question is Whethex the mortgage is snnply a
mgsufructuary mortgage. There ars two contrary decisions of the Bombay ’
High Courtron .the point. According to the ruling at 17 Bombay, page 420,

_ the mortgagee would havs the right to recover his money by sale of the property..”
In the later ruling (10 Bombay Law Reporter, page 615) a contrary decision has -

“been arrived at, The lower Court has followed the later. decision in preference v

to the eatlier one, and I think that that is the only course open.to Subordinate
-Courts until the point be again raised in the High*Court. - As the _mortgageis. -

. ouly a usufructuary one, the mortgagee cannot recover his money by sale Of the .
mortgaged property. .
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~The plam’mff preferred a second appeal

T @ Kulkarns for the. appel]ant plamtlﬁ') —-—The mortwaoe-
“deed in sult clearly containg' a covenant- to pay the mortgage

~debt within two years. Thus the transaction is not purely a-

- usufructuary mortrrago It is a usufructuary  mortgage and
- there being no condition to the contrary, the mortgagee is entitled

to recover the -amount by sale of the mortgaged property :
HMakadaji v. Joti®, In Krishna v. Hari® there was no express’
‘covenant to pay the debt, therefore, that decision cannob govern ;

- the present case,  The Madras High Court has in the F ull Bench’
ruling in Sivakami Ammal ~v. Gopala Savundram Agyyan® taken a
similar view about the right of the mortgagee to bring the
mortgaged property.to sale.. The Bombay High Court also has
“taken the same view in Parasharam v. Putlajirao®.

N. 4. Shiveshwarkar for respondents 1—3 (defendants 1—3) :—
*The transaction is purely ausufructuary mortgage and that being
80, under the terms of section 67.of the Transfer of Property Act

- a usufructuary mortgagee as such, unless there is anything in the

contract which. would imply a right, cannot sue either for fore-
" closure or sale: Luchmeshar Singh v. Dookh Mockan Jha®,

The mortgage transaction in Parasharam v. Putlaﬂmo@ was
governed by section XV clause (3) of Regulation V of 1827,
. The mortgage transaction in dlspute was effected in 1893.

. Therefore it is governed by . the provisions of the Transfer of

Property Act

In Rrishna v. Hari® 1(: was held tbat a mere covenanb to
pny, unaccompanied by the hypothecation of the property,

* . cannot alter the character of the mortgage and give the mort-’

gagee.a rlghb to sell § in the event of non-payment

Scorr, - C. J. :—The question in this case is whether the

: appellant has a right to an order for sale of mo1tgarred property :

‘the subject of the mortgaue-deed of the 29th” October 1893,

The learned Judge of the Jower Court has considered that
: thcre are two contrary decisions of this Court upon the pomt
(1) (1892) 17 Bom. 425, - (%) Seo ante p. 128

-~ (2 (1908)'10 Bom. L. R. (‘15 (1 (1897) 24 Cal. 677.
(3) (1891) 17 Mad, 181, (6) (1908) 10 Bom. L, R. G15.

465

107

" DaTrAMBuAT
. Ramserar - -

A
‘KRIsHNA-
BHAT, -



456

3010, -

DAPTAMBHAT -

© . RAMBHAT .

_ Erisu¥A-
.. BHAT.

THE INDIAN LAW REPOR’L:. , [VOL XXXIV.}

- and that he was bound to follow the later ruhnrr and he has;
’aeeord}noly follo_wed what he believed 'to .be the effect- of- the:
judgment.in Kriskna v. Hari® in preference to.one in Makadaji:

. v. Joti®. Tu giving this preference to the judgment in Krishna

AL Hari® he has lost sight of the provisions of section 3 of the

-Indian Law Reports Act X VIII of 1875.

“We think, however, that he has misread the Judomenb m"

‘Krzsima v. Hari®, which was shown by the judgment of this
" Court.in Parasharam v, Pntla_;zmo(?’) ‘to fall within a different.
clags of cases to that in Makadaji v. Jots®, 1In the last men-.
- tionéd case, there was a distinet covenant to pay after five:

~years from the date; of the bond. In Krishna v. Hari® there
was no covenant to pay the principal amount at any "particular.

- date. " In the mort«rage which we now have ‘under consideration

_the mortgagor ‘¢ovenants “as regards the per1od of xepayment of
thls_ I shall repay ‘your money in two years from t_ofday -For:
this amount thesecuuty is the land deseribed below.” .It*is,.

: therefme, not a case of a purely usufructuary mortgage, but a
. case in which the mortgage-money has. become payable by the.
“mortgagor and therefore in the absence of a contract to. the

_contrary the mortgagee has the right under section 67 of the

Transfer of Property Act to"an order that the _property be so]d

We therefore reverse the decree of the lower Court and paes a

“decree for the plaintiff ordermg that in default of the defend?nt
. paying the amount of principal and interest not exceeding dam<

dupat within six months from this date, the property be sold and’
‘the proceeds of the sale paid-into Court and applied in’ payment

_ of what is found due to the plaintiff and that the balance if an y
" be paid £o the defendants. or other persons entitled to receive
. the same, : '

¥ The plam’mﬂf will be entltled to add lns costs of th1s cmh to ',

the mortgage-debt. S e
.Decree reversecl.
G. B R.

" () (1908) 10 Bom, L, R. 615. @ (892) 17 Bom, 425
) - (3) Sea ane p. 128 .
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