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i'then he also corr'es w1th1n thls sectxon I can find no'fioodi”_y ‘
'rea.son “for. supposing that the Magistrate: has not correctlyq'.‘

declded that the accused had read the article ; that he was in a

‘pos1b1on to appreciate its meaning and that he did consciously-

také part in di‘sseminatinrr that “wicked and seditious publica-y
“tion,” Therefore I concur that the conviction a.nd sentence»

should be conﬁrmed _
./Ippla'catio)z 7;ei¢ctezl‘ ‘
BB

APPELLATE cJIVI_I).~

RS

s Beﬁzre Sw Basil Scott, Ki., Chief Justwe, M. Justwe C’lecmdavm /car
s cmd Mr. Justice Batchelor.

» DAYALDAS LALDAS WANI (ORIGINAL DEFENDANT No. 2), AJ’PELLAM, ‘

.g" SAVITLIBAI AND OTHERS (ORIGINAL}PLAINTIFFS); RESI‘ONDENTS" :

' Hmdu Law—8uccession—~Stridhan—Anvadheya—Sons and daughters
. succeed equally—Among daughers unxmarmed have preference—M ayukhas

- A Hmdu female, governed by the Mayukha, died leaving property which she
inherited from her father, under a deed of gift.subsequent to her marriage.
She leff her smvzvmg three daughters ‘and one son. A dispute.as to s_uccession
hzwmg arisen i— . :

.Eyld, that the property being azzvadkeya stridhan, shox.ld be divided equally »

among the son and daughters : with this difference, however, as to the latter, that
the unmarried should have preference over the married. ~

"'I‘. .
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Ashadai v. Hcm Tyel Hcm Rahzmtulla(l) and Sétabai v.. Wasantmo(") ‘

’ followed , o -

SI}COND appeal from the decision of C. C. Dutt, Joint J udge of

- Théna, confirming the decree passed by S. A, Gupte, bubordmate -

J udge at D{\,hanu.

. Buit to recover. possessmn of. p1operty

"The property in question belonged to a Hindu female, Varubfn, .

who received it from her father by way of gift subsequent to her
. marriage.. She had three daughters and ohe son.

DR - & Second Appeal No. 665 of 1907. .
, 1 (1882 9 Bom. 115atp:126: ~ - . @ (1901) 3 Bow. L R, 20L -
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 The pm ‘ties Were governed by the: Ma,yukha la.w

* Varubai died i in 1894, . Her son Diokar died in 1903, After
Dmkm s death, bis widow Iea.sed the property to defenda,nt,
No. 1 for a term of 51 years, in satisfaction of -a debt due bve
Dinkar, .A little later, one Chhotalal, another ereditor of Dmkar,
obtained a money-decree aoamst Dinkar and in execution of that
decree had the property sold to defendant No. 2. e

Varubax s daughters then filed a suib to recover possessmn of

~ the property, alleging that they were the preferentlal heirs to.-

the same,  Their claim was decreed by the Subordmate Judoe,

% Varubai 1ece1ved the property in gift from her father It is, therefore,"'—,

: ; Saudaylk, and ‘the daughters of Varubai, that. is the present plaintiffs, are the

i prefexentml hezrs (Manilal v. Bai Rewa, L L. R. 17 Bom. 758).” > z*;; :

**This decree was confirmed by the lower appe]late Court on. B

B the following grounds--—. S . - e

“In 17 Bom. 758, Telang, J., after examining all the older cases has Idid
down that in the case of stridhan proper the daughter has a - preferentlal rxght' '

" over a son, though it is not so'in the case of i improper son. .. ... .. The gift here

: ustndhan proper ;-and according to 17 Bom. 758, there is. no doubt that the

" daughters are the preferential heirs and the Subordinate J ndge’s ordori is correct, . .

The appellant says that this view is not in accordance with the ruling in' 87 tabai.

© V. Wasantroo (3 Bom, L. R, 201}, But this latter case deals with the difference

between the stridhan inherited from the father's family and ‘stridhan. inh_erited
- from the husband’s family and lays down that- there is no di_lference between -

* these as far as the question of inheritance is concerned. But there is no such

clear mention of property received by gift of the sort we have to deal with
here. The opinion of Telang, J., in 17 Bombay is on the other hand clear on
this point. Ax tothe apphca.bxhby of Mayukha there is no doubt for the plamtzﬂ's -
have not skown that they have migrated from some other tract where the Mitak-

_‘sharaapplies. However, as I have held thet the danghters are preferéntial hei‘r's‘
) accerdmg to the Mayukha-in this case, it does not much matter whether -

Mayukha or Mitakshara applies. According to the latter, the appellant admlts
that the daughtels would be ihe hOlI‘S of Varubm." : 4

The defendant No. 2 appealed to the Hwh Court. . S 7
G. ;S’.»Raa, for the appellant. wThe property in quest:on is

" the Anvad/wya stridhan of Varubai. The succession to such
- species of stridhan is laid dowt in the Vyavaham Mayukha.‘:
"‘(Chap 1V, sec, X pl 13, Memdhk p.95) :
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, If Manus text . be - mterpreted hterally, then the Anvadl:eya.
: 'stndhan descends to sons and daughters equally, Mitakshara’s.
gloss upon it, however, is that sons inherit only in default of
da,ughters. Nilkantha does not accept the Mitakshara view, for
~ he says. that in the opinion of others (CRH) (paretu) both sons;

and daughters inherit this species of stridhan equally.- - The use

‘of the ‘word ‘ paretu® indicates that lekantha differed from -
. the Mltakshara view, The word is used generally when the .
- writer. desires to indicate his dissent from writers of esta.bhshed '
'repute. See Nagoji Bhatt’s Parlbhashendu Shekhar&, Dr, Klel-

' horn s Translatlon, p. 299. - ; -

The very next plamtum shows how stmdhan is. to be d1v1ded

‘among the daughters. If there be both an’ unmarried and -

~ married daughters, the former tales o shire equal to that of a:
son, while the latter are to receive a trifling portion of the

1nher1tance as amere token of respect. This placitum would .

" be meaningless-if the Mayukha were taken as udoptmg the view
_of the Mitakshara.

: '* ‘The . M1takshara. makes no dxstlnctlon between the techmca.l-

and non-technical stridhan for purposes of inheritance. It lays
‘down one simple rule of devolution for all kinds of stridhan:
* excepb Shulka, The Mayukha does not adopt the rule, It

distinguishes between the technical and non-technical stridhan -

and provides for separate rules of succession for each, It adopts.

the Mitakshara rule'so far as the technical stridhan i is concerned, .
with this exception that the Anvadheya and Prittidatta descend‘_

~ to_sons and daughters alike. But the non-technical stridhan
goes to the male issue in preference to the female issue : Mamlal
. .Rewadat v. Bai Rewam '

The text-writers on Hindu law have acccpted the same mber-
- pretation of the Mayukha view. See West and Biihler, p, 145
. (3rd Edn.); Bannerjee on Stridhan, p. 870 (2nd Edn.) ; Bhat-

' ~tacharyasHindu Law,p.583 (2nd ‘Edn.); Ghose’s Hindu Law,

. p-281:(2nd Edn.); Mayne’s Hindu Law, p. 898 sectwn 67 1
: (7th Edn.).

(8% W Bom. 788,
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The Mayukha - agrees in this respeeb with obhel texts see i-'
Smnh Chandrika, pp, 125,126 ; Vira } “\htrodayn, pp 228; 229-L

- and Vivada Chintamani, pp. 266, 267..

Snnnmu i

" The decided cases also support my contentlon, see Asizabaz v.‘

" Haji Tyebh Heji Rakimiulla®; and Sitabas v, W'asanﬂao(z) RS

If, N. Koyajes, for the respondent -—The two Bombay dec1s1ons'5

. elted. by the other side were by single Judge and full arguments;

on the present point do not seem to have been advanced.

"1 submit that Nllkantha, means to lay down in the Mayukha:
that succession to Anvadheya stridhan goes to the daughters alone -
‘whether there be sons or not, and if Nilkantha has not himself

"expressed any deﬁnite'opinion on the point, the opinion of the

‘Mitakshara which he quotes in full and from which he does noblv
show an express dissent, must prevail. See Pasudev Bhat v

. Venkatesh Sanbhav® snd Krishnajs Vyanltesh- v. Pmulumng“’)

- The expression “ paretu *’ cannot import dissent, Dr. Kielhorn’s
-remark in parenthesis relied on by the other side cannot b

accepted as a general rules I submit that the very fact that the
Mitakshara view is cited -and the contrary view is br1eﬂy
alluded to without naming the authors or without any concut-

rence; shows that Nilkantha meant to adopt the Mitakshara view. -

" [CHANDAVARKAR, J.:-—The text as to the. further distinction

‘ between married and unmarried daughters . which. is ascnbed to
.. Manu in Mandlik at p. 95, is not to be found in Manu.] -

~The author of the text seems to be Brihaspati and not- Mfmu ;
Thus, Nilkantha - quotes Bmhaspahs text and explaing it as .
meaning that the daughter g gets the share of a son, I submit.

~ that the ‘expression’ “{tadamshini putrasamamshini’® does not
'mean that the daughter takes an equal share along with the son,

but it only means that she takes a share which a son would have.
taken. The preference between married and unmarned dau0hters‘
Would on]y be intelligible if sons are excluded. '

Thé remarks of Telang, J., at the end of his Judgment in Mamlal -

Rewadai v. Bai Eewam also support my contention. -

© () (1882) 9 Bom, 1153t p. 126, . (3 (1878) 10 Bom: H. G, R, 139.
@ (1901) 8 Bom, L. B. 201, . @ (1875) 12 Bom, H. c R 65, '_
A @ (1892) 17 Bon, 758. - B
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. CHANDAVARKAB, J‘. ~——The facts, matenal for the purposes of
':the questxon of Hxndu law argued hefore us, are shortly these.

" One Varubai died possessed of property and lett her survwmg

" a son, by name Dinkar, and three daughters. The property in
) dxspute formed the anvedheya stridhan of Varubal she having

received it in gift from her father after her marriage.

" The daughters of Varubai, who are respondents before us, were .

plaintiffs in-the suit, which has led to this second appeal, They-

* claimed the property as sole heirs of their mother. The appellant

before us asserted his right to it under a title derived at a Court
sale from Varubai’s son Dinkar. His case was that Dinkar was
the sole heir of Varubai. d :

“Both the Courts below have awarded thie respondents clalm,
holding that they were the heirs of Varubai..

. The question argued before us is, whether the son and the -

‘dauo'hters of Varubai take the property as joint-heirs of their
deceased mother, or whether the daughtors alone take it ag heirs
in preference to the son.

" It was held by Green, J, in Hurry Slumlcar V. Krislz-naf('w("

‘that the term anvadkeya applied- only to a gift to a woman

from her husband or his family subsequent to her marriage.
In  Ashabzi v. Haji Tyeb Hyjs Rahimtulla® Sargent, C. J.,

sitting as a single Judge, held that sons and daughters were. ‘

all entitled as heirs toshare equally in the anvadkeya stridhan
of their deceased mother. This latter. decision ‘was followed
by the late Chief Justice of this Court, Jenkins, C. J., also

sitting as a single Judge, in’ Sitghai v. Wasantrao®, where he

pointed out that, in limiting the meaning of anvadiie ya stridhan
to-a gift made to a woman by her husband or his family after
her marriage, Green, J., had been misled by the wrong rendering’
~ by Borradaile of the passage in the Mayukha dealing with the
fuestion of succession to that stréidhan.” The view taken of the
Mayukha - law in these two decisions is the same as that taken
by West and Biihler ixi‘ their Digest (page 145, 8rd Edition), by,

M Suit No. 84 of 1878, Unrep, Note: The Editor has not been able to verify tlus
reference as the proceedings in this suit could not be found.. .
() (1832) 9 Bom, 115 at p. 126, - (1901} 3 Bom, I, R. 201, -
B 801-5 ° " ' ’ ’
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er Gurudas Baner_]ee in his T J.agore Law Lecbures on the Hmdu»
‘Law " of Marnage and Stridhan (page 371, 2nd Edition), and
* by Mzr. Bhattacharya in his ¢ Commentanes on Hmdu La.w
' (page 583 Second Edltlon)

Tt is contended for the respondents that "the - ‘decisions" of
Sargent C. J., and Jenkins, C. J., rest upona.mlsapprehensmn of

- the passage in the Mayukha, which deals with the_question of
' successmn to anvadheya stridhan ; that Nilakantha does not state

his own opinion on the question whether sons and da.ughters

_. share equally or whether the daughters take the. property to the-
- exclusion of the sons; but that he merely states the opinion of -
“'the’ Mltaksllara and that of others who differ from it. Under

these clrcumstances, it is urged, we must apply to the case the -

" Jaw of the Mitakshara, on-the established principle of this Court,
enunciated in Vasudey Bhat v. ¥ enkatesh Sanbhav and Krishnaji

Vyankatesh v. Pandus rang®, that, wherever Nilakantha expresses
no opinion of his own, conformity with the Mitakshara should -

. be aimed at, as far. as consistency will allow, in cases gov erned :
by the law of the Mayukha.

This contention is founded upon a’ mlsconceptlon of the |
import of the la,nguage used by Nilakantha in dealing with the
question of succession to anvad/wya stridkan (a gift subsequent to -

- marriage). He first mentions. the opinion of the Mlbukshara,

then he states the contrary oplmon m the following terms :—

“Others (however) say “that, inthe case of anvadheya and a gift through:

' affection, the asscciation of daughters and sons is mdependently lald down;

(by this texf) 3 (Mandhk's Hmdu IAw, page 95)

I

In’ urging before us that in tlns passanre le.x.kantha, does no

-more than express the opinion of those who d1ﬂ'er from the.
. Mitakshara without stating his own view, the' respondent’ S -
pleader loses sight of the fact that the form of expression used
. in the passage is not uncommonly employed by an author in
* Sanskrit when he means to state his own view on a point under -

discussion. . He would fivst state the opinion of the author from

. whom he means to differ, and then express his own opinion by

" ) (187910 Bom, H. C. B.139. ' ° () (1875) 12 Bom, HL.C. R 65, - .
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usmo such la.nrruarre as- ¥ others however, say —-(pme tu¥ ot
“dnye'tu, both of Which have the samé meaning in Sanskrit).-

'Z.An'other_vmode of expressing dissent from.the opinion of an author

is to state that opinion and say : “Some, however, say ,” (%eckit N

tu). . Of this form of expression, however, it must be observed

- that, ‘more than the other form, it depends on the context -whether
it should be interpreted in the same sense as the expression =

“ Others, however, say,” becauss the word others is przmd

Saiie more comprehenswe than the word “some .”  There is yet -
a third mode. Where an author differs from older authors on & .

point, he states the opinion of the latter -as that of “ ancient

~authors ” and expresses his dissent in these words :— Modern

authoxs  (arvanchaka or navyaka) “ however, say ”. By “modern”
the writer is presumed’ to refer to himself -as one fallmg in the
« categmy of authors later than the ancient.

The reason why this indirect form of language is not uncome
" monly used to express dissent is that it is considered unbecoming

_and presumptuous on the part of a writer to adopt such expres-I '

fsmns as,“I think so,” or “I say. s0,” or “I am of opinion,”
‘especially when he is differing from another author of repute and

recogmsed authouty. It is regarded .as a mark of culture and "
scholarship for an author to express his own opinion modestly and

hunmbly, in dxffermu from another author. When he states the:
latter’s opinion and then says “ others, however, take a different
view:,” by “ others ” he implies kis “own humble self . P

This mode of expressing dissent is employed, for mstance, by '
P g _ ploy

“Nagoji Bhatta in his Paribhaskendushekhara (page 106, last line:
Kielhorn’s Edition), and his Skabdendushekhara. It is adopted
~ also by Jagannatha in his Rasagangadﬁara (Nirnaya Sagara
- Edition, page 276 and page 501). Among Sanskrit scholiasts it
. is a rule of constructlon that, when these forms of ‘expression
- occur in a.wmk they should be interpreted, - enemlly speaking,
- as meaning that the author 'who uses them intends thereby to

" #The following note is by the Qistinguished Orientalist, Dr. R, G, Bhandarkar :—

- % When the opinjon of an aunthor is quoted by his name and afterwards another'
. opinion is given and introduced by the words pare tu, the usual way of understandm&

_is that t‘ms last is the opinion of the author hunself . »
Ohandavarkcm Jo-
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represent that the dlssentmor opinion is e1the1 hlS own or is shared
by him,

_ Nilakantha, therefore, in the 'pasgége above quoted frbiﬁ the
Mayukha, may be fairly presumed to have dissented from the

“opinion of the Mitakshara and to have stated it as his own oplmon’

that both sons and daucrhters are JOlnt heirs to the anvadﬁeya :

' 8érzdﬂan of a Woman

Thls mterpretatlon of N 1Iakantha ) meamnﬂ is confirmed - by’i
What follows immediately after the passage quoted.above from

‘the Mayukha. - He proceeds to point out a distinction with refer-

* ence to the daughters. As to them he says, the unmarried come
in as heirs before the married. In support of that distinction he-
- quotes a text of Manu which prov1des —_ tL

% Stridhan (woman’s property) ooes to her children, (for) the"
-daughter is a sharer thereof provided 'shé be not given away (in
‘ mamaue) » (Mandhk’s Hindu Law, page 95, lmes 33 to 36)

Ha.vmg quoted this text, Nllakantha explams what Ma,nu .

" means by the expression: “the daughter is a sharer thereot, .

(tadamshini), It means, says Nilakantha,'that the. daughter
becomes * the receiver of a share equal to (that of the) son.”
This explanation would be out of place, if Nilakantha meant to’

" aceept the opinion of the Mitakshara that the sons and dav ghfers
. do not inherit jointly but that the daughters come in in the line

of heirs first and that the sons take only in default of them. Tt
is because the son is, in Nilakantha’s view, a  sharer with the

. daughter that he says that the daughter’s share is equal to the y

son’s. 'That is why he concludes his treatment of the subject by

~ citing Katyayana’s text, which, provides that “sisters “having

husbands should share W1th brothers,” (Mandlik, page 96, line 2) g

o These considerations, coupled with the fact that; in deahng-
~ with the question of succession to s¢ridkan property, Nilakantha :

treats the two forms of technical stridkan, known respectlvely as
amad/zeya (a gift subsequent) and priti datta (gift “through -
aﬂ'ectlon) separate]y from the other technical forms, ‘make 1t clear,

"beyond doubt, that, in his opinion, daughters ‘and sons are joint
- -heirs to the former and share equally. E
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It is, however, arwued for the respondents that it cannot be sof
becauSe later on, after pointing out on the strength of a toxt of

_Katyayana, that, in default of daughters and their issue, . ¢ the

'sons, grandsons and. the rest”” (of 'the deceased) should succeed,’

'N1lakantha remarks: “This right (of inheritance) of daughters
and the rest in the mother’s prope'rty exists only in (respect of)

the adhyagni, adkyavekanike, and other aforesaid (kinds of the) .

technical stridhan.”. (Mandlik, page; 97, lines 7 to 11). This
‘remark is made merely for the purposeof emphasising” the dis-
tinction which, in Nilakantha’s opinion, exists between stridhan
‘technically so called and other kinds of sfridkan. -He says that
the right of daughters to succeed to their mother’s propel ty exists

“only as to technical stridhan. That does not mean that the right .
is exclusive of the right of sons in the case of every kind’ of .
technical stridhan without exception, The daughter succeeds to

‘her mother’s stridkian, whether she inherits it jointly with a son
or to hisexclusion, In short, the purpose of Nilakantha’s obser-
“vation i is no more than to show that a son excludes the daughter

in all cases except technical strédian. - It does not” follow from -

that that the son does not share equally with the daughter in
‘certain kinds of technical sfridham,.such as a gift subsequent
(anvadhe Ja) and a gift throunrh aﬁ‘ectlon (prztz datta)e

The result is that, as held in Askabai v. Hajs Tyeb Haﬂ Ralzzm-’

tulla® by Sargent, C. J., and in Sitabai v. Wasantrao Nana
Moroba® by Jenkins, C. J., under the law of the Mayukha, when
“a - Hindu woman dies passessed of stridhan property called
anvadheya (8 gxfb subsequent to marriage), and the claimants to
 that property are her son and daughters, these all become entitled
to share the property equally as heirs, with this difference, how—

ever, as to daughters, that the unmamed have preference over.

the married,

_ "In the present case, Varubal on her death left her survwmg
one_s}on and three daughters. = The question, iwhether any of the
daughters was unmarried at the time of Varubai’s death when

the succession opened, was not raised in either of the Courts
below, because the daughters clalmed the rlght of helrshxp ,]omtly_,

| () (1882) 9 Bow, 115, " (2) (1901)8B0m L. B, 201,
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1909. - to the exclusmn of the son. I‘rom the conclusxon of Taw wehave"
Davaipas . arrived at, it follows that the son and the daughters of Varubai
. ‘I{Aﬁ’“ became co-owners having equal. shares in the property They
- Savitrisan,  have no right to eject the appellant, who stands in the shoes of
“the son, But, though the-exclusive title set up by them is nega-"

»txved by our conclusion of law, yet relief can be given to them
- in this  suit for ejectment by way of joint possession with the”

‘appellant - Naranbhai v. Ranchod®, But before a decree for-
joint possession is passed, it is necessary to determine whether all’

' or any of the respondents (plaintiffs) were unmarried avhen their

" mother Varubai . died, because it is only the unmarried who

~would be entitled to- ‘share in the property with the son in-

preference to the married. Unless the parties are agreed on this -

" question of fact, we must ask the.lower Court to find on ‘the

following issue -after takmg such ev1dence as’ elther party may

cadduce :— T T 7 :

- (1) Was any, and if so, whxch of the plamtxﬁ's, unmar; ned when their mother
. Varubai died and the succession to the property in dispute opened? - .

. The onus will lie in the first instance on the plalntlﬂ"s
Bmdmw to be returned within three months o

" Onits return ‘there will "be a decree for joint possessmn in
favour of those entitled. "

Issue sent down. :
' - : o ‘.R;. R._‘:
© W) (1901) £6 Bowi, 141, . -

- CRIMINAL APPELLATE,

_ ' . Before Mr. J’ustwe C%andava'rkar and Mr. Justice Heaton. :
199, - : . EMPEROR v GANESH DAMODAR SAVARKAR*

. November 8. - Tndian Penal Codé (det XLV of 1860), sections 107, 108, 121, -
- 124 4= Abetment— Sedition—Waging of war. ’
The accused. published a book contsining elghteen poems,, of which four were
- the subject-matter of the charge. ~The general trend of the poems charged, as
" well as the remaining ones in the beok evineed 4 spirit of blocdthiratiness and -

# Criminal Appeal Ko, 200 of 1909,
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