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Before Mr, Justice Ohehdabdr;kar and My Justice .'Km'ght.”

RA'MKRISE'{NA NARAYAN SINDE (oRIGINAL DEFENDANT), APPRLIANT, |
. VINAYAK NARAYAN ‘SASWADKAR (omemu. PLAINTIFF), -
RESPONDENT * .

Transfor of Property Act (IV of 1882), section 85—=Suit upon mortgage—-
Mortgage executed by adult members of the family—Suit brought agoinst
all members excepting a minor—Deoree—Sale of mortgaged property. in
execution—Minor seeking to exempt Ris siwtre from saZe—Representatzm
of the minor by the adult members. B

A Hindu family hvmv ]omtly consisted of 8,, his son M., and hig two grand-‘

‘sons 8%, and R. (minors) by a predeceased som. §.mortgaged a. house for

purposes allowed by Hindu law. The deed of mortgage was signed by S., M.
and S, rep1esented by his mother. The mortgagee sued on the mortgage’ and’
joined S., M. and ‘L as party ‘defondants, The suit passed into a decree, in

* exeoution of which the house was sold at a Court auction and purchased by the -

plaintiff. In a suit by the plaintift against M., SL and R. (S, having. died) for
possession of the house, B, claimed to exempt from the sale his share in the :
house which was one-fourth, on the ground that'as he was 1ot & party to the '

- snit, he was not bound by the decree.

Held, that thouoh R. was omitted from the suit he. was represented by. the ‘
adult members, who were the managing members of the family. ‘

-~ Held, also, that the debt was contracted by 8., the grandfather. of R., and
R. was bound by it unless it bad been contracted for illegal or immoral
purposes. o ‘

TSECOND appeal from the decision of R.D., Nagarkar, Fiist
Class Subordinate Judge, A, P.,at Poona, varying the decree
passed by D, G. Medhekar, Joint Subordlnate Judge at Poona. -

One Santaji had ason Maruti and two grandsons by a pre-
deceased son : Shlvram and Ramkrishna (minors). L

‘In 1893, Santap mortoaged a house belonging to the famxly .-
for family purposes, The deed of mortgage was executed by -
‘Santaji, - Maruti, and Shivram represented by h1s mother

. vGo‘]rabal.

¥ Second Appeal No. 383 of 1908, -

B
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In 1901,vthe mortgagee sued Marutx and Shlvram (Santap

' 35‘5,‘_'

Lo,

havmg dled) upon the mortgage : and obtained a decree against Ramxrisava

* them, ‘In execution of this ‘decree the house mortgaged was
B sold at a Court-sale and-purchased by the plamtlﬂ" L

: The plamtlﬁ then sued Maruti, Shivram and Ramkrishna
: to recover possession ‘of the house, Ramkrishna contended that

* at. least his share in the house (which was one-fourth) was nob ©
included in the sale, inasmuch ashe not having been a party -
- to the mortgage suit was not bound by the decree passed therein,.

The Court. of first instance agreed with the contention and
‘passed a decree awarding the plaintiff possession of the house
. with the exception of Ramknshnas share, The reasons were

as follows :— .

The presumption of Hmdn law 18 in favour of joint famxly and ]omt
property. Plaintifl’s case is not that the first defendant had no interest-in
. the property but that whatever interest ho had has beon sold under the decree,
~ exhibit No. 69 the debt for which the decres was obtained being a joink
- family debt. But 2 reference to the mortgage-bond, exhibit No. 49, shows
_ that it contains no recital of the purpose for which the debt was contracted.
" It is true. that the defendant No. I's mother represented the defendant No, 2

as his guardian ad lifem in the suit based on the mortgagé, but the first
) defendant was nobso represented. The defendant No, 2 .wasalsos patty to
the mortgage bond, exhibit 49, but not the defendant No.1. It might be.

nrged that the fact that the defendant No. 2, brother of the defendaut No. 1,
. was a party o the mortgage.bond is sufficient to justify the presumption that
the debt was contrasted for the benefit of all including the defendant No. 1.
But in the absence of any pmof of a speoific nature, such & presumption would
not be justifiable in my opinion, There is nothing to show that thero wans
before the creditor a sufficiont material to eroate on his part a bond fide belief
{hiat the dcbt was necessary for any joint family purpose. I am- therefore
unable to say that the plaintiff purchased the right, title and interest of the
‘defendant No. 1 in the property. Nor is there auything to show that the
'nght of the defendant No. 1 in the property bas in any way been extinguished.

On appeal the lower appellate Court came to & different.

- conclusion. It held that Ramkrishna’s share also passed by
. the sale. The followmg were the grounds —

The next -question is whether the Court-sale s bm(hng upon the defendant-_'
No. 1. To prove that it is binding on him, one of the grounds alleged on ..

" behalf of the plaintiff is that the loan in the mortgage-bond, exhibit 49, was

taken for the benefit of ilo joint family. The only evidence on the pointto -

-~ B 1069
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71910, - i whmh attentwn is drawn is the {act that Mmuh, the son ofa ‘Santap, and
T . ‘Shivram’s mothe1 Gajarabai, the widow.of another son (Narayan)-of Santaji, ‘ot
RAMKBISHNA

" e.. - behalf of her minor son joined Santajiin the execution of the mortgage-deed.:
VINAYAK™ Byt this is insufficient to prove that the creditor bond fide beheved that the

. N.ARAYAN' " loan was taken foi thé benefit of the family in the absence of evidence showmcr
, that the creditor made enquiries and had reason to be satisfied as to the heces~

" sity for the loan. .In the absence of such evidence the debt would not be:

binding on 8hiyram himself on the ground - mentioned. But in Suit No 299
of 1901 Shwmm agreed to pay the debt undera consent decres and therefole
lns share in the smt house pmperly pnssed under the Court-sale. S o

1

T 6 - ‘5
" Another ground on which the share of the defendant No. 1 in the emt house
is sought to be found i3 that the fcan taken undér the bond, exhibit 49, ha.vinv )
_ “been- taken by & grandfather, the défendant” No. 1 as grandson was under-the:
Hindu Law bound t6 pay the debt of his grandfather iryespective of its-benefit:
to himself wnloss it was tainted with 1mmorahty or was otherwise repugnant
" to. Hindu law. Reference is made to the following authorities Nam.szmharav
v. Antaji (2 Bom. H: O, R. 64); Lackman Das v. Kkunnulal (I. I R, 19
"All 26) 5 Narayan v. Venlcatackarya (6 Bom. L. R. 434); Mayne s Hmdu
. Taw, sectlons 802 to 301 ; Mayne’s Hindu Law, pages 376 to 380, 6th edition ;
Sadaskw v. Dinkar (I. L. R. 6 Bom. 5%0). -I think this contention must
prevail in-the absence of a soggestion and of .evidence- to prove that the ‘dobt -
was one which the defendant No. 1 as grandson was not bound to pay under -
- the rules of Hindu law. The Allahabad ruling quoted isan anthonty for
ho]dmtr that the'debt being secured by a moitgage, the defendant No. 1 was®
bound to pay it with interest. In this view of the matter it is necessary to
go into the question whether the defendant No. 1 was benefited by the debt *
contracted by his grandfather. The plaintiff as avction ‘Ppurchaser, therefme,
_acYuired title to the one-foulth share of the defendant N o1 lnithe suit house.:

The defendant appealed to the High Court.
P P, K]mrc, for the appellant. -
G S Rao f01 the reepondent.

*

} CHAI\DAVARKAR, J. It is true that sectlon 85 of the Transfer

" of Property Act requires that all persons, havmrr an interest in- '
property - comprised in a mortgage, ‘must be joined as p‘utlcsi\o
any.suit under Chapter IV of the Act, re]utmw to'such mortgage, |

' provided that the plalntlﬁ' has_notice of the interest, . But the;;
section has been construed by the Calcutta and the Madlas
ngh Court as not mterfermg with the rule of Hmdu laW, that
it is open to a father in a Hindu family to represent sub_]ect to

: celtam cond1t1ons his soms, or other members in a suit brought

Al
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upon a mortgage against h1m. For mst&nee in Ramasamayyan‘ ) ‘
‘ RAMKRISHRA

V. Virasami Ayyar®), the ‘mortgage had been executed by a
Hindu father. The sqibviras brought against him and two of his
three sons and there was a decree.- A suit having been brought

by, the third son, it was contended by him that as he had

_ not been made a-party to the previous suit upon the mortgage,
the decree passed in it, and the sale consequent upon it, did not
" bind him, and he relied upon section 83, It was held there that
~ the father represented the sons in the "absence of proof that the
. ,Amortgage had been - effected for a debt of the father contracted
for an-illegal or immoral purpose. . So also in Zala Surja Prosad
v. Golab - G’ﬁand@), the mortgage was by a Hindu father, who,
- with his son, constituted -a joint Mitakshara family. It was
"held that the father incurred- the debt in his representative
capacity and as managing member of the family. And the
* ruling of the Court was that it was open to the son by a suit
to question the decree and the sale onsequent upon it, but that
the son, in order to succeed and entitle him to redeem his share
of the property, must show not merely that he had not been
made a party to the suit brought against the father, but also
“that the debt of the mortgage was. not binding upon him,
_having been incurred for an illegal or immoral purpose by the
father. The principle seems to be sound and in ‘accordance with

the observations of their Lordshlps of the Pr1vy Council in

K ﬁzaraj mal v. Daim®.

In the present’ cage the mortgage was by Santap, gra.nd- '

“father of the present appellant, by his uncle Maruti, and by hig

brother Shivram, a minor, who was represented by his mother, .
Gojrabai, To the suit which was brought subsequently on the-

'mortaage, the persons brought on the record as'defendants
- were the present appellant’s undivided uncles, Maruti and

: Parshram, and his undivided brother Shivram who had at that
time arrived at the age of majority. The present appellant was,.

no doubt, omitted from the suit, bu{g -the adult members of the

+ family represented him,. They were the managing members -

() (1899) 21 Mad. 222, (7 (1900) 27 Cal, 724,
o ' * () (1904) L, R, 82 1, A, 23 86 o 85, 0
. B801=}
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910 of the faniily. - Therefore, accordlng to- Hmdu Iaw, we. must
; Rmxmsnm hold in the absence of any other circumstance, hab the present
Vieag  oppellant had been substantially represented upon the record,
Naravav.  and was virtually a party to the suit. - Further, even if Shwram, '
a the brother of the appellant, had not been brounht upon the
record, there was Maruti, the eldest managing member of. the
- family, The debt again.was one contracted by Santaji, the
grandfather of the appellant, and the latter is bound by it unless
it had been contracted by Santaji for illegal or immoral purp_o'ses.y
"It has been found that the debt had been contracted by the
manarrmg members of the famxly for its benefit and necessities. -

. On these grounds the decree must be confirmed Wlth costs, . -

- Y

Decree conﬁrmed.

Rl Rl N
QRIGINAL CIVIL,
i?qfore M. Justice Davar..
’ 1908 . UMABAI, PLAINTIFF, . BHAU BALWANT AND OTIERs, DEFENDANTS, %

o Maroh3. - il Procedure Code (st V of 1908) Ovrder 1 Rule 3, Order I1 Ruze'._o{__

Grades of several defendants in one suit— “ Same act or transactwn”
" Semes of agls or transa'ctzans”——P7 actzce

. Tn reading order I, Rulo 3, of the Civil Procedure Code (Act V of 1908) 11;
‘seems  quite obvmus that the word “same” which precedes the words  acts or -
transactlon governs algo the words * series of acts or transactions *’ ~and must '

. e read before those words also, The first condition to be fulfilled before joining
. goveral persons as co-defendants in the same suit is'that the right to. yelief . -
sought in the suit must arise against all the defendants from the same act m«,‘;f
" transaction or from the same series of acts or transactions.. The second con-
dition to be fulfilled under the rule is that some common guestion either of - '
fact or law should arise against the defendants if separate suits were brou ght <
against such persons. Before a plamtxif can join several defendantsin the -
. game suit poth'the conditions laid down in {he rule must be fulﬁlled first, the' re- |
© Lef songht ngainst the defendants Whether ]omtly, sevelal]y or in the alternatwe, s

_#8qit No, 651 of 1907, -
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