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* yalidly issued under section 8;7. - That being so, the Magistrate
was, 1 think, wrong in ‘acquitting the accused on the sole’ ground

~ that the prem1ses did not appear to the Maglstrate to be in such _ .
" BANADUR 7:

" a condition as to Justlfy the issue of a notice under the sectmn
1t is admitted before us now that the Mumclpal Commlssmnet s

‘ordet has not been complied with. ..I am, therefore, of opinion-

that the acquittal should be set aside and that the respofident

should be convicted under section 471 of the Act. But, in the
circumstances of the case a,nommal fine of one’ rupee W111 I

hope,beenouoh D VR
KNIGHT J. —-I concur. ,

Ry R. =

APPELLATE oiVIL;" :

Befme My, Justwc CILandavarkar and, Mr Justzce nght

N

. ~SAKHARA’VI HAR’[ AND OTHERS (ORIGINAI. DEFENDANTS), APPELLANTB, b.
LAXMIPRIYA TIRTHA SWAMI (oBIGINAL PLAINTIFF), Rnsronmcm *,

Lamzmtwn Aot (X Vof 18779, Ssh. I, Arts. 131 62 —Oask allowance-—
> Ta,sttk-—A'rrears of cash allowance, suzt to recover. =

Tho plaintiff, the manager of the temple”of| Shri Laxnn Nara.yan Dcv at
" Hulekal, sued to récover front the defendants, the managers of the temple’of Shree

" Madhukeshwar at Banawési, a sum of Rs. 96 as arfears of a- cash “allowance

(tastik) which the former was cntitled to receive from the pmperty of the ]atte;
Tho'defendants admitted the title of thé plaintiff to the allowance u plea.dcd
limitation as to the arrears for:two ‘out of the six “years. . The lower Courts
applied Article 131 of the Limitation Act, 1877, -and allowed the whole of the
clain. On appeal.

Held, that the claim was properly allowed LT ST

** A caish allowarice of the nature as in the pxesent oase 1s, ewcordm“ to Hmdu
law, nibandka or immoveable property~ “where it is annually payable, thé
:lght to payraent gives to the person entitled a pex;xodlcal_ly recurring rightas
* against the person liable to pay. The right to' any amount which has- become
payable stands as to such person on the same footing as the aggregate of rights
. to amounts which are to become payable and which have: become actually, due.
* Second Appeal No, 595 of 1909: ..

—

Appeal allowed s
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1910, . - But where there are more than one person entifled to the payment as co-sharer»

"’m and the payment ‘is made to one of them by the person liable to pay, the co.

Hanp - . sharer receiving the amount holds it, minus his share, on behalf of the rest as

. ]';an:;m!& * money had and received for their use, though as to him with refexence to the

*Prma - 8ggregate of rights, it is aibandha or 1mmoveab1e property, in the . nature of a
- Swamr. - penodlcally recurring right. ' :

The important question is who is the person sued and what is it that is sued-
for? "If what is sued for isthe establishment of a title to the right itself,
~then Article 131 applies, whether the defendant is the person originally liable fo-
pay or is a co-sharer who has received payment from that person, 1f, on the
other hand, what is sued for is the amount of arrears, which has “become*
~ aotually payable to the plaintiff, then there is a distinction between the person
originally liable to pay and a co-sharer of the plaintiff, who has a.ctually received -
payment from that person. Artiole 131 applies in that case to the person origin-
ally liable to pay and Altxcle 62 apphes to the co-sharer who has recelved the
payment. . R - :

'SECOND appeal from the decision of D. 8., Sapre, First Olas%

~ Subordinate Judge, A. P.,at Kérwir, conﬁrmmg the decree passed* v
by R. R. Sane, Subordinate Judge of Sirsi. ,

Suxt to recover arrears of a cash allowance called tastc/o

. The plaintiff was the manager of a temple called the Vyasrajéj \
. Matha at Hulekal. The temple was in receipt of a cash allowance

-every year from the defendants who were the managers of ‘the

temple of Shree Madhukeshwar at Banawdsi, ‘ '

The clalm was for arrears which had accrued due durmg the
six years preceding the suit.

The defendants admitted the plaintifi’s right to receive bhe
allowance ; but they claimed that his right to two years oub. of .
* the six was barred by limitation. :

The Court of first instance held that Artlcle 131 of the lelta-
. tion Act, 1877, applied to the case, and decreed the plalntlff’s
cla,nn in full. - His reasons were as follows ;—

The plamtlﬁ’s right to receive this annual payment is acknowledged by the

. defendants to be an already established one, since time immemorial, It is there«

fore not at all necessary for the plaintiff to bring a suit for the establishment

thereof. 8o, he can, in a suit like the prosent, recover arrears "that fell due

within twelve years before this suit (mde Chhaganlal v. Bapublm, LLR &
Bom, 68, followed in 1. L. R, 16 All, 189). .
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- It is however contended*by Mr. J ede for the defenc,lanf's that this suit is
- governed by Article 62 of the Limitation Aot. But [ think that his contention
-cannot prevail. For, ‘Article- 62 applies to the case of a person,suing for his
co-sharer who has received the whole amount from the person primarily bound
to pay ; whereas Article 131 applies to the case of a hakdar (i.c., person entitled.

to some allowance) suing the person primarily bound to pay him the whole Aak -

_(vide Starling's Indian Limitation Act, 4th Edition, page 285). :In the present
case, it is not alleged by the defendants that they and the plaintiff are co-sharers
~and that as such, they have received the amount of plaintiff’s share for plaintift’s
use, from a third person.primarily lisble to pay. According to plaintiff's
allegation in the plaint, the temple property being primarily liable for the pay-
metit, the managers of the temples for the time being are the persons primarily
liable to pay the amount to him.- These allegations were not traversed by the
defendants although defendant No. 1, who is the principal manager, was exa-
mined on oath (exhibit 11). . .
Avam, according to Articlo 63, the penod of hmltatwn is to be counted from
‘the date when the money is reseived by the defendants for plaintiff’s use, It is
neither alleged nor proved by the defendants that the money payable to plaintiff
was at any time received by them from some third person for the plaintiff’s use,
On the contrary they have distinetly stated in paragraph 8of their written
statement (exhibit 5) that in their acoount, the year is computed from the 1st
* of August to the 3lst of July of the following year ; and that the sum payable
to plaintiff for any particular year falls due, after the close of that year. So.
-~ according to them, the cause of action is to arise in the month of August of
cach year, This is quite inconsistent with the theory that Article 62 applies to
. this suits I am therefore of opinion that this suxt is governed by Article 131
of the Limitation Act.

On appeal, this decree was conﬁrmed
"The defendants appealed to the High Court

. K. H. Kelkar, for the appellant.
. 'The respondents did not appear.

CHANDAVARKAR, J. :~In the suit out of Whlch this second
appeal arises, the respondent before us as- plaintiff sought, as

manager of the temple of Shri Laxmi Narayan Dev at Hulekal,

. 4o recover the arrears for six years of a cash allowance (fastik)
" due to the temple from year to year from the temple-of Shree
Madhukeshvar at Banavési, of which the present appellants are
_managers. .

~ The :appellants adm1tted the title of the respondent to the
allowance but pleaded 1 lnmtatxon as to the arrears for two out of

the six years.
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© 1910, . - The Subordinate Judge, who heard the suit, held that theperiod -
~Saxmamam - of twelve years under Article 131 of the Limitation Act applied. .
,-~‘H:’?t ““to ‘the claim for arrears and allowed the whole of the claim;
_'»4,1_“;11‘;:;’3?‘ The Subordinate Judge, First Class, Who heard the appeal from :
- Swamr,  the orlgmal decree, has conﬁrmed it. L
" On this second a,ppeal it is ‘argued, on ‘the authorlty of :
. Chamanlal v. Bapubhai®, Ragji v, Bala(z) Rathna Mudaliar v:

Tiruvenkata ‘Chariar®, that the claim to the arrears is as for'

money had and receivéd, to thch Artlcle 62 of the. leltatlon

Act XV of 18'77 applies. - : : ’

Acash allowance of the nature, such as we e have in the present :
ease,‘ls, according to Hindu Law, mbzmd/ca or _immoveable -
property. ~ Where it is annually payable, ‘the right to péymenb -
gives to the person entitled a.periodically- recurring right” as-
against, the person liable to pay. - The right to any amount Whlch
has become payable stards as to such person on the saine footlno* =
as the - aggregate: of rlghts to amounts which are to:-becomé
‘payablé and also those which have- become ‘actually. due.’. But -
‘where " there are more' than-one . person entitled to the paymenb'“
as co-sharers and the payment is made to one of them by the -

- person liable to pay, the co-sharer receiving the amount holds'it, .
. minus his share, on behalf of the rest as money had and received
for their -use, though as to him with reference- to the aggregats
. of rights, it is wibandha or immoveable property, in the . natare
- of a periodically . recurring. right, ‘This is the .law clearly

established by the decisions of ’th'ls‘ Court. " In Harmukhgauri. V.
Harisublprasad®, it was held that Article 132 of Act IX of 1871
’(Whlch is the same as Arblcle 181 of, Act XV of 1877) apphed
toa. sulﬁ broutrht by a ﬁakdar against * the person ongmally

hable o pay the kak and. not to a suit brought by a cd-sharer .
in_ the hak against another co-sharer who has received from
‘the person orlgmally hable the” Whole ‘amount. "The  pame
prmclple was adopted in Desas Manelalwl Amratlal V. Desas
-Shivial Bﬁoyzlal“’ and’ Dulab/& Va/&uﬂ v, Banszd’lmrme(“) In

© W (eof) 22 Bom. 669 1 ¢~ @ (1883 7 Do, 101,
* '(2)(1890) 15 Bom, 135 at p. 140, © - ¢ (5)°{1884) 8 Bom, 426"
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Raq;z v, Bala(l) it - was. held’ that a:suit’ by one co-sharer
. to establish a title to-a perlodxca,lly recurrmg nghb as- against

* another co- -sharer fell, for the purposes of hmltablon, ‘undet "’

~ Article -131 “of -Act XV of 1877, whereas- o suit> by the

' same co- sharer against the other for -arrears of the. amount '
reuelved by the latter and payable, in virtue of hit shre to the'
* former, foll under Acticle 62, The decision of this -Court in
- Chamanlal v. Bapubhai® only reaffirms -_tbat»_‘pﬁnqiple'._ The -

im'por(ta.nt question in all these_c-ases'ié who is the person sued and

~ what is it that is sued for? If what is sued for'is the esbabli\shtﬂenﬁ.‘

of a title to the right itself, then Article 131 applxes, Whether the
defendant is the person originally ] liable to pay or is aco- sharer Wbo
* has recelved payment from that person. . If, on the other hand

what is sued for is an amount of arrears, Whlch has become
* actually payable to the plaintiff, then there. is a distinction

between the person originally liable to pay and a co-shaver of _

the plaintiff, who has. actually received payment from: that
person. Article 181, applies in that case to the person orlgmally
11able to pay and Article 62 a,pphes ‘to the co-sharer who has

* received the payment. The present suit- is of the former:
character and has been rightly held- by the lower Court to be -
‘governed by Artmle 131, The decree must therefore, be con-'

ﬁrmed

Deeree confirmed. - -

"RoR

.80 15Bom 185, . ° - () (1597) 22.Bom, 669, -
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