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a Before Mr. Justw Olzandavarlcar and Mr Justzce Inglzt.

DEVI ox SHANKRAPPA (or1aINAL DEFENDANT), RESPONDENT.*

.Hmdu La,w—ll[amtenance—ll/[amtenance allowed by wzll of . lmsband o

PARAM.’I KOM RAMAYYA (ORIGINAL PLAINTIFF), APPELLANT, v MAHA- '

' mfe—Unclzastzty ‘of wife after hushand’s deatlz——Mamtenance " not

affected—Widoio— Unchas{zty—Starvmg mamtenance.

:" A Hindu widow was entitled to maintenance at the rate of Rs. 24 aycal .

under her hushand’s will. After. the hushand’s death, the widow led for some
“time an unchaste life and gave birth to a child : -but since -then she remained -
oha,sto She sued to-racover maintenance allowed to her under ler hu shand’s
w111 It was contended in reply that the plaintiff, on account- of the unchaste
. life which. she had led for some time after her husbzmd’s "death, had. foxfmted
her rxght even to bare or starving maintenance. :

Held, negatxvmo the contentions, that though the annulty was granted By
the will ag ¢ maintenance ” that word could not be understood as imposing auy, -
" condition. or restriction so as to cut down or extinguish the rxght to Rs 24 a:
year given by the will, .

" The rule that the will of a 'Hindu must be construed Wlth due regard to
Hindu habits and notions applies only where there is ambiguity. Caution must
- he used in applying that rule and’it must be a.dopted only where a suggested
oonst.uctmn of doubtful language leads to manifest absurdity or hardship..

" The general rule to be gathered from the texts i is that a-Hindu wife cannot be
nbsolute]y abandoned by her husband. If she is hvmg an unchaste life, he is
bound to keep her in the house under restrmnb and provide her” with’ food and
raxment Just sfficient to support life ; she is not entitled to ‘any other - right. -
I, however, she repénts, returns to purity and performs- expiatory rights, she
becomes entitled to all conjugal and social rights, unless her adultery was with
a man of a lower caste, in which case, after expiation, she can claim no .more
than bare maintenance and residence, -

Honamma v. szmmabhat(l) Va,lu ve Gomga 2) and stlmu Sﬁambhoy Yo,
Mmyamma(3) discussed.

.. SECOND appeal from the decision of c. C. Boyd Dlstrlct

Judge of Kanara, reversing the decree passed by R. R. Sane, -

Subordmate J udoe of Sirsi.

v .
«

"Second Appcnl No. 768 of 1908,

‘1’ ('877) 1 Bom, 55, @ (1882) 7 Bom. 84
o <s> (1884) 9 Bom. 105, L :

"
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Smb to recover mamtenance. ‘

B " The plamtlﬂ' Parami, was the - w1dow of one Ramayya Who
died in 1890, Ramayya had a daughter Mahadew (defendant)
. by his firsh a.nd predecedsed wife, . -

~ Previous to his. death, Ramayya ha,d made a W111 Whereby he

left the whole of his property to his ‘daughter Mahadevi, and -

provided for maintenance at the rate of Rs. 24 a year for hlS
~wife, Parami, The provision as to maintenance ran as follows ; -
“ But if the said Parami and Timappa Hegadi (the executor) should not pull

- on harmoniously, then, from the date on which the difference arises, the: said:
* Timappa Hegadi or the -Mane Aliyat who may take possession of "the

“property z\ccordin6P to this will should go on paying to her, only .as. long as she.-

hves, maintenance at the rate of Rs. 24 per annum on the responsxblhty of
my property
' It appeared that after Ramayyas death, Pamml had Ied

an unchaste life and - had a son bhorn of her.. But she soon

“returned to a'chaste life which she had. mamtamed upwards of
] elrrht years before suit. o

* In 1908, Parami sued to recover the arrears of six years mam-’
- tenance before suib, g : S o

‘The defendant conbended that the plamtlff was dlsentltled to

mamtenance on account of the unchaste life she had led,

" The Subordma.te Judrre examined the Hindu Law texts bearma: ‘

g upon the subject : and arrived at the conclusion that there was
nothing in Hindu Law to deny to a widow even starving main-
tenance on the ground of her past unchastity. . .Upon her right
~to receive the mmntenance under the w111 he remarked as
', follows :— . S

»

“Even apart from these considerations there is another strong reason to. hold

th'x(. the plaintiff is entitled to get the said allowance from defendants,” The
plamtxﬁ"s husband’s will (exbibit 15), under which the - defendants hold his-

- property, contains an express direction, that the defendants should' maintain®

. plaintiff, or in case of disagreement, should annually pay her Rs, 24 asa -

- geparate allowance. It is not stated in the will that the.lallowance should bo

- payable to plaintiff so long as she would remain chaste, Plaintiff’s chastity was -
not made a condition precedent to her getting the allowance. In the absence

. soinlaw who makes his home in his father-in-law’s house. - -

-

——
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“of any express dlrectlon to tha{; eﬁ’act in the will, I do not think that the
- plaintiff has forfeited her right to the allowance, which to all intents. and-

purposes is like an annuity for life. The defendants are boun& o respect the

* wishes of the testator.,. S Lo

‘On appeal, this decree was reveraed by the sttrlct J ud«e on
consxderatlons whlch he e‘cptessed as follow:. —

" The lef\rned Subordm‘\te Judge has written an 1nterestmg and calefnl

"]udgment But, when all is said, it simply amounts to $his: that he. prefers
" the~dicta in Kandasamiv. Murugammal (19 Mad. 6) and Roma Na'h v.

Rajonimons (17 Cal. 674), to the definite pronouncements of the Bombay -

) High Covrt in Valu v. Ganga (7 Bom, 84) and stlmu v: Manjamma (9 Bom,

108). " I do not think that such a course is opeu to us. We are bound to
follow the decisions of our own High Court, even if the other High . Courts
disapprove of those decisions. "I arrive at this conclusion with regret, as the
maintenance sought is only a plttamce of Bs. 2 a month and defendants are

+ This urged for plamhﬂ‘. that no Hindu Law- need be apphed as in this case
the annuity of Rs. 21 a year was loft to the widow as a legacy and defendant

- 1, her daughter, the residuary legatee, was bound to: «give effect to it under. the-

common law, There would be force in this argument if the will did not clearly‘
state that the annuity should be paid to plaintiff as maintenance allowance.

.But as it was ordered to be paid on that aceount, the fact that it was

bequeathed (instead of being given in some other way) does not seem to
absolve plaintiff from the duty of fulfilling such conditions as a Hindu widow
drawing maintenance allowance must fulfil.  And one of these condiﬁions ig -

" chastity. It can Jardly be supposed that the testator intended to f1ee his

widow from this duty

I wish it could be held otherwxse._ But it is useless to waste tlme in be-»
wallmg the severity of the Hindu Law as mferpreted by a.uthonty

The plmntlﬂ appealed to the Hloh Court.
- _Nzl/cant/&_ Atmaram, for _the appellant,
- D, G: Dalvi, for the respondent.

CHANDAVARKAR, J,:—This second appeal arises ont of & suit-
'brought by the appellant to recover arrears of maintenance, from :
the respondents, Both the Courts below have found that the:
appellant’s husband Ramayya' died in February 1890; devising
all his property by a will to the respondents.- The will contains
a prOv:smn that the respondents should mamta.m the appellant -

’
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':ff."m case she'lived Wxth them, but that, if owmg to d1<agreement'~v

l_she lived apart they should gwe her Rs. 24 a’year for het"'
e 'mamtenance. - -

- birth to a. child ; but that since then she has been chaste.

_ Upon these facts the respondents contended in the Courb of
- first instance that, on ‘account of the .unchaste life which the.
_ appellant had led for some time after her husband’s death, she .

had forfeited her right even to bare or starving maintenance.

In supporb of that contention they relied on two decisions of -

. this Court—7alu v. ‘Ganiga ® and Viskny v. Manjamma.®

'y

~In an able judgment, which is to be commended for a careful -
tcollahlon and examination of original texts, the learned -
" Subordinate Judge (Mr. R, R. Sane) held that these decisions *
» were not applicable to the present case, first, because, “the rule

_ there laid down.seems to have been based on certain passages

" from the Mitakshara and the Mayukha, which  refer to the

" maintenance either of the wives of disqualified heirs or of the

widows -of deceased coparcencrs;” and, secondly, because, “it -

did not clearly appear from the reports that the attention of

* the learned Judges, who were parties to the decisions in question,
" was drawn to some verses from the Smriti of Yajnyavalkya and -

~ Vijnaneshwara’s commentary thereon, relating to the treatment
- to.be given to degraded persons or -outcastes in general” On
the strength of these verses, cited in his judgment, and also of

" -the provision in the will, the Subordinate Judge held that the

"g_appellant was entitled to  bare ”’ maintenance and a.w‘ardcd

" the claim.

- On appeal by the respondents, the D1strlct Judae of Kanara.
_held that, whether the decisions of this Courb-in Valu v. Ganga ® -

and sthnu Skambhog v. Manjamma @, were nght or not according
to the texts of Hindu Law, they were b;ndlnd all the same on the

- subordinate Courts. As to the provision in the will, he held
~,that the annuxty of Rs. 24 a year, having been glven to the -

‘ (1) (1889)7Bom st - @ (1854) 9 Bom. 108,

L %8l
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. Panawr

, » S MamAvre
U ‘Tt is also found by the lowar Courbs that after the husband’s
" *death the appellant led for some time an unchaste life and gave
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-+ ‘widow ‘i’ express ﬁerms “as mmntenance allowanco ” 'mu‘zt be"“.'ﬁ
presumed. to.have been intended by the testator to be sub_]e\cb‘:

to the condition that the appellant should lead a chaste hfe."'_

_ Accordingly, the District Judge reversed the Submdmate J udge s' f

decree and dlsmxssed the suxt

On second appeal it is argued that the texts, on whlch the;

'Vf‘learned Submdmate Judae has relied in his ]udﬂment apply to -

1]

" the facts of this case, and that the rule to be gathered from

those texts is that a Hindu widow, who has at one time led an.

- unchaste life, is entitled ‘ab least to starving: or bare mainten:

ance, if she hes sqbsequeﬁt]y returned to a life of chastity. ..
The first set of texts ® noticed by the Subordinate Judge:

~ oceurs in Yajnyavalkya in the chapter on “marriage ” in the
- section ‘which treats of ¢ Rituals.” The first text, verse No. 70,

relates to. an. adulterous. wife, and, as correctly teanslated by;_"t
the Subordinate Judge, it runs as follows: “She is. to be;u'
allowed to live (by thie husband in his own house), deprived of .
he1 rights, poorly dressed, fed with & view to sustain life only,

,dlshonoured sleeping on the ground.”” This obviously relatea:f;

* to a wife, who is leading a life of unchastity, is unrepentant

_and is not purified by .means.of expiatory rites. In the case of

one so purified, the general rule is that she is restored to a]l;f.

~ conjugal and social rights. As Apararka ® puts it, ““she, who :

has performed expiatory rites, becomes fit for conjugal and'secizil )
association.” -And for that proposition he cites Manu, who says :
that “a wife, who has become purified after degradation, shall not -
e censured.” This also follows from the next but one verse of -

'Xejnyavalliya(é) and the'expla.na'pion given of it by the Mitak-
~ shara. ~There the Mitakshara explains that only a certain class -

of degraded women must be “abandoned *’~-viz., & woman who has -

- committed adultery with a man ~of a lower caste, and a-woman -

who has committed any of the sins regarded as deadly by the
Shastras. The Mitakshara also explains -that even in the case .
of such ‘women, * abandonment *’ (£7aga) does not mean' entirely .

(1) Verses 70 and 72: ‘——The Mitakshara (Moghe"s'.%rd Edition, page'IS) )
(2) FASTGRAT 3, §393gM47 KA (Apararka : Anandashrama Series, Vol I, pao'e 93)

_ 3 Verso No ’72 The Mitakshara (Moghe's 8rd Edmon, page 18),~
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.forsakmg and throwmg them upbn the _world helpless and <1909,
‘hopeless. . Tt means abandonment only ¢ for the purposes.of m
‘conjugal rights and rellglous ceremonies”. - That is, such women; M . Amm’
must be treated in the same way as women leading an unchaste
life.. They must be kept apart in the house and given just. -
enough food and clothing to keep body: and soul ‘together,-but -
all other relations of husband and wife mnst cease. The same.
view is taken by Nilakantha -in his Pragaschitta Mayukia®, °
Referring toa text in the Chatur Vimekati Smriti, which provides
that “there should be no abandonment of any woman exeept i in -

* the case of stich sins as the murder of & Brahmin and the like,”
he-explains that even in such.cases,"a woman should be made
to do penance in the house. - Madhavacharya in his Paraskara *.

- Dharma Samkita explains the law to the same effect (Sanskrit

’ Bomba,y Series Edition, page 852, Vol II, part I).

- The general rule to be gathered from these is that & Hindu
" wife cannot be absolutely abandoned by her husband. If sheis -
'~ living an unchaste life, he is. bound to keep her in the house
under restraint and provide her with food and raiment just
.sﬁfﬁclenb to support life; she is not entitled to any other right.. -
. If, however, she repents, returns to purity and performs expiatory .
* rites, she becomes entitled to all conjugal and social rights, unless
her adultery was with a man of a lower caste, in which case,
- after expiation, she can claim 1o more than bare mamtenance -

and re&dence.

" The next set of texts of Ya;nyavalkva(z) noticed by the Sub- , |
. ordinate J udge oceurs in the Section on Penances” '

~ In that section Yajnyavalkya first deals with the question of ’
explatory rites which a degraded man has to perform before he’

* can be restored to hiscaste. -Then'in verse 297 he deals with the .
case of a * degraded woman.” . He says that the same expiatory

e

) g TR .
T ot A aRegr a“aqdl'lﬁ{fﬁﬁ?n 1

STy el @ SR FRA
SRR [Prayaschxtta Mayukha : Benares Edition, page 91] )
. (2) The Mitakshara : Verses 297 and 298 : (Moghe s 3rd detmn, page 432).

" p 20406
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190, ,! ‘nies thab a.re prescrlbed for de(ri'aded men are’ ordamed m the .,'
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. casé of degmded women too, with this. dxﬁ'erence, however that :'1

in the case of such women, even after their pumﬁcatlon by means

of explatory ntes they do not become entitled to restoratxonii,_
~of the con_]ugal and soclal rights which they had before. demada—;

tion- but they must be allowed to.live “mnear ”’the house, )
provided with bare food and scanty clothmw just to keep ‘body -
and soul together, and- they must be guarded. ~Literally inter-

:preted this. would seem - to apply to all degraded women; who
- have. undergone: pumﬁcatlon -But Vijnaneshvara points out, in

his remark introducing the next yérse of Yajnyavalkya, that it
applies’ only to a’particular elass - of women, that is, to . those

-whose degradatxon was ‘caused by one of the sins considered:

deadly, . It is such ‘women’ only who, even after pumﬁcatwn,
must be alandoned. ' That is, while they.become entitled.to bare
food and raiment and .residence, they must be treated as unfit

*for the purposes of conjugal rights  and the. performance of

religious ceremonies.” That is the definition and- meaning of
abandonment ' (fyaga) as given by Vijnaneshvara in his gloss on -

one of the verses of Ya3nyavalkya in the first set of texts above :
notxced s - N T S

Asis pomted out by Nllakantha in hlS Pmyasc/w#a Ma /ukﬁa(’)

" the wdrd fyaga (abandonment) is ‘explained in the -Mitakshara

8¢ meaning the discarding of ‘a'woman so far as conJugal rela,tlons :

and religious ceremonies are ‘concerned, . but it does not mean

driving’ her out of ¢the house (that is, the husband’s). -No_ '

~ ‘question of a,baudomng a Woma.n for the purpose of, con_]uga,l .

~ . relations and religious ceremonies can arise except as between

k! husband and his wife. The 1mportant questlon is whether ~
this latter set of téxts applies to the case of an unchaste widow
.or whether it applies only to the case of an unchaste wife, The
* learned Subordinate Judge thinks that the language of the texts is
“wide enough to cover both the cases. Nilakantha in his Pray-’
. ;’sclwtta Mayukha, in the course of his discussion. “of the- question

as to the right of degmded Women to ‘the. performance of’

o mm(rtn q aqaamaw T 11m ar%a‘rﬁ A qanﬂa?mq?r% oo
(Playaschltta Ma.yukha Benares qu - page. 913
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: f explatory rltes, cltes some of the texts and alono- th,h them he y
-quotes a text .of Parasham(l) Whlch pr0v1des that “a. Woman, o

. who. cgncewes a.child. from a paramgur when her husband i is
,,e1ther dead or is not: to be found or has wone. abroad, -should be:

- ,regarded as degraded and sinful and drlven out of the. country.’f_ -
- Nilakantha- explains “driven out of the country” to ‘mean .

‘:. o dnven .out of the house »

“This text of Parashara, which. includes the case of a w1dow,
B 1 explamed by Madhavacharya‘z’ as relating only to'a woman
~ who is leadmor a'life of - ‘unchastity, i$ unrepentant, and-has not .

’ performed expxatory rites.  As to a womén, whether she is wife
“or W1dow, who' returns to a life of chastity after she has''been

»unchaste, Madhavacharya explains that she, after expla,tmn, :

cannob be cast out of the house, but that she musb be mamtamed

These text‘; of the S/mstrm, s explmned by the commentators
g f ‘recognised authorlty, would seem to support the decision of this
- Court in Honamma. v. Tiriannabhat® which has been dlssented
'from in, the, two later decisions in Valu v. Ganga® and st/mu
Slmmblmg 5 Manjamma(“) Doubt has been - -expressed in- Roma

V. ath v, Rajonimont Dasi® and Kandammz Pillai v, Murugammal®
. ag to the correctness of the decmons in Zalu v. Ganga® and

stlum Ve Man/amma(5) It is not necesary for the purposes of |
. ‘ this second appeal to decide the quesbion; which, ha,vmg reward )
" to'the: conﬂlch of authority in this Court, will have to be settled, -

yhen ] it atises, by a Full Bench.. We ha,ve referred to it only

Vo notlce the texts Wthh bear on the questmn that they may be

of use on a future occasmn. ,

(0 onker g g e A
© al R Uy uiddt aoEe i
o f aﬁt Ug s*g,ﬁﬁaﬁmm rma

- (The Prayaschltta. Mayukha Bena.res Edn., page 91.)

(2) Parashara Dharma bamhxta, Bomba.y Sansknt Serxes, Vol Il, Tart. L t

o pa.ge352. oL . L
{3 1877 I ‘Bom., 559, . 1. R o) (1884) 9 Fom 108, L " -

(0)) (1882) 7 Bom, 844 ®) (1890) 17 Cal, 674.

- O [A805) 10 Mad, 6.,
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v 21909, " In the present case thé appellant has claxmed ma.xntena,nceA/'
. Paramr not only under the Hmdu Law but also undér the provision in -
" Mamapgvr, - her husband’s will al]owma Rs, 24 a year to her as mamtenance.',‘
. 'The fact that the will expressly refers to the allowance as main-+
tenance has led the learned District J udge to infer that chas{uty,-f

is an implied condition of .the bequest. He: thinks- that the
“testator must be presumed from that expression to have intended

. that the allowance ‘should be given subject to.the condition of
cha,stlﬁy on which the rlght of' a Hindu widow to maintenance’
“ depends. No doubt “in construing the will of & Hindu it is not .
improper. to take into consideration what are known to be the’

- ordinary notions and wishes of Hindus with respect to the
devolution of property” : Makomed Shumsool v. Shewukram®. .

~ But a Hinduw’s power to make a will has been held to be-
* co-extensive with his power to make a gift snfer vives. . Having
~regard to the texts relating to an unchaste wife discussed in the-
earlier part of this judgment and the rule propounded by
Vijnaneshavara and Nilakantha; we must presume. that the-
“appellant’s husband would have -given her maintenance even in'

_ theevent of her unchastity during his life-time. - Such a presump-
tion must be preferred to that which the learned District Judge
_has drawn on the construction of the word “ maintenance » in.
the will, because the ordinary notions of the testator in such a

- case must be judged with reference to what he would have done
. if his wife had proved unchaste while he was alive. And what -
‘he would have done must be judged from what the Skastras, in -
the- absence of usage to the contrary, ordain he was bound to
~ do. According to the Shastras, be would have had to maintain -
" his wife, unless she ‘had miscondueted herself with a- manofa

- lower -caste. There is no allegation against the appellant of -
‘such misconduet.” Nor is it the case of the respondents that -

. there isany custom which has broken in upon the rule of the

Shastras. Further, though the annuity is granted by the will

- a8 “ maintenance,” that word cannot be understood as imposing

~ any condition or restriction so as to cut down or extinguish the
right to Rs. 24 a year given by the will,” Where an implication -

() (1874 L B 2L A.Tabp1d .
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,_'».1s to be made, xt muat be certain and: necessary. The rule. tba.t -

“the will of a Hindu must be construed with due regard to Hindu

“habits and notions applies only where . there is .émbigui'ty_._’ {"Mﬂ_\nmxﬁ

. Caution must be used in applying that rule and it must be

adopted only where a suggested construction of doubtful language .
“leads to manifest absurdity or hardshlp. + Here there is neither."
- The-meré fact that' the word maintenance is used - cannot aﬁ'ect i

'the uncondltlonal terms of the bequest.

On “these o'rounds the decree of the Dlstnct Judde must be :

reversed and that of the Subordinate J udge restored Wlbh the
_costs of bobh the appeals on the respondents. .

.Decree réveraed.
"R. R,

APPELLATE GIV1L.

quore M’r. Justwe C'handauarkar omd Mr Jusme Eeaion

MADHAVRAO MORESHVAR PANT AMATYA (ORIGINAL PLAINTI!‘F),

. APPELLANT, », KASHIBAI KoM DATTUBHA[ AND OTHERS (omenun Novamber 15, .

DEFENDANTS), RESPONDENTS. * I

Tmaner of Propeﬂy Aet (IV of1892), .sectwns 55 (6) (b),123—Reyzstramon )

- At (ITI of 1877); section 17 —HEzemption of assessment in lisu of services
- yendered or to be rendered—Document granting ewemption . not stamped or
reyzstered—-Sale—Ggﬂ—Hmdu Law—Nibandha:

In consxderatlon of servxces already rendered or thereafter to be rendered by '

. the defendant to the predeceSsm-m -title of the plamtlff, the latter executed .
* two documents whereby he - released the defendant from _payment to “him
_of the assessment on certain lands. Those documents were not stamped or
registered. The "plaintiff sued to recover arrears of assessment from the
‘defendant, who pleaded exemption under the two documents. The lower

-~ appellate Court found the transaction tobe one of sale, and applying section 55
’ (8) (8) of the Transfer of Property Act, 1882, ordered the plaintiff to pay to

.. the defendant what the Court calculated to be the equivalent of purchase-money
before he {the plaintiff) could recover the assessment s e R

.. Held, that the transaction--evidenced’ by thé documents could not be
‘_'zegarded as a sale, for the consxderatlon could not be regarded as L pnce

B ‘f Second Appeal No»' .420 of 1008, . "

g

1909, "

a

.

1909.

" PABAMI. -
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