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'_ API?ELLATE CIVIL., .

Bz @re Mr. Justzce Oﬁandavarkar and Mr. sttwe Heaton. ‘

>THL SECRE’I‘ARY OF STATE FOR INDIA IN COUNCIL (ORIGINAI,f

"DEFENDANT), APPELLANT, . LALD Ab NARAN DAS (ORIGINAL PLAINTIFF),
RESPOVDE\T. .

‘Bomba./ mel Revenue Code (Bambay Act v of 1879),; sectzon 481‘-—- o
" Governmeut—Assessment on land—Land appropriated for agmcultuml:
 purposes—Special user of land by siac]czng thereon tzmber in faer season—

e Oonstruatton of statute.

The pLunt!ff who was the occupant of Iand used for a.o'rlcultulal purposcs, :

paid to Government the assessment chargeable on “land- appropriated »’ for
* those purposes under clause () of section 48 of the Bombay Land Revemue
Code, 1879, During the seasons when the land was not used for agricultural
‘purposes, the plaintiff had let it out for stacking tiraber and derived profit from

this special user of the land. Government levied an additional assessment on . |

the land ‘on_ acconnt of that special user, purporting to do so under section 48,
clause (), of the Code. . J

‘Held, thwt the hnds could not be eharged with any additional assessment in

respect of the special user under section 48, clause (8), of the Code; for the .
expression “ appropriated for any purpose” in the clause means set apart for

that purpose to the exelusion of all other uses.

The Bombay Land Revenue Code (Bombay Act V of 1879) is a taxing’

enactment and must be construed strictly in favour of the subject.

- APpPEAL from the dQCISIOH of F. X DeSouzn, Dlstrlct Judge
" .of Thana. : . ;
-Suit for declaration and injunction.

* F'rst Appeal No. 29 of 1609,

+ The Bombay Land Reveuue Code (Bomhny Act Vof 1879), sccbxon 48, runs as

follows :==

The land-r(venue leviable under the prov'mons thxs Act shall be ¢" ‘geable— ‘

{2 upon land appropriated for purpose of agrlculture,

{3) upen lind appropriated for any purpose from whieh any ott or proﬁt or
' advantage than that ordinarily acquired by agrieulture is denved, .
(¢) upon land approgriated for building sites. .
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"+ The plamtlﬁ' Laldas owned certa.m lands which were used for
‘agricultural purposes “during the cultivating season; ‘and for .

which, he was paying to Government an annual agncultural .
assessment of Rs, 18-5-6. During the fair season, the lands were .
every year rented by’ the plaintiff to tlmber metchants for the‘»-

. purpose of stacking timber thereon.

The Collector of Thana, purporting to act under sectmn 48 and
Rulé 56 of the Rules framed under the Bombay Land Revenue
Code (Bombay Act V of 1879), levied altered .assessment on the:'
lands in view of their non-agricultural use during the fair season ;

and recovered Rs. 501-15-8 for the years 1904—190(7 from the
plaintiff. The plaintiff paid the amount under protest

Subsequently, the plaintiff filed this suit against the Secretary
of State for India in Council praying for a declaration that the
lands were not liable to altered assessment, for refund of the
amount already paid by him, and, for an injunction restraining
the deféndant from further levyifw additional assessment.

The District Judge decreed the plaintiff’s claim by g granting the
declaration and 1nJunct10n sought by him; and by awarding
refund of Rs, 122-3-2. In the course of his Judgment the
Judge remarked as follows :—

“The crucial point in ‘this case is whether it can be said that in the
circumstances above described the plaintlands have been appropriated toa
purpose unconnected with agriculture within the meaning of section 48 (b) of
the Land Revenue Code. The learned Government- Pleader presses for an
answer in the affirmative, contending that the section contains no such adverb -
as “ perpetaally” or ¢ permanently” to qualify the word appropriated. He
argues that the appropriation to non-agricultural uses may well be a temporary
appropriation only durig the fair season, and he wurges that if an occupant
derives an extra profit by temporarily appropriating land toa non-agricultural -
purpose, it is within the scheme of the Land Revenue. Code that the Crown
should participate in any such extra profit. He adverts to the rule of con-.
struction that siatutes imposing burdens, like Penal. Acts, are not to be so
construed as to furnish a chance of escape and a means of evasion (Maxwell :
on the Interpretation of Statutes, Ard edition, p. 405), and he asked ‘the Court

to apply that rule in the present case by giving effect to the mterpretatxon for
whlch he contends

N ow, the maxim ex antecedentzbus et conseguentvbus Jit optima mtemretatw‘
furnishes a well-known rule of constructioni thé interpretation of statutes.
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. And it has bsen laid d>wn as a corollary of this maxim that ¢ifany section” . ° '19('39; )
+ _be intricate," cbs ure, or doubtful thy proper mode of discovering its true - - CmCRTEARE
- meaning is by comparing it with the other sections and finding out the sense of  op Spars
- one clause by the words or cbvious intent of another ” (Broom’s Legal Maxims, ~ _ %
7th edition, p. 483). Accordingly in order to defermine whether a temporary. [ard a5
diversion of the lands to non-agricultural purposes constltutes an appropria-
-tion” to such purposes within the meaning of section 48 (B), it is ‘mecessary to
, rofer to the élause 1mmed1ately following. That clause enacts as follows:—.
“And the assessments fixed under the provisions of this Act upon any land
appropriated for any one of the above purposes; shall, when such land is appro-
priated for any other of the said purposes, notwithstanding that the termif -
- any for which such assessment was fixed, may not have explred be 11ab1e to be'
altered and fixed at a different rate.”

The Legislature then has classified lands for the purpose of the levy of .
assessment into three classes, accérding as'they are appropriated to agricul-

' tural, non-agricultural ¢r bui]&ing purposes. This classification is cbviously
intended to be exhaustive ; apparently it is also intended to be mutually exclu-
sive, for it is provided that the diversion of land from -ome class to another
entails liability to enhanced assessment under section 48 and to a fine under
" sbetion 65. Tt was apparently not contemplated that the same land could, during -
. the pendency of a survey settlement, be “appropriated” to agricultural as well
as von-agricultural purposes during one and the same year so as to bé referable,
to either class indiseriminately. The © appropriation ” contemplated: by the
seotion seems thus to have been an exclusive and permanent appropriation so

- that lands assessed at the survey settlement as lands *appropriated for
purposes of agriculture” would not hbe lisble to re-assessment as lands’
““ appropriated * for any purpose nnconnected with agriculture'nnless they had

_ in the interval ceased to be appropriated to agriculture.< If this is the correct

- interpretation then it is obvious that it is not competent to the Collector to
levy enhanced assessment on the plaint-lands which are admittedly “appro- "
prmted to agriculture ” during the cultivating sesson. : . L

 The same result follows if we apply the general rule that the words of &

statute are to be understood in their etymological or popular sense, unless

“there are special reasons to the contrary. To “appropriate” .is defined in
. Webster’s dictionary to mean * to set apart for or assign to a particnlar use to -
" the exclusion of all others.” Accordingly, so long as land is used for agricul- .

tural purposes “during the only period when it is capable of being so used,”
it cannot be subjected to enhaneed assessment or fine as land appropriated to-

" .purposes unconnected with agriculture, because there has been no exclusion of
agrieultural uses but rather a combination of agricultural with non-agricultural -

uses. ’ o

The argument that the' Crown is entitled to participate in any extra profit -
derived by the occupant from a temporary appropriation of agricultural land -
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- to a. non—aurxcultmal purpOSe can éasily be answered by a refexence to the ..
- definitions of the words ¢ occupans ”, ** holder*” and *¢ rxghﬁ to hold land ” ngen
* in section 3 (16 11; 10) re~pect1vely of the Land Revenue Code. ~

An occapant’s right to 1he possesswn and enjoyment er dlarosal of land 13',.‘:
absolute subject only  to the burdens and limitations imposed by the Land ’
Revenue Code. Such burdens must be stated in ‘clear terms in the Ccde_’f';'
itself and cannot be left to be inferred from extraneous considerations ; for it -
|is a recognised rule that statutes which encrosch on the rights of the subject,,
whether as regards person or "property, are subject to a strict construction,..
they should be interpreted, if possible, so ns to respect such rights. It is
presumed, where the objects of the Act do not obviously imply such an inten-

" tion, that the Legislature does not desire to confiscate the property or to
encroach upon the rights of persons ; and it is therefore expected that, if such’ :
be its intention, it will manifest it plainly, if not in express words, at least by.
- clear implication and beyond reasonmable doubt (Maxvseh on the Iuterpreta-’

txon of Statutes, 8rd edltmn, p. 399).

The conclusion then at which I amve is that the plaint- Jands cannot be

" said to have been appropriated by 118 plaintiff to a purpose unconnected with

agriculture within the meaning of sectlon 48 (b) of the Land Revenue Code
“and rule 56 of the rules framed thexeunder and are hence not liable to altered v
assessment under that section.

+

The defendant appealed to the H)gh Court.

. Stmngman (Advocate General), ‘with the Government Pleader _
for the "appellant.—~The lower Court has erred in construing the
term “appropriated” in clause (8) of section 48 of the Bombay .
Land Revenue Code (Bombay Act V of 1879). The wording of .
the section makes it clear that Government have thée right to:
levy extra assessment when land used for agriculture in the
agncultural season is’ utilized for non-agricultural purposes
during the fair season.  There is no hardship in this; for when .
the occupant makes. extra proﬁt he must also be hable to extra
assessment. ’

@. K. Parckh and P. B. Shingne for the respondent.—The -
Land Bevenue Code should always be construed in favour of
the subject. The lower Court’s view is correct, Theré cannot
be any appropriation within the meaning of section 48 of the
Code, unless there is abandonment of one purpose and- exclusive
adoption of another, At any rate, the new purpose for which"

' the land is used ought to be such that it becomes unalterably
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‘attached to the s01l and is not. capable of abandonment easﬂy

-as in the present case.
LA

o CHANDAVARKAR, J —The respondent is the occupant of land

used for agricultural purposes and has been paying to Govern:

:ment assessment chargeable on “land approprzated” “for those
- purposes under clause (2) of section 48 of the Bombay Land
" Revenue Code. During the seasons when the land is not used for
vgncultuml purposes, the respondent has been letting it out
for stacking timber and deriving profit from this special user
of the land, Government by the suit which has led to this
appeal claim the right to impose additional assessment on the
land on account of that specisl user. They rely on clause (§)
of section 48, which provides that land-revenue shall be charge-
able “upon land appropriated for any purpose from which any
other profit or advantage than that ordinarily acquired by
agriculture is derived.” The ‘'word-“appropriated ” means in
its natural sense “made one’s own” and conveys the idea of

exclusion, “To appropriate # anything for any purpose is to
‘set it apoart for that purpose in exclusion of all other- uses:

Amierican and English Encyclopoedla of Law; Wlwfeﬁead v
.G3bbons™, _ :

 The context in which the clause in question occurs in secs,
Hion 48 leads to the same- conclusion. Clause () rela:tos, tof'..
“Jand appropriated for purpose of agriculture.” That obviously

means land devoted to agricultural purposes. and no other,
Similarly clause (c) relates to “land appropriated for bulldmg
sites ’—=that is, land devoted to bulldmg jpurposes and 1o other.
If the word ¢ appropriated » - has that meaning in clauses (a)
-and (¢), we must understand it in the same sense in clause ()
havmcr regard to the ordinary canon of construction that a

word, which occurs more than once in an Act, must be construed -

to have the same meaning throughout the Act unless some

definition in it or the context shows that the Leglslaf{ure used

the word in.different senses.
L 10N, J, Eq. 235, -
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- 'Had the Lemelature mtended clause '(3) to apply to: ]and used
both for arrrncultural and other purposes, it would have used -
apt lanauage t6 convey ‘its meaning. ~It would have referred
to the land in clause (b) as land appropriated for purposes- of
ngriculture and other purposes except building sites.-. This is & '
taxing enactment, and must be conetrued str 1ctly in favour of the

subject. -

" The decree appealed from must, therefore, be conﬁrmed W1th‘
costs. : - ;e
© Decree confirmed.

R R L

ORIGI\TAL CIVIL.

quore M, Justwe Batchelor and Mr. Justice Oﬁaubal.

BAYABAI WIDOW, AND OTHERS, APPELLANTS AND DEFENDANTS 2, 3, 4, 0.
. HAJI -NOOR MAHOMED CASSAM, RESFONDENT AND PLAINTIFF, AXND
. N.C. MACLEOD, RESPONDENT AXD 1sT DEPENDANT*

Practice—Suit against defendant on ground, whick failed not to be decreed on -
. another ground—Application for leave to amend plamt after argument&‘
kearc’ in appeal disallowed—Res Jutlzcata,. : .

" A suit brought against the do fendants on one ground which fails should not
be decrced against them on another ground which they had no oppottumty of »

: meetmg

" After arguments in appeal have heon heard the Court will not aJlow an
amendment of the plaint so as to convert a suit of one character into a suit of‘
a substantlally different character.

* H. filed a suit in 1904 against A. and Je the drawer and mdorser respectwely
At the time of filing the suit J. was dead. "

H, obta.med a decreo- against both defendants, whlch decree romamed
unsatisfied.

In 1905 H, filed a suit avamst; the heirs of J on the same two hundies.

" Held, the earlier suit having been filed 'mamst the firm of J. and not agwmsb
J. personally was a bar to ihe lator suit, -

' THIS was a suit filed by Haji Noor \Iahomed Cassam swamst

the defendants as- the heirs and lerral representa,twes of one

’ "‘Appeal No. 1417‘7 Sulc No 611 of ‘905v .
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