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the testator’s faetory is referable to hlS nnphed authonty a8 8
trustee- and not to his position as-executor. - See the Judgment

‘ of May, C. J., in Devité v. Kearney®.

We set aside the decree of the District Courb and dxsmlss the
_suib W1th costs throughoub on the pIamhﬁ's. :
: . Decres set asz’de.~,, P

’ T ! X e G. B. R"
-, L (1883) 13 L, R. Ir. 45 at p. 52, - :

'-’:APPELLATE-' CIVIL.

_ qu‘ore Sw Baszl Scott, Kt., Chief Justzce, cmd .Mr Justzca Batclzelor. .
SIVLAL JETHABHAI PLAINTIFF, v BHIKHA RAMJAN, DEFENDANT.*

.Deklchan Agmcultumsts Relief Act (XVII of 1879), sections 12 and 19—

- Retrospective effect—Indcbtedness existing at the date of tiw passmg of B
tke Act as well a,sfutme indebtedness,

. The plaintiff sued to recover from the defendant & eertam sum due ong -

" money bond, dated the 17th May 1604 The suit was cognizable by the Court ",

in its Smail Cause jurisdietion, The bond sued on was passed-in ad]ustment :
of an existing debt which itself was the balance due on previous advances, Some -
of the provisions including sections 12and 18 of the Dekkhan Agriculturists’
‘Relief Act (XVII of 1879) were made applicable to the distriet on the 15th
Angust 1905 and the present suit was filed on the 26th March 1909. As'the
several advances which led t6 the bond were prior in date to the apphcatmn of

the provisions of the Dekkhan Agrxculturlsts Rehef Act (XVII of 1879) to .
the district, the following question arose :— : :

. “ Whether soction 18 of the Dekkhan Agriculburists’ Rehef Act (XVII of
8790) is retrospective so- as to apply to the case of transactions entered into
before the date of its extension to the dlstnct bub the suit in respect -of which -

is instituted after tha date?”

. Held in the affirmative that sectlou 13 of the Act is retwspecbxve

Sections 12 and 13 of the Dekkhan Agncultunsts’ Relief Act (X VIIof 1879)
shoW that it was the intention of the legislature to open. up all transactions between
the parties having a bearing upon the claim out'of which the suit arises from
the vefy commencement. This is ove of the means adopted by the legislature

" to carry out the intention expressed in the preamble of relieving the agricul-

tural classes from mdebtedness ex1st1ng ab the date of the passing of tho Act

.us well a8 futnre xndebtedness

. Civxl Reference No. 5of 1009. ‘
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' Rmmmcm under Order XLVI Rule T of the. Cunl Procedure

Codo . (Act V-of 1008), by J. N. Bhatt, Subordinate Judgs of

.:_'Borsad m the Ahmedabad Dlstmct

Small Cause smb. SR

. The plamhﬁ' sued the defendant who was an agucultunst to-

Vrecover Rs. 48 including interest due on 8 money bond for Rs, 81,

-‘dated the. 17th May 1904, passed in adJustment of an ex1sb1no‘; A
“debt,” The- orlglml advances amounted to ' Rs. 21- 3 -9 in 1896 _

and they were followed by further advances,

-Section 13 and several other. sections: of the Dekkhan Agn-
_‘cultunsts’ Relief Act (XVII of . 1879) were extended to the
Abmedabad District on. the 15th August 1905 and the present
. suit was instituted on the £6th March 1909,

© As the advances which resulted in the passmg of the bond

" were made before the: -application of sections 12 and 13 of the
Act to the Abmedabad District, -the Subordinate Judge referred

" the followmg question for an authoritative decision under Order -

'XLVI, Rule I of the Civil Procedure Code (Act V of 1908) i
« Whether section 18 of the Dekkhan - Agncultunsts Relief

Acb is retrospective 50 as to. apply to the case of transactions
_entered into before the date of its extension to this district but

the suit in respect of which is instituted after that date 77

. The opinion of the Subordinate Judge was in the afﬁrmatlve.‘
- In makmg the referencé he observed as follows :~

Tf section 13 were to apply and account taken in the manner lzud down

by it the plaintiff cannot recover more than Rs, 26-8-0. If it were not to’

_apply, the plamtlif would be entitled to recover Rs 48, the full amount of
_the claim, .

e

. The plamtx&"s pleader re]ymg on I L. R & BomQ 630 contends as-

‘ follows :—

1. As section 13 of the Dekkhan A«rlcultunsts Reliof Act is held not tobe .

retrospestive, it cannot apply tothe case of a transaction entered into before
the date of its extension to this . district;notwithstanding the fact that the suit

was instituted considerably after the date of the extemsion of tho section, '

" The Full Bench rulingin I, L. R. 81 Bom: 630 decides that the last sixteen
" words in section 12 of the Dekkhan Agucultunsts’ Relicf Act ‘and secondly
‘with a view to taking an account between such parties in manner herein-
\.after provxded land sectlons 13. and 71A are not xetrospectWe and do
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" not apply to suits mstltuted before the Dekkhan Agnculturlsts Rehef_ :
“ " Act came into force. This is the rationale of the decision as appears froin :

. the faet that when  the case was béing argued, Chandavarkar, J,, remarked =
" that the sections in question did’ not morely: affect procedure but that they.
_ affected rights and so could not have retrospective effect. =Knight, J., also. *

said that the taking of account mightbe a matter of a procedure but- that,

“the enforcing of ‘accounts was not. These remarks in effect upheld the
“opinjon of the Subordinate Judge at Thana to the effect that the provisiong- -
“in question’ - should  not have * retrospectwe effect  or - apply. topending’

guits)” as the creditor had certain vested rlohts under ‘the law in force‘;.

* before the extension of the Dekkhan Agriculturists’ Relief Act. -

2. There is Do reason why the case of ‘a pending su1t should be dlstm-"_"‘
gu;shed from one’ in réspect of which no suit - was pendmg, if -the trans-.

.actions in both the cases were entered into before ‘the date of the apphca-» ,

tion of the Act. .Broom in his Legal Maxims (page 24, 7th Edition) when -

. discussing the - maxim Nova ° constitutio  futuris formam imponere debet_
. non’’ precteribis ” says thab ¢ every statute which. takes away or impairs.a.
. vested' right acqmred -under existing -laws, or creates a new obligation, or

T-lmposes a new duty; or attaches ‘a new - disability, in respect of -trans

actions or cons1derat10ns already . past, must be deemed retrospective in its™

~ operation.” "This is the meaning . of the” word 'retrospective. There is no.

reason, therefore why L. L. R. 31 Bom, 630 should not apply to this'case. i

8 Even a statute against wagenno' “contracts was held -not to apply -

" - yetrospectively to such contracts entéred into before the statute ‘came’,

into force, as appears from the following passafre at. p'w'e 2llin T. L.
2 Bom. 148 i : ‘

) “Hence in Moon v Durden 2 Ex. 22) the ma;onty of the Court held that a

-, right of action fully acquired before the passing of the Wager’s Act was not

éx‘t_ingu’ished by the words, ‘no action shall be brought or maintained’
on o Wager. ~The public interest was manifestly the motive of the law, yet
as between private parties it was not allowed to affect the consequences of -
acts not at the time they were entered on, forbidden, and capable in them-

selves at the” tlme of generatmg alegal right and correspondmg obhgatlon.” =

. _4. On the analogy of rules contamed in clauses Cand Eand the last‘

: paragraph of section 6 of the General Clauses Act (X of 1897) the plaintiff .-
" hasa vested right to bave his case decided according {o Iaw as it existed - -

“ before the coming into force of sections 12, 13 ;nid 7 1A 6f the Dekkhan Agni-
. “culturists’ Relief Act in this District. '

_The , defendant who is. in gaol was not represented by & pleader, owmg‘

_probably to poverty. The Government Pleader represented the plaintiff.

As amicus eurie Mr. Bh'mabhfu awued the case for the defendwnt qs'?
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R 1 The rulmor in questmn (L.Le R. 31 Bomba.y 630) is 1ok corrack, - Look- o

~ing to the course. of decisions as to the retrospectivity - of - section 174 of the
*. Bengal . Tenancy ‘Act; time would come for overruling this decision. - The:
~ question whether section 174 of the Bengal Tenancy Act was restrospective,
* was first answered in the negative by ‘s Full Bench of the (lalcutta High Court
“in 1T L. R. 14 Cal 636 on the ground that that section conferred upon judg-
‘ment-debtors a new right which they did not possess under the old Act.
‘But this decision was held wrong by -another Full Bench in L L. B. 22 Cal,

767 which ‘also -upset another . Full Bench ruling in 1. L. R.21 Cal, 940 ag'.

“to section 810A. of the old Code of Civil Procedure not being retrospective.
Thus. both section 174 of  the Bengal Tenancy Act and ssction 310A . 6f the
Civil Procedure Code were ultlmately held to be retrospective. L

- 2-.Tn I i R. 25 Bom. 104 it -is said that - section 310A. of+ the Civil

-Procedure - Code had been drafted on the lines of section 174 of the Bengal

Tenancy Act V1II of 1885 which has been passed “in the interest of another

unfortunate class ; the poor tenure holders whose lands were liable to be sold .

for arrears of rent.” -In the Full Bench ruling of I. L. R. 14 Cal. 636 it was-
said that if the language used had contained a direct implication as to the
intention of the. legislature to make it retrospective, it would have been so-
interpréted, - Though on the one hand Mr, D. A. Khare -argued before the

Tull Benchin L L. R. 31 Bom. 630 that section 12 of the Dekkan Agriculturists’ -

Relief Act mixed procedure and rights so inextricably that it was not possible

to separate-the one from the other and to give retrospective effoct to it, it may -

be argued on the other hand that this inextricable mixing of the two
amounts to a direct implication- of the kind mentioned in the Full Bench.
ruling in I. L. R. 14 Cal. 636, If ‘the legislature in order to reliove agri-
culturists directs the history and merits of their cases to be' gone into for two

purposes and  if the history .of a case implies an inquiry into the past why-

should it be supposed that it intended such an mqmry for one purpose in
the caso of - cohtracts and other transactmns “entered into before the- exten-
gion of the Aot and for both the purposes in the case of contracts and
other transactmns entered into after the extension of the Act.. '

’ 3. No doubt. the general _mlejs that a statute is not to,>be retro-:
" spectively enforced. There is, however, another principle referred to by
West, J.,in a case under.the Dekkhan Agriculturists’ Relief Act (L. L. R..

‘8 Bom. 840) which requires to be considered—the principle “that a law,

passed to promote some important public interest may be given on that
account 'a rétrospective operation if necessary, as the rule against such
operation rests itself on such & general publio -interest, which may, under tho.
circumstances be. deemed of less importance than the one  embodied in the
statute.” The learned Judge adds: *The purpose of the Dokkhan Agri-

culturists’ Relief Act was undoubtedly to shield the property of agriculturists

w&mst their crec’htors a.nd thxs purpose we cannot but see wa3 consxdered
i 1337«0 7 : :
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by the Levlslature one of greab: pubhc 1mportance. Thus only are . the';‘.
anomalous -provisions of the Act to be accounted for.. Such a .purpose:sc
manifested we -cannot suppose to have extended only to the 'cases of attach-

- ments ‘made ‘after the Act.had.come into force.. No intelligible. reason. .
could we think be assigned- for such -a distinetion” (p.-847) In 7 Bom,"

L. R, 497 at _page 518 Batty, J., rofers to the passage and says when the
maxim Salus populi suprema lex applies and ‘the aim of an Actis to
promote important public interests, ‘private -interests may justificably. be -
subordinated and a construction necossary  to eﬁectnate the intention of -
the Legislature miust be given effect thereto. In the case of the Dekkhan Agri-

-eulturists’ Relief Act the point was not whether it ereated new rights but -

whether expressly or by direct implication the legislature intended both the -
thmgs mentioned in section 12 thereof to be done. retrospectwely or only one
of them. 5 )

" The ruhng in quesbxon (L. L R. 31 “Bom, 630) was arnved at in the
case of a pending suit-and so it cannot apply to a case like the present where -
the suit was instituted after the coming into force of section 13, ' The plain

.meaning of thiy section is to affectall transactions whether made before or

after the Act came-into force.. But there is nothmg to clearly show ‘that it was
‘intended to operate in pendmg suits, :

These arguments glve rise to the followmg questxon e

Whether seetion 13 of the Dekkhan Aguculturlsts Rehef Act is reluospee‘uvei
50 28 to apply to the case of transactions enietred into before the date of 1ts
extension ‘to' this- d:strlct but the suit in respect of which is mstltuted aﬂ;er ;
that date? - . ' S

" The qnestwn thus formulated does not _appear to me free from doubt and-
difficulty, but as it is very important 4s ai‘fectmg the interests of agriculturists.
and is likely to arise now and then, with dlfﬁdence I venture to submlt it with: -
the followmg observations: :

" The important. questlon for consxderatlon seems to be what does L L R.
31 Bom. 630 actually decide P Does it decide that the last sixteen words of
section 12 and section 13 and 71 A of the. Dekkhan Agriculturists’ Relief Act -
are absolutely non-retrospective or does it decide that they are only partially non- ~
retrospective so as not to apply to the case of a pending suit. The case was one of
apendingsuit, All that their Lordships said during the course of the argument or.

" in the judgment had reference o this case of a pending suit. ' That a statuemay .
be only partially retrospective appears from the following passage in Maxwell.

N

on the Interprétation of Statutes (4th Edition, 1905, page 322) —

“For it is to be observed that the retrosspectlve effect of 2 statute may be
partial in its operation. Thus it has been said that section 35 of the Divided-
Parishes Act, 1876, which contains a code of transmitted status in relation tor

vsettlement,ls to be conmdezed as' fully 1etrospectwe for al pmposes, excert
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onIy as 1e'fa,rds ad]udlcat.ons made before the commenc‘ment of the Act 50

. "that for the purpose of determining,the settlement of children born:after 1876; Stvosn

JETHABUAL

it may be that their father’s settloment is governed by the. section .even though
. his settlerient for the purposes of his own removal i8 not affected by it e

2 Ao'am West, T3, in Tn re Ratansz Kalwmz and obhers (I L R. 2 Bombay
148) at page 210, says: :

' " I The general principle of non- retroactivity of now laws peed not be msxsted

- On the other hand there is in' one sense an element 6f retroactivity in .

a all laws since no law can operatd excapt by changing or controlling what would
else have been different capabilities or a different sequétice of acts and events
' havmg their Toots and motives in the past. It would be more important for

- practical purposes to dlstmgulsh if possible the eases and the senses in ‘which

" the loosely expressed prmclple does and does not apply and fo ascortain the
exceptmns to which it is subjeet. That, as has occasionally been argued, there
" is something universally and essentially wrong and unjust in retrospective laws

is not to be admitted, The principlelhas indeéd been accepted as & fandamental
one in the written constitutions of some states, but it is pmperly icjected by
E Wﬂles, J., in-the zase of Phillips v. Eyre (L. R.6Q. B, p. 23) and by Dr.
. Luushington in the “ Tronsides.” For the legislater the question is always one of
‘the hwher as agamst the lower or of the general against the particular intorest.

- For the judges the question is simply as to the true intention of the Legislature.” .

) . .There is the further rule: * ‘that a Statute 1snot to be construed soasto
ha.ve a greater . Tetrospective operation than its language renders. nesessary.
Even in construing a section which is to a certain extent retrospeotxve the;

. maxim ought to be borne in mind as applicable whenever the lins is reached

. at which the words of the section cease to be plain” (Maxwell on the

Interpretatlon of Statutes, p. 322, 4th edition, 1903), . -

. Applying these pmnclples to the section in questlon it appears that though,'

- the words of it convey that the section is meant to have retrospective effect
they do not show whother it was meant to include cases of pending suits.
Courts are reluctant to extend the application “of astatuté or its section to the

case of a pending suit unless it clearly appears that it was the intention of the,

- legislature to so apply it. The Legislature may infend a section to operate

. retrospectively and yet may nof intend it {fo operite on. pending’ suits.

‘Section 13 of the Dekkhan Agriculturists’ Relief Act appears to be a section’

of this type. - In my opinion I. L, R. 31 Bom. 630 “while deciding that the’
" Iast sixteen words of section 12 and sections 13 and 71 A do not apply o pend-

‘ing snits leaves their retrospectivity otherwise .untouched not\vlthst,andmg
" the fact that the Subordinate Judge and  their Lordships -of the High Uourt

during the courso of the argument made genersl Temarks: o the effect that
the sections were. not retrospective. Though thexr remarks Were .general it -

c‘mnot be forgotten that they wele made in relahon to the caso of A pendmﬂ

: smt
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. 1909. - The fact that a partv‘ular statuteor a °ect10n 1f it is retrospectzve wﬂl not
: “SIVL A.L necessarily make it applicable to the .case of a.pending suit. The questmn
JETEABHAT  would still have to be considered whether it js so far retrospective as to apply';,
‘ an{m 5 Yo pending suits. If there is no such intention appeaving section 6 of the
© RAMJAN, General Clauses Act will apply if the new enactment repealed any existing one. .
' If the now enactment altered any existing law without repealing any cnactmeént

the principle of law enunciated .in the Gujrat Trading Company v. Trikamji -

Velp (3 Bom. H. C. R. 45) and followed in 10 Bom. L. R. 625 willapply, In the

* lust case the ruling in Fotamabibi v. Ganesh (I L. B. 31 Bom. 630) seems to v
have been interpreted as decxdlno' no more than that the last sixteen . words of
section 12 and sections 13 and 71A are not rotrospective so as to apply to a
suit- instituted before the Act came into foree in the particular district (p. 636) 5
thereby the meaning is conveyed that they are otherwise retrospective. ' If fhe
view of their Lordships in 10 Bom. L. R. 625 had been that I. L. R. 31 Bom."
'630 decided that these sections were .absolufely non-mtrospectlve there would
have been no necessity to set asido the order of the lowe1 Coult peumbtmg w1th-
drawal of the suit. -

‘In L L. R, 17 Bom. 289 a questmn arose whether- section 81, clause 2, Of"thc

: T'dukdals Act (Bombay Act VI of 1888) was retrospective in operation. In
this case a dected’ upon a mortgage bond was passed on 15th August 1887.

. The property was sold on bth August 1889 but the Collector vefused to confirm ’
the sale for want of sanction of the Governor, the Talukdars’ Act having come
into force on the 25th March 1889. The High Court held that the section was
not retrospective antl that the sale should be confirmed- though 10 sanctxon had
been obtained. - g

“InL L.R.19 Bom 80 which also is & case'on the same section of the
Talukdars’ Act the mortgage was excouted before the Act came into force, but
a decree for sale was passedafter its comma 1nto force. -It was held that no

' sanctmn of the Governor ‘Was necessary.

In L L. R. 20 Bom. 565 the correctness of the above rulmg was doubted
It was however explained and its correctness maintained by Ranade, J.,in -
"I.L.R.22 Bom. 884 on the ground that it was presumably the case of n
pendmg suit. " Tn the last mentioned case the mortgage was executed in 1883
and a suit on the mortgao'e was brought in 1893. “The District Court held that
section 31, clause 2, of Bombay Act VI of 1888 did not apply as the mortgage -
was effocted prior to the passing of the Aot and so passed an orderabsolute for the-
‘ sale of the mortgaged property. The High Court reversed the order holding
that the section did’ apply. The case in'L. L. R, 19 Bom. 80" was ‘assimilated
to the class of cages referred to in I. . R.17 Bom. 289 on the ground that the
suit in I, . R. 19 Bom. 80 was presumably instituted before tbe date of the
applmatlon of the Act. Ranade, J.,-observed — .
- “There Is no partmular reason to dlstmguxsh cz\ses in which & decree - has '
been obtained from those in which proceedlings had been presumably instituted
v before the Act oame mto force. In Doollubdass A2 Ramloll (6 Moo. L A. 109)
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:-U.then Loulslnps of the Privy Couneil had- to conmder how far retr05pect1ve

" effect could be given to the provisions of an Act'of 1818 which declared that

" “all agreements by way of wager shall be null and void ? and it was held that
" this prohibition did not affect the validity of existing contracts af all events not
. those contracts on whwk actwns kad already been brought before ithe .mew Act ..
. came int0 for¢e..ismsenniessnssnniiieness (The italicsare mine.) "In Shah Kalidass .
- Y+ Chudasama (P. J. for 1808, p. 438) as the encumbrance was of a date prior to -
. the Act but the suit was instituted long after the Aot came-into force,a decree’
‘was passed for the amount due, but its enforcement by sale of the property was

. made -subject to the provisions of section 89 of the Transfer of Property Act
whigh would, it was observed, make it possible for the ereditorto obtam the
* sanction of Government before the sale actually took place.” :

The above decisions on section 31, clause 2, of the Talukdars' Aet show thnt

- though the section was expressly held not to be retrospective by one Bench, it did

not come in the way of another Bench holding subsequently that thesection did

. apply to a case in which the suit was instituted after the coming into force of
the Act though the transaction sued on Was of a date anterior to s comm,,
into force. : -

_ On fhe strength of these decisions it may be argued that though sect'on 13
. of the Dekkhan Agriculturists’ Relief Act is held nobto be retrospective in 1, L,
. R, 31 Bom. 630 the decision would be no bar to the apphoablhty of the. section
t0 the case of a transaction which, though entered into puor to the coming mto
force of the section in this district, was sued on after its comlng into force, -

o I‘or the above reasons I think that the ruling in I. L, R. 81 Bom, 630" does
* . not come in the way of answermg the questlon I have framed in thc aﬁirma-
txve. . ’ . .

1 however my interpretation of the wlmg in 31 Bombay be not colrect :

and it be mterpreted as deciding that section 13 of the Dekkhan Agriculturists’
Relief Act is absolutely nonsyetrospective the arguments' in favour of the
_retrospectivity of the section appear to be Very cogent and it is for their Lordslnps
to consider whether another Full Bench should not intervene. Under this Iatter
interpretation it seemg difficult to make a distinction between two cases of
. contracts beth of which are entered into, say, a year before the coming into
force of a section authontahvely ruled to be a provision not of procedura

“law but of substantive law but one of Which was sued on the day precedmg, :

- and the other on the day of, the coming into force of the section. To make

.. _myself more clear, suppose a provision of substantive law comes into force on

" Avugust 1st,:1005. A suit is filed-against B by A oil',Juiy 3lst, 1903, and

- another against. C on Avgust 1st, 1905. The contracts with B -and C both-
were entered into on 1st September 1904. 'The High Court in the former case -
- rules that the provision is of substantive law and affects a vested right, therefore -

“the new law cannot operate’ retmspectlvely The: ratlonale of this ruling s that

A and B contracted on Ist September 1904 w1th reforenco to & partxcular state
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. of things. They did not know that the mtelest agreed o could be out down

Dooes not the same reasoning apply to the case of Aand € who also enter ad mto- ;

-a similar contrwct on 1st September 1904?

o Accordmu to the usual canons of conshuctmn governmg such enactments*'

as the . Dekkhan Agucultunsts Relief Act everything ‘must be done in’
advancement of the ‘remedy - cons1stent1y with the pliin language of the
Levlslature 50 as to afford the “utmost relief which’ the' meaning of tho lan: .
guage can allow, "It appears from the ruling in 10 Bom. L. R. 745 that .

section 13, Dekkhan Agriculturists’ Relief Act, has of necessity to be applied to®

all cases the history and merits of which have been inquired into under section 12
of it. Thus the application of the two sections is co-extensive. If thisview
is correct there is a conflict between it and the ruling that the last smteen Wmds
of section 12 and sections 18 and 71A are not retrospective.: - ' T

" On a consideration of the argaments for ‘the plaintiff and the defendant.
and for the reasons above seb forth, I Would answer. the questnon fmmed in

_the aﬂirmahve. Sk

“The reference was argued before Slr Basil Scott C J., and.
Batchelor, L . ‘ ,

1, R, De.mz (amicus czmw) for the plaintiff S0 faf a3 pend- .
mg suits are concerned this Court has, in its Fall Beiich ruling -
in Falmalibi v. Ganesﬁ W, held' that the last sixteen words of
paratrraph 2 of section 12 of the Dekkhan Agncultunsts Reliof
Act are not retrcspectwe\ We submit that section 12 apphes :
only to transactions entered into after the provisions of the Act
-were extended to the Ahmedabad District. There areno decided
. cases either way, therefore reference will have to be made’ to"
the canons’of construction of a statute. The Privy Council have
‘held iti Doolubdass v. Ramloll®, which ‘Was a case of wager, that

‘a new statute cannot affect a transaction entered into before it

‘was enacted at any rate it cannot affect a transaction in respect
“of which a suit is already brought. ~In the above case, the suib
.was brought before the particular Act was enacted but therein
_there is an’ expression of general opinion that anterior transac-

- tions are not to be affected. The observa.tlons in Moon v..

Durden® are to the same effect. We rely on seétion 6. of . the
General Clauses Act 1896 We have a vested nght to get a

K (1907) al Bom.630. 0w (lSaO)5Moo. LA, 109
o 0 (88 2B 2 L ,
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decree on our Mata a.nd no neiv statute subsequently passed can:
divest us of* tha.b right. No distinction ¢an be.made between:.
{ the case of a transaction admittedly entered into before the
Act care into operation and. (2) one in respect of which a suit-

“is bxouo'ht after the enactment of - ‘the Act. -Relying on the,

’decxslon of -the Full Bench -in Fatmabibi v. Ganeslz(l) we submit_
that section 12, clause 2, of the Dekkhan. Agnculturlsts’ Relief.
Act is not retrospective and the point referred to should be.

- answered in’ the negatlve. The followmw cases-were cited :—

. In the matter of the. pelmon g" .Rafcmsz Kahanﬂ@) Javmzmal
Jitmal v. Muktabai®, Manokar Ganesk v. Chutabhai Mithabhar®,
- Kalian Moti v, Pathublai Fal;zbﬁm“’ Tayloi v. Manners(“) and

Phillips v. Byre®™,

G. N.. Thakore (amicus eurm) for the defenda.nt ——The rulmg
of the Full Bench in Faimabibi v. Ganmesk® gave rise to - the -
present question. Therefore it is necessary to see what that
case really decides. The reference to the Full Bench wasmade
because. there is an apparent conflict -between the decisions of.
this “Court in Pannalal v.. Kalu® and Suryafi v. Tukaram®..,
The last caso decides-that sections 12" and 13 .of the Act are -
'apphcable on]y to sults lngtltuted on-or after the 1st November.
1879 and the former case was supposed to be in conflict with it.
The Full Bench held that ‘sections 13 and 71A and the last:®
‘sixteen -words of section 12, clause 2, did not apply to suitss
instituted before the. Act came into force and read Pannalal v..

- Kalu® as mdlcatmg a_similar construction of the law. The.
questlon of the apphcablhty of the Act to anterior transactions
was not before the Full Bench and the language used is to be
réad in the. light of the questlon submitted for decision.

To argue from this that the Act did not apply to anterior.”

.transactions -is to take a long stride. Pending suits stand on-
& footing of their own, They are always governed -by the law-

) (1907) 81 Bom. 630, _° . (5 (1892) 17 Bom. 289, -

(2) (187%) 2 Bom. 148. o (6) (1865) L. R, 1 Ch, 48,
(%) (1890) 1¢ Bom. 516. o {7 (1870) L.R. € Q, B., p. 23,

@ (1884) 8Bom, 847. - - ° ' (8) (1506) § Bom, L. R. 79&
(9) (1880) 4 Bom. 858, - .
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obtammo ab the date of their 1nst1tut10n . Gu}amt demg»‘.
Company v. Tribamji Velji®. They are understood “to ‘have
the same force as a decree: Chudasama Naudkabhai . Naran:
Tribhovan®. - The rights created by a decree are of the hlghest

- kind .and infinitely superior to those created by a- contract ¢

Naviu v. Raghu®, Tatya v. Bapu®. Tt cannot therefore be.
urged that because the Act does not. apply to pendlng sults, it
cannot also apply to past transactions. 3

. Apart from ‘the Full Bench ruhno the present case is quxte )

.V clear, There is no ruling against the view we-contend for. .On -

the contrary thls Court has always proceeded on the assumption.
that the ' Act applies to-all transactions. Even the-case-of -
Siryaji v. Tukaram® supports this contention. The. cases of

. Navlu v. Raghu® and Tatya Vithoj v. Bapu -'Balaji(“}_a&e*

further illustrations. In all these cases the transactions were of

~earlier dates, still the decisions rest on groundé “other than that

of the non-applicability of the Act to certain transactions, This"

-is . because the languagoe, is quite clear. ~The word ‘history’ in-
. section 12 of the Act can only mean past hlstory and the word

“commencement ” is used without any word modifying its natural -
import. The preamble ‘of the Act again clearly indicates the .
intention of the legislature which was to relieve the indebtedness,
meaning thereby existing indebtedness. = The supplementary
+definition of the word "agncultunst’ in clause (2) of section 2
also helps our contention. Both the language and the intention.

" being cleaf, no canon of' constructlon can help the plamtlﬂ' The.

Act is to be construed as indicated in Shivram Udaram v. K ondiba

- Maktaji®, The cases of Moon v. Durden® and Doolubdass

Pettambmdass v. Ramloll T/cackaoneydaas(s) were both: cases of .

. pending suits. Those decisions went on the presumed intention
“of the 1emslature which was there quite different. The observa-

tions relied upon are obiter dicta and should be read with reference "
to the point for decision,  We therefore submit that the questlon'

- referred should be answered in the afﬁrmatlve. -

(1) (1867) 3 Bom, H. C. R. (0.C. 1) 45. (5 (1880) 4 Bom. 358.,
2) (1897) 22 Bom. 884 . © (1884) 8. Bom. 340.
(3 (18%4) 8 Bom. 303, - .. () (1848) 2Ex, 22

. ) (1557 Bom, 820, . . - () (1850)5 Moo T 4,200,
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= .Desaz in reply‘-The observatlons in Manolzar Gtmesﬁ V.

C’Lutabﬁaa Mzt/mb/mz(l) cannot affect the present case, for they

‘are’in conflict with the view. of the majority of Judges in In -

the matter of #he petition of Ratansi Kalianji®. No doubt.the
‘object of the Act was to help agrlculturlsts and relieve them

from indebtedness but at the same time some consideration will

have to he shown to creditors whose position becomes very hard ‘
under the Act. :

i SCOTT, C. J.:—We answer the queshon referred in the

afﬁrmatwe. , ‘ . : -

Sections 12 and 13 of the DekLhan Agnculburlsts’ Rehef Ack
show that it was the intention of the legislature to open up all
transactions. between the parties havmw a bearing upon the claim
oub. oE which the suit arises from the very commencement. This
‘is. one of the means adopted by the legislature to carry out the

_mtentlon expressed in the preamble of relieving the agricultural .
classes from indebtedness, We understand this to mean indebted- .
ness ex1sbmor at the date of the passmg of the Act as well as

future “indebtedness.

- The point referred. to us- has never, so far as we have been
able to ascertam been raised during the last thirty years which
‘have elapsed since the. passing of the Act, and we know of no
case which has been decided which is based upon any other
readmg of the Act than that indicated above.

We -are indebted to the pleaders who have aroued the case as .

‘amwz eurtee with much keenness and have given O'rea,t “assistance
to the Court

Order accorchnﬂy.
: "G. B, R.

. (1) (1884) 8 Bom, 347. . - () (1877) 2 Bom, 148, -
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