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Before Sir Baszl Scott Kt., Chief Justwe, and Mr. J Lcstwe Batchelor. ;

3 ETHABHAI KEVALBHAI (omemu. DEFENDANT), APPELLANT, v. CHOTA-
' L&L CHUN ILAL AND mornnn (ORIGINAL PLA]NT]FFS), RESPONDENTS LA

Wzll—Executor~ l'estator 's dzreclzon to carry on hzs trade—Loss swﬁ’ered in

the cotirse of the 6usmess-——Mortgage—Lmbzhty of the ezecutor-—-Testatora ‘ .

ssets lzable T

One Gordhandas made a will and dxed leavmg hlm surV1v1ng his deow,

daughter and her husband and two grandsins by the daughter, - Under the will '

the testator appointed his widow and the daughter’s husband executrix and
executor and directed among ‘othér things that in .order to ‘perpetuate his name
. his business_should be carried on by the executcr so long as it could be carried
“onat a good profit but, should it appear that the trade will suffir so s to destloy
his reputation, the executor should stop it At the time of his death the testa-
tor possessed infer alida cotton ginning faotory. The execulor and executrix
carried on the business in the testator's name for somo time cnd having found
“that large liabilities -were incarred in the course of the business the factory was
mortgaved to J. with possession. The mortgaﬂe was executed by the testator’s

- ~widow as owner of the firm of Gordhandas and by her davghter. - The fact
of the will was denied in tho mortgage’ conveyance. The ladies executed the )
mortgage by affixing their marks and their names were written by the executor. - -

. J.-sued the mortgagor ladies and the exeeutor to recover the mortgage-debt and
_obtained a decree. . The executor died while the suit was pending. The morte
gage property was sold under J's decree and was purchased by him at the courte
sale. - In the meanwhile the beneficiaries under the will, that isthe two grand-
sons of the testatorand the sons of the deceased executor, brought a suit against
J. fora declaration that the property was not liable to be sold under the defend-

ant’s mortgage-decreo and that the defendant had obtained by his pmohase no

- right as against the plamhﬂ‘s rights in the property. -
Held, dismissing the suit, that the mortgage was by one metaber of the ﬂnn

with the consent and informal co-operation of the undisclosed partner, the

_executor, who had the implied authority of the testator to-deal with the factory

‘ in the ordinary course of business _The wortgage was therefore valid;and '

',bmdmg on the executor as principal.

Juggeewundaa Keeka Shak v. Ramdas ijbvolmn .Da.g(l) followed. )

--A mortgage by a trader under a testamentary trust of the testator's property

is" referrable to his xmphed authonty a8 a trustee and rot to his . posztmn
4s execttor .
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Devitt v. Kearney® followed. -

- An execulor cazrying on‘the trade of his testator urider a testamentary trust -

i3 liable .personally to the trade creditors and is entitled to use as a trader the .
trade assets of - the testator, " He does hot violate his- trust by carrying on the -
trade i in con]unctlou with his co-executor who is not named as a trade trustes. .

" The trustee, though persona]ly liable for the debts which he contracts in the' ’
vourse of his busmess, has a right to be paid;out of the specific assets appropriated _

" for that purpose and the trade creditors are not to be disappointed of payment
‘5o far as the asaets 0 appropnated are concerned

. SECOND appeal: from the decision of W Baker, District J udge:-;_f’
of Surat, reversing the decree of J. E. ‘\Iodl, First Class Sub-:f
ozdmate Judrre. : ’

Suxb for a declaratlon. g ‘
One Gordhandas Ambazdas dxed on tbe 8rd June 1896, after

. hmmg made & will - dated the 27th May 1896, He left him -
= surv;vmg -his w1dow, ‘Fulkore, a daughter, Rukhmml, and her .
\ husband, Chunilal, and two grandsons by Rukhmini and Chunilal; -

namely, Chotalal and Maganlal. - In his will Gordhandas

: appomted Fulkore and Chunilal managers of hlS estate and gave

his: property to Fulkore for her life and after her to the two

grandsons Paragraph 7 of the will ran thus :—

7th At presentI -am” carrymg on my trade (and) business in cot’oon—-

“1n soed, cotton, gm(mnrr-busmess), dealmgs and transactwns, &e.—in my (own) '
* ‘name; and after my desth, the same shall, in mder to perpatuate my name, be -
" “continued (to be 'ca,rn,ed on) in my name by my son-in-law Chunilal Tribhu- -

wandas, and such trade shall bo continued (to be carried on) so long as it counld -
be carried on at good profit. Should it appear that the trade"would suffer in .
such 5 way as to destroy my name (reputation) the said Chunilal Tribhuwan -

shall cease to earry on trade in my name because it is my wish that it should.
. not 80 happen after my. death as to injure my name -in any way: The said

.Chunilal Tribhuwan is even at present carrying on the vahivat i in respect ofmy

*-trade and business. . Ho is acquainted (with the same) in every ‘way.

‘Chunilal and Fulkore accordingly carried- on the business. of -
the testator in his name as the Flrm of Gordhandas’ Amb'aldas for

" some - time and having incurred liabilities in the.course of their
‘management they mortgaged with posséssion a ginning factory”
wof the testator - to one J ethabha} Kevaldus for Rs. 13,000, The

N (1) '(1883) 13L:R, Ir. 45 at . 62
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mortdage was dated 29th February 1899 and was executed by

Fulkore and her daughter Rukhmini, They executed the docu-
‘ment by affixing their marks, and their names were writben by

JChumlal The document denied the fact of the Wlll in- the"

,’followmg terms —
* Further wo have not mortgaged sold or made a glft of the said property to

nny other person. Similarly the deceased Gordhandas ‘Ambaidas also has nob )
made a’'gift of, or sold the said mortgaged property or .any other property

belono‘mg to himself : nor has the said deceased made even any will of bis own

property.  Consequently no person other than ourselves has a right (and) claim '.

* to the same ; rior has any ome & part or share therein. In spite of this should

any mortgagee, claimant or co-sharer or any other person come forward and lay ]

_ clalm or title, we shall be duly responsible for the same.

The sxgnatures of the.two ladies were written thus: i~

.~ The signature of Bai Fulkore; wxdow -of Gordhandas Ambaidas and owner of -
: the Firm of Gordhandss Ambaidas: I agreeto ‘what is written above. The -
* handwriting is that of Chunilal Tribhuvandas. The sxgnature is made at the )

; request of the Bai; and the Bai has made the mark with her own hand. °

" The signature of Bai Rukhmini, daughter of Gordhandas Ambaidas. I agree
to what is written ahove. The handwiiting is that of Chunilal Tribhuvandas.

- The si gna.ture is made at the vequest of the Bai; and the Bai has made the mark’

. w1th her own hand.

In the year 1900 the mortgfwee J etha,bhm brought a sult ‘
‘No. 158 of 1900, on the mortgage against Fulkore and Rukhmini
“and also against Chunilal as executor of the will of Gordhandas

to recover the mortgage-debt and while the said suit was pending

Rukhmini brought a suit, No. 171 of 1900, against the mortgagee -

Jethabhai for the cancellation of the mortgage on the ground-
“that it - was not binding on her or her sons. The latter suit was™
~ dismissed. While the mortgagee’s suit was pending, defendant. g
Chunilal died and the mortgagee obtained a decree against .
Fulkore an& Rukhmini for'the recovery of the mortgage-debt,'

" namely Rs, 13,000; from the surviving defendants and, in

. default of~ payment by them within‘six months, by the sale

of the mortgaged property. The decree was .dated the 21st
v November 1902, - .

On the 23rd August 1903 Chotalal and Maganlal the two'-~
grandsons of Gordhandas, brought the present suit against
Jethabha,l, allegmg tnter.alia that. the defendant had knowledge .
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of the fact and the contents of the w1ll of Gordhandas because _
he was. 1nstrumental in getting i it executed that the’ defendant’
conduct in takmg the mortgage from the two ladies wis frau- '
dulent and that the plaintiff further. 1mpeached the mortcage
because (1) it was not for a consideration binding on the estate -

~‘of the testator; (2)° the’ “will gave no. power to any one to make'
- such alienation to the detriment of the plaintiffs’ reversionary .
* rights -and .(8) the plaintiffy’ maintenance depended upon the

‘mortgaged factory and there was 0o other property avallable f01
the purpose. - :

~The - plamt)ﬁs the1efore, pxayed for a. declamtxon that thé

- proyerty was not liable to be sold under the defendant’s mmtgage

~ decree and for an 1nJunct10n restraining the defendant from selling
the property, orin’ the alternative, if the sale was al]owed to
‘take place, for'a declaratlon that the ‘sale was to hold frood only
- during the life-time of Fulkore and even then was subJect to the
“plaintiffy’ right for mamtenance and that after Fulkore s death

the plaintiffs were the full ownets of the property.

“The Court of first msta.nce, the District Court and the H1gh
Court, having declined to grant an interlocutory order staying
‘the sale, the property was sold pending the hearmg -of the suit
and was- purchased by the defendant. Owing to- this circum-
stance, the plaintiff asked for a further dedaratlon that the
“defendant had obtained by his purchase no rlght against’ the
p]amtlﬁs aforesald mghts in the property o

'Ihe defendant answered mter alia that the plamtlﬁs mother
Rukhmlm havmg failed in her suit, No. 171 of 1900, which she »
‘had filed for herself and on behalf of her minor sons (the present
. plaintifts) for the cancellatlon of the mortgage, thé present’suit -
-was not filed by the plaintiffs in good faith and they should not
e allowed: to prosccute it, that-the deferidant had merely attested
“the will of- Gordhandas and did not know.the contents thereof,
that Chunilal, Fulkore and Rukhmini frandulently concealed the ™
_will and represented to the defendant, that the Wlll was destroyed :
by the .deceased dunng his .life-time, that the deceased” was °

- mdebted at the time of his death and for,the purpose of -payitig -

oﬁ' hlS debts as Well as those mcurred after his death Fulkore

<
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and Rukhmlm borrowed Rs. 13 000 from the deFendanb on the ’

mortvaae of the factory, that the morto'age debt being incurred
‘by.Chunilal, Fulkore and Rukhmini for carrying on the trade
~and for the -benefit of the family was valid, that it was nob true

‘that the: plalntxﬁs had no means of sub51stence and thut the‘

erarm was' time-barred.’ o . S
' The Subgrdinate Judge found that the suxt Was not tlme-barred

‘as ‘the plalntlﬁ's were minors. when the suit was. filed, that . the

mortgage transaction was not brought about by any fraud on ‘the
pzut; of the defendanb that the decree in‘the defendant’s suit,

No. 158 .of 1900, was’ binding on the plaintiffs so far as their

ughts were concerned under the will and was also. bmdmg on the
"estate of the testator,: that the defendant was informed that the

-will had been destroyed that-the suit was brought in good. faith, '

that_the defendant- was an alicnes who took in good faith and

that the plamtlffs were not entltled to any relief. 'lhe,smt was -

therefore dismissed, - . | : y

. On appeal by tho plalntlﬁs the District J udge found. that thi
- mortaage was not valid, ' He therefore reversed the. decree and
‘ granted relief to- the plmntxﬁ's in the followmg terms = .

T roverse the finding of the lower Court and grant the decla,ratlou sought for,

*iz; ‘that the alienation to defendant holds good only” during the life-time of
‘Fulkoze, and is subject to plamtlﬁ‘s right of mmntenance, "that. plamtxffs are

the full owners of the property and that defendant had obtained by his. pur. -

chase no rights a.gamst the plaintiffs’ above-mentioned rights in the propexty.

In view of the fact that T have found that the defendant was not'a party to
‘lho fraud and was without notice of the will, and -that he is not to blame for
the injustice done to the minors, I think it would be hard to saddle him with

the costs of this suxt. I therefore dxrect ihat ea.ch party- should beal its - own"

costs.

In “the Judament the sttrxct Judoe made the followmg
observations :—

From the evxdence recorded it appeals tlw.t Gordhan owed some money at the

» timé of his death, and that after his death further large liabilities were incurred

by Fulkore and Chunilal in the conduct of his business. The will contains a
" ‘prohibition of alienation, but it-also contains a du‘ectxon to carry on- the testa-
tor s busmess bub not as to mcur aloss.

. In thxs conneotxon reference is . made on behalf of appellants to Wlllmms on
: ]ercutoxs (9th edltlon), Volume 2, pages 1664, 1681 1684, 1815, 1900
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It is argued tbat the executor who carries on the busitiess of the testator
makes himself ‘personally lisble for all debts so contracted and it makes no -
difference that he avowedly acts as, executor (page 1816) The remedy of a
croditor of the business for & debt incurred since the death of the- testator is -

' against the executor personally and not against the estate of the deceased. But .

. when the executor properly earries on the business of the deceased, he is entltled .
to be indemnified out of the assets, which are. authorized to be, or can be other-
wxse properly applied for the purposes o£ the busmess (pa.ge 1900).

Again executors have no a\lthonty in law to carry on  the Jrade of the festator, :
and if they do s, unless under the proteotmn of the Court of Chancery, they .
run great risk, even though the-will contains a direction that they should con -

e

tinud .the business of the deceased. If the tradebe beneficial the profits are -

" applicable to the ‘purposes of the trust and if it proves a losing concern the
. executor, on failure of assets, will be personally. responsible for the debts con- .

tractéd in the business since the testator’s death (page 1682) In the present R

_ dase we have a direction in the will that thé executors should carry on the
: business of the testator, bt on page 1689 of Williams - there is a case reported
very similar to the" "present one (M ‘Neillie w. Aéton 4: De G. M. and G, 744) in -
which it was held that a direction .in a will  that the testator's trade shall be -
_ carried  on, does not; of itself authorize the employment in the tra.de of more of -
the testator s property than was employed in it at his decease ; nor does such 3
* direction coupled with a direction that the testator’s debts shall be paxd, autho-
rize a. mortgage of his real estate, not employed at hls death in the trade, for :
- the purposes of carrymg itome -~ Lo

Tt might be argued that in the present case the gmmng factory was employed ]

~ in the trade, but in view of the prohxbltlon of alienation in the will and of the "

. principles referred to above, 1 think that Fulkore as executor had no authonty
-to mortgage the property i in dispute for the debts ineurred in carrymg on her -

husband’s business, and though the transaction may be binding on her, a point,

‘which has beon already judicially decided and with which we are mot- now

concerned, in my judgment she had no authority as executor to bind the ‘minors
* and; viewed from thls standpoint, the tranqaotmn is not; binding on'them,

'The defendant preferted a second appeal.

o Cayajz with L. 4. Shalk for the appellaut (defendant)

. Setalvad W1th M .ZV MeMa for the respondents (plaxnhffs)

“Scort, C. J. +=The materml facts of thxs case are as follows —
. Gordhan Ambaidas died in June 1896 leavmg ‘him surviving his
"~ wife Fulkore, his daughter Rukhmml, her husband Chumlal and -

- two grandsons, chlldren of Chumla\
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:;vBy hlS w1l] dated the 27th of May 1896 he appointed Chunllal
“and Fulkore his executor and executrix and; after. charging -
. his estate with the maintenance of his Wldow, daughter and
- grandsons and providing for the performance of cerbam funeral
»"‘ceremomes, directed that his business in cotton, cotton-seed and
. cotton-ginning should, in order to perpetuate his name, be carried
- on by Chunilal so long as it could be catried on at a good profit
- but'should it appear that the trade would suffer so as to destroy

- his reputatlon €hunilal should stop it. The testator then gave -

his widow Fulkore a life-interest in all his property ‘with a
B plohlbltlon -against alienation with remainder as to his proporty
‘ whlch might remain over after her death to his grandsons, v ‘

" At the time of his death the testator possessed snfer alia a
cofton-gmnmcr factory ab Sabergaum in the Surat District which
- was used in his business.

Af ter his death Chumlal and Fulkore carried on the busmess |

"in the testator’s name. In February 1899 having, as is found .
,iby the lower appellate Court, incurred large liabilities in the
 conduct of the business they mortgaged the ginning factory
- with possession to the defendant Jethabhai for Rs, 18,000 and
" interest thereon at 9 per cent. per annum, The mortgage, in
consequence perhaps.of a desire on, the part of Chunilal to escape
“liability as a mortgagor, was executed by Fulkore described

“as owner of the firm of Gordhandas Ambaidas dealingin -

~ cotton ”” and Rukhmini described as “daughter of Gordhandas
.- Ambaidas of the same estate.” The ladles executed the mortgage
by affixing. their marks, and their names were written by
- Chunilal. . The mortgage was attested by four witnesses, -

The mortgage stated that the deceased Gordhandas had not

made -any will of his property and consequently no one bub the
. ostensible mortgagors had any right or claim to the same. The

consideration was stated to be received as follows :—Rs, 6,900-3-3 .

.‘claimable .by the firm of Motibhai Ambaidas from the firm of
Gordhandas Ambaidas paid off by the defendant; Rs. 2,709
claimable by Jagjivandas Bhagwandas from the aforesaid firm
- paid by the defendant ; Rs. 764-8-0 claimable by Motibhai Lalbhai
‘from the said firm paid by the defendant; and Rs. 2,616-4-9
: rece1ved in cash in order to pay off other debts of the ﬁrm.

B 1837—-4 co ’., - : :
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The lower appellate Courb has found that the con&nderatmn f:’,
was paid substantially as stated in the mortrrage-deed and that -

‘the defendant was deceived by the mlsrepresentatmns of Fulkore;

Chunilal and Rukhmini into the belief that tho will of the '.

testator had been destroyed.

In the year 1900 the defendant brought a sult on the mortgage-;;
agamst Fulkore and.Rukhmini, Chunilal being joined as

" defendant as executor under the will. About the same»ttlme.'

Rukhmini, without joining her sofis as parties, sued the present
defendant for a declaration that the mortgage did not affect her-
rights or those of her sons. Her suit was dismissed for Want .

- of parties, but in the mortgagee’s suit a decree was in November:

1902 passed in favour of the present defendant against’ Fulkoro

~ and Rukhmini, Chunilal having. died pendente lite. “The decxee"

was for payment of Rs. 18,55Fand interest at 9 per cent. per

“annum and costs, and in default of payment within six months,"
* for sale of the mortgaged property. It was confirmed on appeall'

to this Court. The property was sold under the decree and was
purchased by the mortgagee for Re. 11,000, leava‘ a balance -
due to him of upwards of Rs. 8,000, The present suit ‘was
instituted by the sons of Chunilal before ‘the sale took place
praying for a- declaration that the property was not liable to
be ‘sold under  the mortgage decree and for an injunction

- restraining the defendant from selling the property or in the -

alternutive, if the sale was allowed to take place, then for a =

~ declaration that the alienation was to hold good only for and -

during the life-time of Fulkore and even then was subject to the
plaintifis’ right of maintenance and that after Fulkore’s death

i -the plainiffs were the full owners of the property.

~ As the Court of first instance, the- District Court - dnd thxs .
Court successively declinéd to grant an mterlocutory order .-
staying the sale, the plaintiffs added a prayer for ‘a further

" declaration that the defendant has obtained by his purchase no
rights against the plaintiffs’ rights in the property. ' In the first

Court ‘the Subordinate Judge dismissed the suit, ‘but in the "

- District Court the decree was reversed and a declaratxon was_
- made that the ahenatlon holds good. .only during the life-time
of Fulkore and is subject to the plaintiffs’ right of maintenance, -
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3 that bhe plalntlﬁs ate the full owners s of the p1operty, a.n(l that. .
. the defendant has. obtained by his purchase ne rlghts agmnsh
’_v_?_‘the plaintiffs’ rights in the property.” . == - 770 s

~From this decrée the defendant has appealed e

AIthough both Fulkore and Chunilal were Jomed as party .’
) ,defendants to the mortgage suit, it has not been contended that
‘the estate and the beneﬁclanes are bound by the morbgao*e‘v

" deeree. .

_Whlch' had happened. Chunilal was indeed under the will' the

only person who could declde Whether or.nob the busmess should N

_ be stopped.

It is well established that an exeeutor carrymg ‘on the tra.de ot‘
Ino testator under a testamentary trust is liable personally o
_the trade creditors andis entitled to use'as a trader the trode :

- ‘assets of the testator. He does not violate his trust by carrying

~on the trade in conjunction with hzs co-executor whois not named

" as a trade trustees

) In B parte Girland® Lord Eldon, d:scussmo- the posmon of
.an executor carrying on his testator’s trade under such & trust,

said : “The case of the executor is very -hard. He -becomes -

- liable, as personally responsible, to the extent of all .his own

- property; also, in his person; and as he may be proceeded agamst '

" as a bankrupt ; though he is but a trustee, But he places himself
Cin ‘that situation by his own choice’; judging for himself, whether
it is fit and safe to enter into that situation, and contract. that
- sort of responsibility...... As to creditors, subsequent to the death
- of the testator......it is admitted, they have the whole fund, that
is embarked in the trade ; and in addition they have the personal
_-responsibility” of the individual, with whom they deal ; the only
_security in ordinary transactions of debtor and creditor, They

' have something very like a lien upon the estate, embarked in the

trade. " They have not & lien upon anything else: mor: ha.vo_,

= ,credltors in other cases & hen upon the effects of the person, Wlth

: .’ (1), .(1804) 10-Ves. Jun, 11_0 ab pp. 119-120.‘ :

o

‘ " For the- respondent it has not been surrgested that the :
.- continuance” of the business was unauthorised in the events-
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. 1009, .whom they deal thoucrh through the equity, ds to the apphca-‘
#Jermasmar tion of .the joint.and separate estates to the joint’ and separate
‘.;}"CYKOT'L‘L'AD, - debts respectively, they work out that lien.”

S Ea parte Butterﬁeld @ shows that the mtroductxon mto theA
business by the trustee executor of a co-executor not authorised
to carry on the trade does not affect the rights of the trade
. creditors. In that case a sole trader directed by his will that it
should be lawful for his widow to employ £6,000 in continuing
‘his business and he appomted her and his son executors. After -
the testator’s death -his widow and son continued his business -

v and-became bankrupt. A person beneficially interested in the-
‘assets - which had been employed by the bankrupts sought to .
prove in respect thereof against their joint estate but it was held -
* that to the extent of £6,000 no such proof could be allowed for'
" the employment of the £6,000 ‘was authorised by the will. - ’

“The nature of the trade creditor’s right against the u.ssets,
' properly employed by a trust trader is thus stated by Sir George.
Jessel in In re Joknson® : “ Tho creditor who trusts the executor
* has aright to say ‘I had the personal liability of the man I trustéd,
and T have also a right to be put in his place against the. assets ;
that is, I have a right to the benefit of indemnity or lien which
he has against the assets devoted to the purposes of the trade.”
The first right is his general right by contract, because . he
trusted the trustee or executor : he has a personal right to ‘sue
him and to get judgment and make him a bankrupt. The second
right i isa mere corollary to those numerous cases in Equity in -
which persons are allowed to follow trust assets, The trué‘t
assets having been devoted to carrying on the trade, it would not
be right that the cestus que #rust should get the benefit of the
‘trade without paying theliabilities; . . . . the Court puts
the creditor, so to speak, as I understand it, in the place of the
- trustee.” : )
In Smcklaml v. Symansm Lord Selborne, referrmg to E’x parte
Garland and Ex parte Joknson, states the principle to be that
the truqtee though persona]ly hab]e for the debts Whlch he’

(1) (1847) De Gex 570, .. @ (1880) 15 Ch, D, 548 at s 55
@) (1884)260}1.1) Asabp. 2SS

% ..



VOL. XXXIV. ] BOMBAY SERIES.

contracts in the courso of the busmess, has a right to be pald out
‘of the spemﬁc assets appropriated for that purpose and the trade -

creditors are ot to “be disappointed of payment 0’ fa.r a3 the -

assets 80 appropriated are concerned,’

“If this principle is borne in mind, & brief ro-statement of the
‘main facts of: this case Wlll show that the plamtxﬂ's suxt_

must fail,

- Chunilal, the trust trader, in con]unctlon with his co-executmx

Fulkore, lawfully carries on the testator’s business and employs :

' therein the trade assets. In order to pay off trade debts he
“obtains money from-the defendant on the security of the ginning
factory used in the business. The ginning factory is worth less

“than the sum advanced by the defendant. The pialntlﬁ‘s, as
~beneficiaries of the testator, seek to deprive the defendant of the ’

benefit of the assets so.come.-into his possession.

- The argument advanced on behalf of the plaintiffs ‘was real]y

‘an attempt to take advantage of the fraud perpetrated on the
defendant by the plaintiffs’ father who was personally liable f01
the debts which the defendant was induced to pay off. - Tt was
‘argued that the defendant took nothing by the mortgage since
the ostensible mortgagors as widow and daughter took no interest

* in the property, Gordhandas having died testate: that Fulkore’s .-
- interest as beneficiary under the will was subject to. a restraint .

‘upon alienation : and that as executrix she could only mortgage
the testator’s: property in conJunctlon with her co-executor
~Ch_umla1 because she had not taken out probate and so could not
“act alone under section 92-of Act V of 1881. .In our opinion
-‘the existence of the mortgage -deed strengthens rather than
weakens the defendant’s case, - -
* The mortgage was by one member of the ﬁrm with the consent
and informal co-operation of the undisclosed partner Chinilal

who had the. implied authority of the testator ‘to deal with
- the gmnmg factory in the ordinary course of business. .The

" mortgage . was therefore valid and’ binding ori Chunilgl as

. prmcxpal _see Juggeewumlas Keeka . Shak v. Ramdas Bryboo/mn- f
: I)as(l) A mortvage by a trader under a testamentary trust of

(1) (1841) 2 Moo. Io A, 487.
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the testator’s faetory is referable to hlS nnphed authonty a8 8
trustee- and not to his position as-executor. - See the Judgment

‘ of May, C. J., in Devité v. Kearney®.

We set aside the decree of the District Courb and dxsmlss the
_suib W1th costs throughoub on the pIamhﬁ's. :
: . Decres set asz’de.~,, P

’ T ! X e G. B. R"
-, L (1883) 13 L, R. Ir. 45 at p. 52, - :

'-’:APPELLATE-' CIVIL.

_ qu‘ore Sw Baszl Scott, Kt., Chief Justzce, cmd .Mr Justzca Batclzelor. .
SIVLAL JETHABHAI PLAINTIFF, v BHIKHA RAMJAN, DEFENDANT.*

.Deklchan Agmcultumsts Relief Act (XVII of 1879), sections 12 and 19—

- Retrospective effect—Indcbtedness existing at the date of tiw passmg of B
tke Act as well a,sfutme indebtedness,

. The plaintiff sued to recover from the defendant & eertam sum due ong -

" money bond, dated the 17th May 1604 The suit was cognizable by the Court ",

in its Smail Cause jurisdietion, The bond sued on was passed-in ad]ustment :
of an existing debt which itself was the balance due on previous advances, Some -
of the provisions including sections 12and 18 of the Dekkhan Agriculturists’
‘Relief Act (XVII of 1879) were made applicable to the distriet on the 15th
Angust 1905 and the present suit was filed on the 26th March 1909. As'the
several advances which led t6 the bond were prior in date to the apphcatmn of

the provisions of the Dekkhan Agrxculturlsts Rehef Act (XVII of 1879) to .
the district, the following question arose :— : :

. “ Whether soction 18 of the Dekkhan Agriculburists’ Rehef Act (XVII of
8790) is retrospective so- as to apply to the case of transactions entered into
before the date of its extension to the dlstnct bub the suit in respect -of which -

is instituted after tha date?”

. Held in the affirmative that sectlou 13 of the Act is retwspecbxve

Sections 12 and 13 of the Dekkhan Agncultunsts’ Relief Act (X VIIof 1879)
shoW that it was the intention of the legislature to open. up all transactions between
the parties having a bearing upon the claim out'of which the suit arises from
the vefy commencement. This is ove of the means adopted by the legislature

" to carry out the intention expressed in the preamble of relieving the agricul-

tural classes from mdebtedness ex1st1ng ab the date of the passing of tho Act

.us well a8 futnre xndebtedness

. Civxl Reference No. 5of 1009. ‘
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