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by a breach of contract seeks on]y to be mdemmﬁcd That I
think, is not the case here: the plalntlﬁ‘s do not ask the Court to -

‘assess in money the damage suffered by them in consequence of ;‘
- the defendant’s breach of the contract: that has already been. -

done by the parties themselves, and the plaintiffs only’seek'vto;g
obtain that particular sum of money which by the terms of the .
contract is now money belongmg to them in the hands ot‘ the o

' defendants. : ¢ oo S. ’

Forms 10 and 12 of Schedule IV of the Code of Civil Procedure' .
of 1882, whxch was in force when the suit was instituted; afford

- turther support to the view that the Legislature never intended.

© 1909,
. October 1,

or attempted to 1nvahdate a sult for the prxce of goods ba,rvamed

'vund sold R

The plmnhﬁs suit is admlttedly good unless it is prohlblted‘

\’oy »1rtue of geetion 73 of the Contract Act. For. the foregoing

teasons I am of opinion that it is not so prohibited, and I there- )
fore agree that the uppeal should be allowed with costs. *»' o
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Reg!stratwn Act (III of - 18?’7), sections 17 and 49——Release—1)ocument_

' compulsorily regzstrable—-ﬂegzstmtwn by mistakein a wrang baok——Mzstake
© not to affect parties—Document duly reqzstered—l?ndorsement releaswg
morlgayed propcrty for consaderatzon m cask—-Regzstmtwn.

A voloaso wheleby o father ‘transferred all his nghts of ownersh:p in his' ’

fmmoveable and moveable property in favour of bis scn Wwas- registered nob in ‘

" “®*Second :&pbeat I{o’. 3of 190;5.' .
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- Book No. 1, but i in- Book No. 4 that is to say, not in the Book kept for the

- registration of documents, eompnlsouly regxstmble under section 17 of the N
PiarasuA-
; RAMPANT

h Revlstmtmn Ach (111 of 1877).

Held that the rolaase must be consldered as havmg been duly regxstered
. The father’s property was capable of identification and the error of the registrar

Cin 1eolstermu the document in Book No 4 should not be allowed to aﬁect the
: pal tios prejudicially.

Somb]:, L'daljb v, Isszrdas Jag;wandus @ followed.

" An endorsemeént made by a mortgacree (on the back of the mmtgage deed)
releasmo' the mortgaged property in consideration of a cash payment of Rs. 300
~ isa document which requires registration, and not being registered was not

_admissible in evidence either of the redemption of the property or of the real

: ,na.ture of the original transaclion between the parties

SECOND appeal from the deCISIOD oE A.D. Brown, Ass1stant
' Judge of Dhérwir, reversing the decree of T. V Kalsulka.r,
“Subordinate Judge of Hubli.’

The plmntlﬁ' sued to recover p0<885310n of the land in dlspute
"tOHether with mesne profits alleging that the defendant’s father

~ sold the land to plaintiff’s grandfather Antajipant on the 24th

~‘Maich 1879 and that the defendants took wrongful. possession
- seven or eight years before suit. The suit was filed in May 1904,

- The defendants replied infer alia that the plaintiff had no right
* to institute thesuit so long ds plaintif’s father wes alive, that
the defendants’ father mortgaged the land in suit to plaintiff’s
grandfather on the 24th March 1879 for Rs. 800, that the trans-

action was really a mortgage though in form a sale, that it was "
orally agreed that Antajipant should enjoy the land for interest -
on Rs, 300, that Antajipant was in possession and enjoyment

“through tenants including the defendants, that the- defendants
.~ redeemed the land on the 2nd October 1894 on payment of
‘Rs. 800 to plaintifP’s uncle Dattopant who endorsed the receipt of

the amount on the back of the deed that since then the defend- -

~ants had been in possession as owners,

- The Subordinate Judge. found that the sale-deed passed by the "

defendants’ father to the" plaintiff’s glandfather was pob in
reahty a mortgage, that there was no redemptlon as alleged by

(1) (1802) P. ,p B.
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-;160'9.: ’the defendants, that the sult was mamtmnable and . thab the

plamtlﬁ was entitled to recover mesne profits from date of suit -

o date of possessmn. He, therefore, passed a decree awa.rdmg
the claim for possession beh mesne profits,” >

© With respect to the defendants’ contention that the plamtxff

‘was not entitled to maintain the suit because his father was ahve

the Subordinate Judge found that the plaintiff’s father had, on_

“the 2nd June 1903, passed a release to the plaintiff relinquish-
-ing his rights to the property in plaintif’s favour, The Subor-. -

dinate Judge made the iollowmrr observations with reference to
the release :— ‘ o :

The defendants’ pleader contended that the releass is void as no descrlptmn oE
the property is given as stafed in section 21 of the Indian Registration Act.
1 do not think 'se, as no particular land is mentioned but all lands which can be -
1dent1ﬁed when necessary by other evidence. Defendants’ pleader also contended
that as the relense was registered in book No. 4 and not in book No, 1, it should -

-not ‘affect 1mmovea.ble property. I think that the error of the Sub-Registrar

should not be prejudicial to the public ‘and that the releaso should be consis,

‘dered to be duly registered (vide Soralys Edaljiv. Ishwardas Jag]wandas,

P.J.,1802,p. 5). Plaintiff and his father were owners, As plaintif’s father
gave his interest to plaintiff, plaintiff became full owner and hence hei is enhtled :

to mamtam the smt. . - . T

On appeal by the defendants the Asmstant Judge rev ersed ‘ohe
decree and dismissed the suit holding that it was bad for non- .
joinder of plaintiff’s- father, that the defendant  was entitled to
have the sale (exhibit'49) treated as a mortgage and nothing:-

* was due to the plaintiff on account of redemptlcn The follow-

.ing were some of his reasons :— S

Plaintiff claims that under exhibit 38, ‘dated 2nd June 1903 he is the exclu-
sive owner of the properly in suit and that his father lost all mterest in the

- properly on the exccution of that release.

. But exhibt 38 contains no description” whatever of the- lands which it pur-_
ports to tran»fer and {herefore urder section 21 of the Registration Act m

- could not be registered as a document affecting 1mmoveab1e property.

The case differs from Sera bt v. Ishwardas, P. J. 1892, e B, quoted by the -
StubeJudge. In that case the land was deseribed and thoentry of the document
in Book 1V instead of Book T, was entirely the mistake of the Sub-Reg'strar, .
It was held that the mistake did nct invaldste the registration. Butin that
case the document skould have Leen enfered in Beok I In the present case the

~ document ‘ought not to have been accepted - for registration atall. In Baj
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‘Nat/'c v. Sheo Salzay 1t was held by tha Ca,lcntta Full Banch (18 Cul 556) that
a-salse or msuflicient description rendered the reglsbratmn voxd In Narasamma

. Subbarag/udu (18 Madras’ 365) the document apgears to have been very

-similar to that in the present case. The exesutant of the relase subse-

quently sold the land covered by the .deed of reloase. "It was held that the

registTation was not valid aga.mst the purchaser, . If that is the Jaw, a purchaser
from plaintiff’s father would be able 1o contend sucoessfuily that his title was
not affected by exhibit 83. Plaintiff might be able to enforce the agreement
against his father, but ‘the record shows that tho present plaintiff’s father
disputes the agreement (eshibit 62) and is in actual possession of & large pu_t
of the family land, as admitted by plaintiff (exhibit 77). Under these circum-
stances I find that plaintiff's father is not proved to have parted with his

vinterest in the land in suit and should have been made a party to this guit. .
% 2 o * * -

All these reasons seem to justify the conolusxon that the transaction was one

o.E mortgage, The endorsement on exhibit 49 no% being registered the releas: *
- eannot be strictly proved. But in view of the Dekkhan Agriculturists” Relief .
Att the point is not important. For, if an account be taken, defendants can

.- prove the payment of the prmcnpal and as nothmg then remains due- they are
- entitled to possessxon .

' The plaintiff preferred a seéond appeal
- D. 4. Khare for the appellant. : :
N, 4, Séues/zmrkar for the respondents (defendants)

‘ SCOTT O J —-The plamtlff sued the defendants for po:sessnon‘

: of certain land alleging thit the defendants’ father had sold it to'
the plmnuﬁ’s grandfather in 1879.

* The defendants resisted the clmm contendmg that the alleged '

salo was 8 mortgage which had been redeemed in 1894 by pay-

-ment of Rs. 300 to the plaintiff’s uncle Dattopant and that the -

defendants had since then been in possessxon as owners,

It was found by both the, Courts that the defendants had been
in possession as tenants of Dattopant, the plaintiff’s uncle, prior
‘to 1894, the date of the alleged redemption. '

_The defendants set up-a case of possession since 1893.. The

suit was filed in May 1904 ; so that upon the defend'\nts ‘case no

'questlon of limitation arisés. - - -

. The Subordinate Judo'e found that the defenda.nts story of
redempnon by payment oE.Bs_., 300 in -1894 was -false and that
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e the endoraement appearmg upon the sale-deed was not a genume: :

endorsement, and pa,ssed a decree in favour of the plamtlff forf E
possession, © - o
An appea,l was preferred to the Assxstant J udge who held ﬁrst
that the plaintiff was not entitled to maintain the suit on the.
ground that he did not. prove that he was the exclusive owner of

the property claimed, since it was not shown that his father, who

was still alive, had lost his interest therein; secondly, he held
that the deed of 1879, though on its face a sale-deed, was really _4
" & mortgage, and he came to that conclusion in consequence of the -
weight he attached to the endorsement upon the sale-deed pur- .
porting to be made by Dattopant admitting the receipt of '
Rs. 800 in 1894 and releasing the property. He therefore came

* to a different conclusion on the question of fact to that arrived -

at by the Subordinate Judge and in second.appeal we ave, so far -
as his finding upon the facts is material, bound to accept his
decision. , We will take the two pomts decided in favom of the/-
defendants in order. , : S
The plaintiff claims to be entltled to mamtaxn thls suit alone' '
without the co-operation of his father by reason of a release
executed ‘by his father in his favour on.the 2nd June 1903 :
whereby he became the owner of the whole of the property in
suit. ~ By that document his father purported to transfer to him |
all his rights of ownership which hé had in his immoveable and
moveable property. The document was presented for registra-
tion and was accepted by the Remstrar but it was registered not

" in Book No. 1 but in Book No. 4, that is to say, not in the Book

kept for the registration of. documents compulsorily reglstrable '
under section 17 of the Registration Act. Tt is on the ground of -

" the want of registration that the deféndants contend that the

plamtlﬁ’ cannot be held to be the sole owner of the property in

~_question assuming that his case is in other respects a true one,

The learned Subordinate Judge held that the error of the Sub-
Regxstrar ought not to prejudice members of the. public and that

. “the release should be considered to be duly remstered upon the

a,uthonty of Sorabji Edaljs v. Ishwardas Jquwandas(l) Hls

© 0 (1892 B. L&,
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declszon upon the pomt was reversed by the Assmtant Judge
relymg .upon the case of Baij Naﬁ; Tewan v. Slzeo Saﬁo_y Blmyutm
and Narasamma v, Subbarayudu(z)

In our oplmon the view taken by the Subordinate J udcre should :

prevall .The property of the plalntlff’s father is- capable of

»1dent1ﬁcatxon, and the case in so far as it mvolves a dlscussmn of ,
~ the applicability of sections 21 and. 22 of the Remstratlon Act is -
on all fours with that of Narasimha Nayanevam v, Ramalmyama

- Bao®, in which it was beld that the words “my family property ”

were sufficiently precise to, entitle the document to registration,

The error of the Sub-Registrar in reglstermw the document in Book:
‘No. 4 instead of Book No. 1 should not be allowed to prejudice

the plaintiff, In this connection the remarks of their Lordships®

of the Privy Couneil i in Sak Mukhun Lall Panday v, Sak Koomlun
Lall® are appropriate. Their Lordships say:— -

-« Now, consxdermﬂ that the registration. of ‘all eonv. eyances ofi '
1mmoveable property of the value of Rs. 100 or upwards is by: :

-the Act rendered compulsory, and that proper legal advice is not
~generally acces51ble to persons taking “convéyances of land of

-small value, it is scarcely reasonable to suppose that it was the.
intention  of the Legxslature that every reglstratxon of a ~deed | .
should be null'and void by reason of a non- compliance with the. -

provisions of sections 19, 21 or 36, or other similar provisions,

< It ig rather to be inferred that the Leglslu,ture intended: that -

such errors or defects should be classed under- the aeneral words

,‘dofecb in procedure in section 88 of the Acb, 80" that innocent’ -
and 1gnomnt persons should mot be deprived of- their’ property ]
-through any error or inadvertance of a public officer,” on- whom"
they would naturally place: reliance. If the registering officer -
_refuses to register, the mistake may be rectified upon appeal”
under section 88, or upon petition under section 84, as the case -

may  be; but'if he registers where he ought not to register,
innocent persons may be misled, and may not discover, until if

is too la_;te to rectify it, the error by which, if the registration is '

(1) (1891)18 Cal. 556 - (1899)10 Mad. L. . R, 104,

@) (1895)13Madi 864 T (4 (1875) L R. 21. A, 2100t p. 216, '
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in consequenee of it to be treabed asa nulhty, they may be
deprxved of then‘ just rlghts 3

‘

We, therefore, hold as was held in the case of So;ab]z Edaljz v

- Ishwardas’ Jagjwandas(l) above referred to, that the document-_._

must be considered as ha.vmfr been” duly registered. ' It follows,
therefore, - that the pla.lnuff is entltled to mamtam ‘this sulb ‘
alone : : cor ST ' S

The mext pomt to be consulered is whether the Assmtant Judqe"

» Was justified in admitting as evidence the "endorsement purport- ‘

ing to be made by Dattopant releasing the propexty in cons1der-;."
ation of a payment of Rs. 300 in 1894, It is clear that a release -
in consideration of a payment of Rs. 300 is a document which. -

© requires registration and this endorsement has not been- realster-”--
“éd,” The learned Assistant J udge seems to have been aware of
" the difficalty, for; he says “the endorsement on Ehhlblt 49. not",

. being registered the release cannot be stnctly proved. But in
. view of the Dekkhan Aanculturlsts Relief Act the point is not;;

important, * For, if an account. be taken, defendants can prove
the payment of the prlnclpal and as nothing _then remains due
they are entitled to possession.” These remarks appear to.-bo
irrelevant because it was not proved in the case that the defend-'
ants were agriculturists to whom- the Dekkhan Agrlculturlsth
Rehef Act applied.

" We, therefore, hola tﬁat having regard to the~ provxswns of

" sectlon 49 of the Remstrauon Act, the endorsement was not

admlssuble in évidence of either. the redemptlon of the propertyf}l
or the real nature of the original transaction between the parties.

- That being so, we-reverse the decree of the lower appellate-.

Court and ‘restore that of the Subordmate Judcre ‘with costs
throuo-houb ] :
~ Decrw’reverséd. ,
a b

.M (1892) P, J. 8.
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