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'  Without admitting'thé.t the interprétation sought to be pu’t_

upon those documents on behalf of the appellants is correct, but
assuming for the purpose of argument that it'is so, we think -

_ that the altered ‘position cannot affect the representative of the -

‘mortgagor. At the date of the mortgage in 1850, the mortgagee -
knew that the property which was being made over to him in
" mortgage was land appurtenant to an hereditary office, He
knew or ought to have known that by reason of the provisions
of the regulation of 1827, that land was inalienable beyond the -

“life of the incumbent. He therefore cannot allege that he has
~ any title by estoppel under which any enlarged estate coming.to -

the mortgagor subsequent to the mortgage would - enure to the"
benefit of ‘the mortgagee, for a title by estoppel rests upon re-

- presentation made by the grantor and acted upon by the grantee ; -

see Mussamat Udey Kunwar v.. Mussamat Ladu ®, and section
43 of the Transfer of Property "Act. 'Wehold therefore that the -
mortgagee took merely such estate as the holder of the Vatan
‘property was capable of conveying to a mortgagee in 1850, and
. that being so he cannot claim to hold under the mortgage after
~ the death of the mortgagor. ' ‘

We affirm the decree of the lower Court with this varlaﬁlon o
that the pla.mtlﬁ's do bear the costs throughout.

Decree affirmed.
' 4 G. B. R
() (1890) 6 Ben. L. R. 283 at p. 201, .
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) Pefore Sz‘r'Basil_So"ot_t, K&, Ohief Justice, and Mr. J'usi.ica Heatons .
'BAT DIVALI (0RIGINAT PraINTiFr), Apprisant, v. SHAH VISHNAV
. MANORDAS AND OTHERS (ORIGINAL DEFENDANTS), RESPONDENTSS

Qivil Procedure Code (Act V" of 1908), section 83, Order XX, Bules 6 and 7
~— Administration suit-—Finding on a substantial question of right between
- parties—d ppointment of receivers— Fmdmg—-Decree— Appeal.

. ‘In an administration smb “the first Court recorded a finding on a substantml-
questlon of nght between the parties and appomted recewers - The plaintiff o

= Second Appea,l No‘ 431 of 1909, -
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; dld not apply to have a forma.l decree drawn up, . The plaintiff however
' appealed against the finding on the ground that it amounted to a decree. The
- Judge re;ected the appeal holdmg that there was no decree w}nch could be the
,sub]ect of an appeal.

On second appeal by the plam{nﬂ’

"Held, that the seoond appeal could not be enteztamed beca,use thero was m fact
1o formal decree from whlch an appeal could be preferred ‘ :

'S_ECOND appeal from the declslon of ‘Da,yara‘m‘ Gidumal,

. District Judge of Ahmedabad, confirming the order of N.V.
Desai, Subordinate Judge of Dhanduka, appomtmg recelvers in

an ad mmlstratlon suit.

- The pla.mtlff_sued_ to have accounts taken of the estate of her
~deceased father Madhavji Damodar and then. to have the said
_estate administered under the orders of the Court. The plaintiff

" alleged that her father made his last will on the 10th May 1899
- and died on the 12th September 1902, thatunder the will the

testator disposed of his moveable and immoveable properties in
favour of the parties, that is, the plaintiff and defendants 1—5,
_ that the will appointed defendants 1—4 executors, and they had:
" taken possession of the properties, that the executors declined to
give anything to the plaintiff or to show her the accounts of the
estate and that they did not carry out the several d1rectxons
- contained in the will. Hence the suit,

‘Defendants 1—4 contended inter alia that the plaintiff was
~ entitled only to a one-fourth share of the estate, that defendant 5,
the widow of the testator, was jwrongly joined, that excepting
certain properties which were devoted to charities and also those
to which the plaintiff was not entitled under the. will, the
_rést_; of the moveable and immoveable properties were-in the
possession of the plaintiff and defendant 5, that defendant 1

‘never declined to show accounts to the plaintiff, and that the

plaintiff should obtain probate,

- Defendant 5 the widow. of the testator answered mter alza '

that defendants 1—4 had wrongly - taken possession of: the

bonds and_other documents to which she was entitled during .

- her life-time under . the ‘will, that the will gave her Rs. 300 per

~ anpum for her maintenance whmll should be charged uport some -
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N property yielding an income equal to that amount, and the said

property be handed over: to. her, and-that under -the: will .
Rs. 3,000 in cash were bequeathed to her, but defendants 1—4 .-
deceitfully took Rs. 2,500 from her ; therefore they should be

- ordered to restore that sum.. : e

The Subordinate J udge framed 14 issues in-all and out of them
on issues 3 and 5 he found as follows :—

3. The whole of Madhavji’s moveable and immoveable prQ- ‘

. perty of any sort whatever has been disposed of by his will.”?

“5. Tbis necessary to appoint a Receiver or Receivers to take_\
charge of the estate and to manage the same till this suit is -
ﬁnally disposed of.”” -

He therefore nommated the Nazw of his Court and defend-~'

ant 1, Vishnav Manor, as fit persons to be appointed receivers

of the estate. The nomination was made under section 505 of

the Civil Procedure Code (Act XIV of 1882) and was submitted

to the District Court for the necessary sanction. The District .
Judge having confirmed the nomination, the Subordmate Judge

: pa,ssed the following order feommn

T appoint the Nazir of this Court and Vishnav Manor (defendant 1) to be

- Joint receivers of the estate of deceased Madhavji, Vishnav Manor to give a

security of Rs. 5,000 duly to account for what he shall receive in respect of the
property and to work without remuneration while the Nazir will work without
security and shall be paid a reasonable remuneration to ba fixed hereafter. - -

T authorise these receivers to take possession and manage the whole estate

. .moaveable and immoveable of decoased Madhavji except what his widow is
- entitled to keep with her during her life-time under olause (12) of the will,

exhibit 28, 1 further grant to these receivers all the powars of. an owner
speoified in clause (d) subject to the condition that they shall at no time keep in
their possession without this Court’s previous permission any sum exceeding
Rs. 200, uninvested, and that they ghall invest all the moneys that have to be
invested in some safe security with the permission of this Court. They should .
keop regular- accounts of their management and should submit them annually
for scrutiny by this Court on 1st J uly. Hach of them shall be responsible for

" any loss occasioned to this estate by their wilful default or gross negligence.

. Tn case of any dmagreement between them on any point they should refer
the matter for orders to this Court. The security required from Vishnav to be
given by him- within a week. That being done this joint appointment will -

_come into operation, If he fails to give thosecurity as required within the ‘
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txme named the Nazir alone to . be & receiver upon the lcondxtxons and terms'

' mentxoned ahorvae,

~ On appeal by the: pIa,mtlff against the appomtment of defend-
ant 1 as receiver and against the finding on issue 3, the defend-
ants raised a preliminary objection ‘which the Distriet Judge
" embodied in the following i issue i— LS

“ Does. an appeal lie ?”

On the said issué the Judge found in the negatlve for the‘

followum reasons i—.

Whether under the old Code (sectzon 213 and schedule IV, form 130)or .

under new (order XX, rule 13) it is necessary in every administration suit to
draw up a preliminary decres and against it there is an gz.ppeé,l. Under section
213 the Court was to * order such acoounts and inquiries to be taken and made
and give such other directions ” as it thonght fit. Uunder, rule 13 of order XX
the Courtis bound to pass a preliminary decree “ordering’ such accounts and
inquiries to be taken and made and glvmg such other directions asit thinks fit.”
" Now in the present case no decree whatsoever has been drawn up and the
jndgment itself dees not order such accounts and inguiries to be taken and made
s are mentioned in schedule IV, form 130 of the old Code. In the old Code
a8 well as in the new the word  formal” in the definition of decree is, I think,
important. Mr. Ameer Alljat page 36 of his commentary quotes the opinion

of Pigot, J., in 19 Caleutta 452 which skows that this term is not to be ignored, -

for that learned Judge said: I must add that had the point been raised I
should have felt a diffioulty in holding that a paragraph in the judgment, not
drawn up in the form of a decree and. not embodied in & separate-form, is
within the terms of the Code of - Civil Procedure a decres at all” In
29 Caloutta, 768—760 the Calentta High Court advised mofussil Courts to draw up
a formal preliminary decree and was apparently of opinion that a paragraph in a
 judgment was not a decree—that case was expressly followed in X Bom. I.. R. 514
on the question which it decided, namely, that it is open to an appallant in
an appeal against the final decree, in a partition suit.to question the correctness
of the preliminary order or decree for partition when no appeal has been
preferred agamst such order within the time allowed by law. The reasoning of

Heaton, J., shows that the word “formal ” in he definition of decree is impor- '

tant, for he says: “Itis alleged that there was a decree dated the 3lst J aly

1906 and consequently there should have been an appeal. Now as a matter of:

fact there was no decree of that date, thongh there was & judgment. Itis
argued that there ought to have been adecree . . + . o The judgment

. dated the 81st July determined (by -finding on a partienlar issue) that the
_ plaintiff was entitled to a certain share of two houses. Had the decree followed
this judgment it would have been that the plamtlff must get such share in
the two housqs. '
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-Mr. Rao refex-red to I L. R. 27 Bom. 963 but in that suit there was “noy) only

_ a finding that the estate consisted of certain properbles but the amount of the.

~ lisbilities and outstandings was determined and there was an order -that the
* * defendant was to pay a certain amount within two weeks, The High Court also

- said that the lower Court had drawn wp akind of preliminary-decree. In the

present case no such decree has been drawn up and had any been drawn up
embodying merely the finding on isswe 3 it would not have been the prehmmary'
deoree which the Code orders to be drawn up in administration suits.

Mr, Mulla at page 7 of his commentary on the new Code refers to order 20,

. rales 12, 13, 14, 15, 16 and 18 g.ﬁd order 34, rules 2, 8 and rules 4, 5 and 7 ,8

as instances of preliminary decrees. The Code itself directs in these rules that
ce;‘tain preliminary decrees shall be framed and I take it, therefore, that in the

_suits mentioned in thase rules no other preliminary deorees are p2rmissible.

There are many conflicting rulings under the old Code as to the meaning of

“the word «decree”’ In several of them the term ¢ formal” has been ignored
~ and the word “ rights ”” has been given -an -extended meaning, Messrs. Wood-

roffe and Ameer Alli write at page 33: ¢ There can, we thinl, be little doubt
that what the legislature originally meant by these words (the rights of the
parties) to refer to were rights of a substantlve as d1st1n°‘ulshed from rxghts of
a merely processual character.”

In the present case no doubt a right of a substantive character has, from one

- point of view, been determined. But the Code does notgive a right of appeal

against every finding regarding such a right. It has stated what the preli-
minary decree isto be and I find no such decree in-this case. I hold therefore
that no appeal lies againgt the ﬁndmg on issue 3.

Having thus disposed of the prehmmary point, the letrlct

- Judge found that the Subordinate Judge had exercised a wise

discretion in the appointment of receivers and thus -confirmed
the order. ~

- The plamtlﬁ' preferred asecond appeal. . . o

@. 8. Rao for the appellant (plaintiff) :—The only queshon is
whether the finding recorded by the Subordinate Judge on issue8

~amounts to a preliminary decree and therefore one from which -

an appeal lies. Woe instituted the suit for accounts and partition
of our share in our deceased father’s property which was disposed
of by him under his will. The principal point in the case was’

. about the construction of the will. The Subordinate Judge took

evidence and recorded his judgment on the point-and that -
judgment practically decided the case. The other questions in -
the case related merely to details, We appealed to the District
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¢ Courh and our appeal was re;]ected on the uround that 1o appeal

‘:f,lay at tha’t stage." We submit that the adjudication by the Sab-. )
‘;'ordlna,te Judge on issue 8 amounted to:a prehmmary “decree

_within the megning of the term ¢ decree ’? ag defined in sectlon 2:

- of the Civil” Pmcedure Code, It was - an adJudlcatxon and, so

-:»}ar as- the. Subordmate _Judge was" concerned, it conc]uswely
determmed the questlon. '

[E[EATON, J. :—Thero is 1o decree and there is no-final ad_]udx-.

:catlon «-The lower Court merely. recorded a ﬁndmg but a:
'4 galauraph in the _]udgment is not a decree: section 53 of the
- Dew; Code.]
We submlb’that that sectlon apphes to.a final decree and not to-
fﬁ? a prehmmary decree.
[HEATO\I J. ~—Wherc does the Code > say “that no final decree i 13
‘ reqmred to be drawn i up in the case ot a prehmma.ry decree]
We submlt even if it is necessary, itis a mxstake of the Court
] and such’ a mistake should not be allowed to operate to our
" preJudlce

“ Bransow W1£h T. R. De.saz for the respondeots (defendants) was

A-not called upon S : S

SCOTT, C. J.i=In thls case thc Subordmate Judge in. an B

‘ admmxstmtlon suit upon issuie No. 8 decided in effect a substantlal
' questlon of: rlght ‘bétween the parties,- and having so decided he
g appomted recewers of all the ploperty in question in the sult

3 An appeal was preferred from his judgment - to the Dlstncb
-J udae -and it was soutrht to challenrre in appeal the ﬁndmcr upon

~the thlrd jssue on the ground that it was a decreg. "It was,

?however ob_]ected that there *was no decree and the leamed
Dlstrlct Judge ‘held that there Was mno decree which could be
‘the crub]ecl; ofan: a.ppea.l -He therefore dlsposed of the appeal
 confining the obJectlons of the appellant to the order for the
wppomtmenh of receivers. . - . - - 7

o Agamst his ‘decision thh reference to ‘the appomtment of
5 recelvers, no second . appeal would lie, but the’ appellant comes
. here in- second appeal contendmg ‘that there has been. a décree;
thh refenence to the question rmsed in the third i issue, und that-
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the learned Dlstnct J udge was wrong in declmmg to” hear the"‘
appeal w1th reference toit.

Now a “decree » under the 01v1l Procedure Code 1 means the
formal expressmn of an adJudlcatlon w hlch 50. far,as regards the
Court .expressing - ity concluswely determines the’ nghts of the

J part1es with regard toall or any of the matters i in controw ersy in’
- .the suit-and it may be elther prehmmary or ﬁnal S

It was. apparently the oplmon of the Iearned Dlstrlct Judge,
that if the decision upon the third 1ssue had been embodled in a'
* formal expressxon such- as is contemplated by the Code’ and

- called -a decree, still no appeal would have been mamtama.ble

Wlthout saying that we agree with the J udge in his hypothetlcal
opmlon we think the appeal to this Court cannot. be entertamed-
because ‘there is in fact no formal decree, A reference to Order v
XX will show ‘that a decree s somethmfr dlﬁerent from’ a:

: Judoment The decree has “to agree with the Judgment and

Rule 6 and Rule 7 prescrlbe what the. decree shall * contain:
- “Section 88 also leads to the same conclusion, for ib provxdes that -
~the Court after the case has been heard shall pronounce Judgment

“and on such judgment a decree shall follow tha.t ]udrrment may».
- be either preliminary or final, ’ i

The appellant has only herself to tbank for thxq resulb lf 5s’
" the unsuccessful party, she had directed her agent to apply that.

. & dlecreeshould be drawn up against Whlch an appeal could have .

“~been -preferred the result mwht hcwe been different.. But.we
-cannot allow the’ provisiong of the Civil Procedure "Code to be
disregarded by appellants-who seek to take’ advantage of the rule
‘which allows of appeals from decrees.. We, therefore, dlsmlﬁs\
. the appeal thh costs, ’ ' :

Jppeal dwmzssed.
: ‘ch‘p"f_
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