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that the plaintiff whose land and whose residence  was in

‘Ratnégiri-was not an agriculturist w1th1n the meanmg of Act :

- XXIII of 1881." R N

" For these reasons we a,fﬁrm the decree of the lower Court and i

dismiss this appeal ‘with costs. Only one set. of costs.” o
Deqree aﬁirmed; .

" G B R

APPELLATE CIVIL,

.~ Before SLr Basil}:S'co”tt, It., Chief Justice, and Mr, Justice Batchelor.
PILU BIN ‘APPA NALVADE (0BIGINAL PLAINTIFT), APPELLANT, v,

BABAJI siy NARU MANG AND ANOTHER (OEIGINAL DEFBNDARTS),} '

RFS'.PONDENTS.

.Hmclu Law—Alwnatwn by wzdaw—C’onsmt by the body of reversioners— '

Transfer for legal necessity—Transaction for conszdcmtzon—Gtﬂ—Pmtcal
N relmqmshment I)y widow.

'The general prmmple which proh1b1ts a Hmdu wldow (] ahenatlon of immove-
able property otherwise than for legal necessity is relaxed in eases where the
consent of the wholé body of persons constituting the next reversion has been

“ obtained! The reason for the relaxation is referred to the principle that the
consent of the persons who would be interested in disputing the transfer affords
“good evidence that the transfer was in fact made for ]ustlfymg cause, that is, fm
legal necessity. : .

Bajrangi Smglz v. Manolcm nika Balchsh Smgh(l) and 'Vmayalc v, Govmd(’)
followed.

- The operation of the planlple is ordinarily limited to trausfels for considera-
tion and cannot-be extended to voluntary- transfexs by .way of gift where there
i3 no roon for the theory of legal necessity. It should not be extended to casgs
where the widow has made only a partial relmqmshment of the estate.

SECOND appeal from the decision .of C. Roper, sttmcb Judge
of bé,téra, confirming the decree of V. V, Tilak, First Class
Subordmate Judge of Sitéra. '
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One Appa Naivade dled in the year 1899 leavmg him surviv mof

,  two widows Kondai and Chima, and Tanu, daughter by -Chima. -

Tanu had a son Narayan and a daughter Mukta. Inthe year.
1908 the two widows made a gift of four-fifths of their husband’s
property to Tanu and retamed one-fifth for thieir maintenance,

Tanu’s son Narayan consented to the gift, After the glft Chima, -
died during the same year. In the year 1904 Tanu mortgaged

* the property given in gift to her to Babaji bin Naru Mang to.
 defray the expenses of legal proceedings instituted by the present
" plaintiff, the son of a separated nephew.of Appa, for obtaining a -

succession certificate on the ground that he was adopted by Appa. -
The widows denied the adoption and the plaintiff’s attempt to

obtain the succession certificate failed. In October 1904 Kondai,-
the surviving widow, adopted the plaintiff who in June 1907

: mstxtuted.‘.ohe present suit to recover'possessu_m of the property, .
~ the subject of the gift to Tanu. The suit was brought against

the mortgagee Babay bin Naru as defendant 1 and against Tanu -

. as defendant 2.~ The plaintiff alleged that he had been in possec- :
_sion of the property as owner but that defendant 1 as mortgagee

of defendant 2 had brought a possessory suit against him and dis-
possessed him in October 1906, : et

. Defendant 1 set up hlS tltle as mortgarree in poqseqsmn under |
defendant 2, : ot »

- Defendant 2 denied the plaintiff"é.titlé and possession' and

‘contended that the plaintif’s adoption was illegal inasmuch as

_ Kondai had no autilorlty to adopt. She further asserted her'
‘owner Shlp under thb gift by Kondai and Chima.

. The Subordinate J udne found that the plaintiff was the lega,lly
adopted son of Appa but he was not entitled to the property. -
The suit was bhelefore dismissed on ‘the following grounds :—

It will be obsewed that plaintiff’s adoption took place after the gift fo' .
defendant 2 and after the mortgage to defendant 1. . Thé defendant 2 is 'in

- possession through defendant 1 of the land in dispute if not of any other pro-
" perty compriged in the glft and the questlon is whether plalntlﬁ is entxtled to '
- set aside the gift. i _ .

-

Alt.hough a son when adopted by, & widow enters at once into the full nght .

ofa natural born son, his rights cannot relate back to any earlier’ penod thatis -
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’ to say, they do not relate back to the death of the adoptlve father Mayne,) 7th
edxtxon, p. 259, and LLR.5 Bombay 630 «

< An adopted son is bound by an alienation made by. hxs a.doptxve mother beforo

hxs adoption with the congent of persons who, at the time of such alienation,

. were tho nezt heirs and competent to give validity to the transaction : Mayne,

7th edition, pages 260, 857 and 858, I L. R. 25 Bombay 129,and 9 Bomba.y Law |

Reporter, p- 1348.
" Tho alienation in the presenb case isa gxft made not to a stranger but to a
: daughter, who was the next reversionary heir, and-the consent of the daughter’s
son was; I think enough, there bemg no other member of the famxly llLely to be
, interested i in disputing the transaction,

" On appeal by the plalntxﬁ the Iflstrlcb Judoe conﬁrmed the

decree observing's —

The authorities are, I thmk, qmte clear and conslstent, Mr. Patwardhan

(plamtxﬁ -appellant’s: pleader) mainly relies on a very recent case 1eported ab .

10 Bom. L. R. 1029, but it does not in my opinion avail his client.

7 Tt is not disputed “that the gift by plaintiff’s adoptwe mother recelved the
. express or implied consont of all persons who wero likely to dispute the trans. -
action: The donee was defendant No. 2, the daughter of Appa; to whom plamtxﬂ?_

- was adopted. . , -

“On the demise of plmntlﬁ"s edoptlve mother, Appa.s estate would in the ordi-
nary course have devolved absolutely on his daughter. Both the latter and her
- son have consentod to the gifts:

P

" Hence no question of necessﬂ:y arisos, See 9 Bombay L. R. 1348, This view.

is consistent with everything laid down in 10 Bombay L. R. 1029, The widow’s
“estate no doubt terminated on her adopting plaintiff but he is bound by any
prior alienation consented to by the reversionary heirs of Appa.

The plam(uﬁ‘ preferred a second appeal R

P. D. Bhide, for the appellant (plaintiff) :—The. Tower Court
was wrong in relying on Bajrangi Singh v. Manokarnika Bakhsh
- 8ingh®, 1t does not apply, as in that case there was no adopted
son’s rights to be considered. The daughter’s consent to the
alienation was useless: Varjivan Rangjc v. Ghelfi Gokaldas®.
- The consent of the daughter’s son was also useless, He was a
‘reversioner but not the only teverswner as m Vmayalc 2
' Gomnd(a) .

& (1907) ao AL o e (1881)5Bom. ses., 4,
: ] (moo; 25 Bom. 129 '
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P.B. S/Emgne, for the respondents (defendants) :—The mter-._
vention of the adopted son ‘makes no_difference, ‘He has to -

~ accept alienations made. by the adoptlna widow when they are.
“either necessary or proper : Collector of Masulzpatam v. .Cavaly
 Vencats Narrainapah®, Raj Lukhee Dabea v. Gokool Chunder Chow-
dlzry/@) When the next reversioner consents, the alienation is -

proper : Bajrangs Singh v. Mmzokaa nika Bakksh Singh®., In the-
present case the daughters .son’ assented. to the. gift, hence the
ruling in Parjivan Rangfi v. Ghelji Qokaldas® does not.apply.

.The decisionin Finayak v. Govind® Jdoes not affect the present ‘

case, as here the next reversioner after the daughter had consent-
ed to the alienation within the meaning of Bajrangi Singh -v. -
Manokarnika Bakksh Singh®, Moreover, there is an acceleratlon'

" in this case in favour of the next reversioner. The éase was there_- ,‘
- fore properly” decided by the lower Court. - ‘

BATCHELOR J.1=~1In thig second appeal the facts are these, One :
Appa died in or about the ycar 1899 leaving two widows, Kondai:
and Chima, and a daughter by Chima, namely, the second defend-

‘ant, The second defendant has a -son; Narayan, In February
- 1903 the two widows made a deed of gift of four-fifths: of their ‘
“husband’s property in favour of the second defendant, reserving .
 the other fifth for their own maintenance. In October 1904 Kondai
-adopted the plaintiff, who is the son of Appa’s separated nephew.

~ The question is whether the plaintiff is bound by the aliena-
tion made prior to his adoption. The gift Jvas consented to by
the defendant 2, the actual donee, and by her son, Narayan
The Courts below have accepted this consent as a sufficient -

_ consent-on behalf of the reversioners likely to be interested in

disputing the gift, and upon this ground have dismissed
plaintiff’s suit. But we are of opinion that this O'round cannot
serve to sustain the decree. o ,
| The general principle which prohibits a Hmdu widow’s aliena- .
tion of 1mmoveable property otherwise than for legal necessity

S

‘is, no doubt, relaxed in cases Where the consent of the Whole body -

L (1) (1861) 8 Moo 1.A.B29. - (3 (1007) 30 AL L
@ (1869) 18 Moo, 1. A, 209 &) (1881) 5 Bom, 563.
. (5) (1900) 25 Bom 129, - -
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of persons constltutlng the next reversion has been obtained : see

. the J}ldgment_of the Judicial Committee in Bajrangi Singh v. .
- Manokarnika Bakhsh Singh®, which refers with approval to the-

- decision of - this Court in Finayak v. Govind®, Now -in-
- Vinayak's case the reason of the relaxation, as the law has always .
. begn understood in this Presidency, is referred to this priuciple,
~ that the consent. of the persons who would be inferested in
- -disputing the transfer, affords good evidence that the transfer was
~ in fact made for justifying cause, that is, for legal necessity. If
“'that is the reason of the rule, it is clear that its' operation must
* ordinarily be limited to transfers for consideration, and cannob
* appropriately be extended to voluntary transfers by way of gift,
- where there is no room for the theofy of - legal necessity. We
- may add that we have been referred to no case where the Courts
~ have applied the rule to a gift. -

~That is one reason why in our opinion the rule upon wlnch the
" Courts below have relied is inapplicable to the present facts.
And upon another. ground also it seems to us that this case falls.
* outside the rule. For, whether the consent required be more
accurately defined as'the consent of -the whole body of persons
constituting the next reversion, as it was expressed in Bajrangi's
case, or as the consent of all those persons who would be likely
~ tobe interested in disputing the alienation, as it is pub in other
declslons it is clear that the requirements of the rule” have not
~ been satisfied here. For the only consent which the present
defendants can call in"aid is that of thie second defendant and of her
son, Narayan, But the second defendant, in addition to being the
actual recipient of the gift, is a Hindu woman, and the presence
or absence of her'consent is, in the words of Jenkins, C. J,, in
Vinayak v. Govind® ¢absolutely immaterial”; nor.can the

. acquiescence of her son carry the defendants’ case any further:

That being so, it is not possible to hold that we have here the
consent of “ such kindred, the absence of whose opposition raises
a presumptlon that the alienation was a fair and proper”one’

" that is how ‘the rule was pub by Ranade, J.," in Vmayakv
Govind® and the passage was- cited without disapproval by

M (1907)30 AL 1. (2)_(1909) 25 Pomy 129,
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 Sir Andrew ‘Scoble in dehveunu their Lordshlps Judgment in,

Bajrangi’s case®, - Applying this principle we find that there -is’
nothmg in the consent of the second defendant and her son which-

- can propeﬂy deprive the plaintiff, another reversioner, of the'.

right to questlon the ahenatlon.

Then it was sought to save the decree by reference to the rule'
which allows the Hmdu widow to accelerate  the succession by
relinquishing her own interest .to the next reversioner. But
here again it appears that an essential condition of the rule is

absent in this case, where the widows relinquished - only a four-

fifths part of the estate. Such a relinquishment does not satlsfy

- the requirements of the rule, which was expressed in the follow-.
“ing words by the Privy Council in Bekars Lal v. Madho. Lal
- Akir Gagawal®: “It may be accepted’’, said Lord Morris,

“that, according to Hindu Law, the widow can accelerate the

- estate of the heir by conveying absolutely and destwymg her -

life estate. It was essentiallydnecessary to withdraw her own

- Jife estate, so that the whole estate should get vested at once in. .
the grantee. The necessity of the removal of the obstacle of the -
life estate is a practical check on the frequency of such c’onvey.

ances "’ Here the retention of the one-fifth part of the estate in ‘

the w1dows hands takes the case out of the rule, and ‘not the
. less so because the retention of 1/5th part of the life estate is.

described as a provision for maintenance., It was suggested by

~'the defendants’ pleader that Mr, Justice Chandavarkar’s decision -
- in Hunsraj v: Bai Moghibai®. proceeded on a different principle, "
" but if that case be’examined, we think that it will be found to

lend no support to the defendants. For, so far from diverging -

" from the rule in Bekari Lal's case@) the learned Judge expressly

" cites that case as his a.uthomty, and in conformity with it holds

" no more than that the widow “ can, during her hfe-txme, cox;veyf
‘the estate absolutely to him who is the next reversioner”. The

question, indeed, there was, not whether a partial relmquzshment

- of the estate would bg binding on the reversioner, but whether

the wxdow had authonty “to convey more than the esta.te shev"

@) (1907) 30 AL L. . @qsmie Ca]. 236 aep 241,
©_(® (1906) 7 Bom. L. K, 622, o
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7has H and thab questmn was declded ‘ot the ground that ‘the 1909___~
_’.w1dow there was: bound by the spemal agreement” of which P1w, '
:'speclﬁc performance was sought against ‘her, The" decxslon 15.'“ BAm.n.

~therefore, no authority for extending the ca,refully guarded rule .
laid down by the Privy Council to cases where the widow has
made only a partial rehnqu1shment of the estate. -

: “For these reasons we reverse the decree-of the lower appellate
.Court and decree the plaintiff’s suit with costs throughout.

 Decres reversea’
' e B L.

- APPELLATE CIVIL.

. 'ii?éfbre Sir Basi? Scott, Kt., Chief Justiée, and MiJustiée Heaton, "~ .
MAHARANA SHRI DAVLATSINHII, THAKORE SAHEB or LIMDI 1909, -

. (oRIGINAL . DEFENDANT 1), APPRILANT, & KHACHAR HAMIR MON ‘Octobar 5,
(onmxmn PraiNtirr), REspoNDERT.* - - .

.‘Provznmal Small Causes Courts Act (IX qf1887), seclions 16, 27,82, Sckedule II
Clauses (2) and (3)~—Suii for the recovery of certain sum representing o shave
in the produce of immoveable -property— Cognizance by the Court of Small-
Causes—Deeree ﬁnal——-Appeal——Juwsdwtwn by consent of pariies.

A suit for the recovery' of Rs 12.11-6 representing plaintifi’s share in the -
produce of immoveable ptoperty is-a suit for money had and received tothe
. plaintiff’s use and is cognizable by the Court of Small Causes, and the decree .
"in such a suit is fina] under section 27 ofjthe Provincial Small Causes Courts
Act (IX of 1887).

Noththstandmg its ﬁnahty an appeal was preferred to the sttnct Court of
‘Ahmedabad, which Court entertained the appeal and reversing the decree allowed
the plamtxﬂ’l claim, 'The defendant, thereupon, preferreda second appenl
and at the hearing pra.yed that the second appeal might be treated as an apphca-

<{ion for revision under section 115 of the Civil Procedure Code (Act V of 1908),
on the ground that the District Court acted without jurisdiction in entertainjng
.the appeal. 'fhe respondent.(plaintiff) urged thaf a second appeal lay: and
-further that by reason of the conduct of the partles and the fact that the
appellant (defendant) had not objected to the;unsdxctxon cf the sttnct Court,
_ it was too late in second appeal to take the pomt. .

IR econd Appeal No. 598 of 1907, »
P61~

P
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