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the. property shall not by means of a suit be. apphed 1909.
g hqmdatlon of the debt. . We think there is not. ... Pamasmiram .

k' .
The case is very sxmllar to those of - Malmdan v, Jot’o w and  Foruasimao. ,

" Ramchandra v. Tripurabai @, There is a distinet. covenant to-
" pay after fifteen years, with an option to pay within that perlod,
- the money- borrowed on the premises. . -

~Itis an arrreement of a different class from those Whlch were
under. consideration in Shaik Idrus v. Abdul Rahiman @ and
Sadaskiv v. Vyankatrao®. In these cases there was no promise
by the mortgagor to pay, but it was provided that he should be
free to take possessmn whenever he chose to pay after the fixed
period agreed upon for the mortgagee’s enJoylnent In the case of
Knslma v. Hari,® relied uponi by the learned Judge -in the
"Court below the agreement was of the same Lmd as that in
- Shask Fdrus case®, :
We reverse the .decree of the lower appellate Court and restore
that of the first Court. with costs throughous other than the costs.
of cmss—ob]ecblons. *

Decree reversed.
@ B.R.

~ APPELLATE CIVIL.

 Before Sir Basil Seott, Kt., Cliief Justice, and M. Justice Batchelor.

GANESH \NA.RAYAN SATHE (Onmmh. OrPONENT), A;’Eilc ANT, 9.’ .]"909'
PURUSHOTITAM GA\IG—ADHAR KARVE (OBIGINAI. APPLICANT), . Septe mle;' 23
OPPONENT.* , . P

Civil Procednré Code'(Act V of 1908), section 151—Decree of Small Cause
Court—Money lying in deposit inthe Court of the First Class Subordinate
Judge-—Attaclzment and recovery of money in execution of the Small Cause
Court decree—Suit in the Court of the First Olass Subordinate Judge for a

. *A,sphca‘,io.x No. 120 of 1909 under extraordinary jurisdiction.
- () (:892) 17 Bom. 425, . . "(3) (1891) 16 Bom, 303,
- @ (1398) P. 3, p. 48 . - (9 (1895) 20 Bom. 296, - -
T () (1908) 10 Pom, Ls R. 615, S
Y p 15229 L -
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K —declaratzon that the attackmnt was invalid -and for ref'unal of money-—Decrec ',

accordmylg/—Proceedmys in the Small Cause C’ourt and order for rqfund by

. tkat Court—Order not austamable

The phuntxﬂ:‘ brought a sult in the Court of the Fust Class Sr:bordlmte J udge '

‘ »‘md ﬁnully obtained a decree declaring that an attachment on certain money,
“already lying in deposit in that Court, levied by the defendant in execution of his

Small Cause Court decree was invalid and decresing that the defendant should
repay the same to the plaintiff. In execution of the said decree in the ‘suit of

- the Court of the First Class Subordinate Judge the plamtx:ﬂ? applied to the Small
~ Cause Court for the refund of the money and that Court passed an ‘order for-

the refund. ~ The defendant, thereupon, preferrod an apphcatmn ‘to the ngh

‘ Court under the extraordxnary jurisdiction. -~ - e

 Heéld, settmg as1de the order, that such an order could only be made if it wab
vnecessary for two purposes, namely, for the ends- of justice or to prevent the
abuse of the process of the Court. The plaintiff had already a decree : which he
was entitled to execute in the Fnst Class Suboxdmate J udges Court. . o7

APPLICATION under the extraordmary jurisdiction (sectlon 1150f

~the Civil Procedure Code, Acb V of 1908) against the decision of
V. V. Tilak, Judge of the Court of Small Causea at Poona., - .

One Ganesh Natayan Sathe obtained three ‘money decrees, ‘
Nos. 597, 598 and 599 of 1904, in the Court of: Small Causes at
Poona against Yamunabai, widow and legal representative of -

 her deceased husband Mahadev- Gangadhar Karve. In execution.
- of the said decrees, Ganesh Narayan Sathe attached a sum of

Rs. -3,000 lying in deposit in the Court of.the First Class Sub-
ordinate Judge of Poona as the price of the share of the deceased
Mahadev Gangadhar Karve in a certain house. ‘Thercupon
Purushottam Gangadhar Karve, the brother of the deceased,"
applied to the Court of Small Causes as well as to that of the
First Class Subordinate J udge for the removat of the attachment,

. but bis applications being rejected, he filed three suits, Nos. 264,
" 265 and 266 of 1905, in the Court of the First Class Subordinate -

J udge for a declaration that the sum of Rs. 8,000 was not liable.
"to attachment and for a decree ordering Ganesh Narayan Sathe

" to refund the money, if any, received by him. The suits were
~ dismissed by the First Class Subordinate- Judge, but his decrees.
. were reversed by the’ District Court in appeals and the decrees' -

of the District Court were confirmed by the High Court in

“second appeals. = In the meanwhile Ganesh vNarayanSztthe'
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havmg reeovered the money under attachment Purushottam 1900, -
- Gangadhar Karve applied to the Court of Small Causes - for. an . GavEsH
“.vorder directing Ganesh to repay the . money -into Court - for the Naragax -
" purpose of depositing it - in the Court of the I'1rst Class Purvssor.

;Subordmate Judge. . _ i oL Gaxespmre

 The opponent Ganesh Narayan Sathe contended znte» alia
E that the Court of Small Causes had no. jurisdiction' to entertain -
“the application and that it should have been made to the Court

~ of the First Class Subordinate Judge, = .. - C

~.The Judge of the Court of Small Causes - -overr uled the
opponent’s contention and granted Purushottam’s application.
He passed an order directing Ganesh to refund the: money .and
on his failure to do so, the a,pphcant to apply for the executlon
-of the order for the following reasons :— '

- It will be observed that the order of atta/chment was made by this Court a.nd
not by the First Class Subordinate J udge. It will also be " observed .that the
three declaratory suits were brought in the First Class Subordinate Judges
. Court as this Court has no jurisdiotion to entertain such suits. Ganesh argues -
" that this Court not being “the Court of first instance” within the meaning of -

section 141 of the new Code has no jurisdiction to_order refund in pursuance
of the decrees of the High Court in the three declaratory suits. - But if petitioner
applies t0 the First Class Subordinate Judge his jurisdiction may be questioned
--on the ground that the order of attachment and the subsequent order of
payment to Ganesh were not made by him. "It would be abswrd to contend
that suoh is the effect of the law as it stands. I think that under’ section 151
of the new Code I have an inherent right to order refund and to do evexythmg
and to make every order fairly and properly consequential on the: conﬁrmatlon
" by the High Court of the decrees passei by the appellate Court'in the three
declma.tor_y suits,
. The opponent Ganesh Nazayan Sathe preferred an dpphca,-
tion under the extraordinary Jurlsdlctlon (section 115 of the Civil
“Procedure Code, Act Voof 1908) urging that as Purushottam
Gangadhar Karve was not a party to the Small Cause suits, the
lower Court erred in exercising the jurisdiction . which was not
vested in it by law. A.rule nisi was issued requlrmnr
Purushottam Gangadhar Karve to show cause why the smd
order should not be seb aside. . . -

_ R.R. Desaz for the apphca,nt (orxomal opponent) in support of
.the rule —-After the decree of the Small Cause Court was
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executed by attachment and recovery of the amount deposuted."\r
in the Court of the First Class Subordinate Judge, thé Small
Cause.Court became functus officio and it had no power to make\' '
any further order, namely, the order for the vefund. This is ™
not a case of restitution. The opponent was hot a party to the» .

* decrees of the Small Causes Courb and no order could be passed
-on his application to .that Court. Section 151 of the Civil
. Procedure Code has no application to the facts of thecase. That '

section applies to cases in which such orders as ‘may be necessary
for the ends of justice or to prevent abuse of the process of the.

, Courb

M. R, Bodag for the opponent (ormmal apphcant) to s‘howi

" cause :—We contend that the order can be supported under

section 151 of the Civil Procedure Code. That section is intended
to prevent injustice. If we had applied to the Court of the First
Class Subordinate J udge, the present apphcant would have
objected on the ground that the orders for attachment and
payment to him of the money were not passed by that Court
and therefore it had no jurisdiction to entertain our application.
Moreover, the ends of justice would be equally satisfied whether-
the awmount is refunded by the order of the Swmall Cause Court"
or by that of the Court ot' the First Class Subordlnate J udge. ‘

Scorr, C. J i=In thls case the a.pphcanc obta,med a decree
declaring that an attachment.upon certain. money effected

n through fhe Small Cause Court was invalid and decreeing that

the defendant should repay the same to the plaintiff. That was

- a decree which was confirmed by the High Court and would in

ordinary course be executed by the First Class Subordinate
Judge in whose Court the suit was filed. . Instead, however, of
proceeding to execute in that Court the opponent proceeded to
the Small Cause ‘Court which, prior to the filing of the suit in
the First Class Subordinate Judge’s Court, had finished with the

" litigation so far as it was concemed Notw1thstandmg the fact -
 that the opponent was entitled to execute the decree obtained by

him, the Judge of the Small Cause Court purporting to act under

. section 151 of thé pxesenb Civil Procedure Code, directed the

applicant, ‘who was the defendant in the First Class Subordinate
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J udge s Court; to refund the money obtamed by hun in executlon 1909,
- from - the Small Cause Court.”. Such an order .could only.be  Gammm
- made if it was-necessary for the ends of Justlce or to-prevent the I““f,fym. ’
“abuse of the process of the Court. ~We do not ‘think that it can PUI;K;HOF' .
be said to have -been necessary for either purpose ‘because the GANGADIAR, - -
opponent-had already a decree which’ he was entitled to execute
in'the First Class Subordinate Judge’s Lourh -We, the;‘efore,.
bet aside the order with costs. P
Order set aside. |
- G. B R

' APPELLATE CIVIL.

———————

Befow Mp. Justwc Chandavarkar and Mr Justzcc IIeaton. ‘

KRISIINA TANHAJ[ (0BIGINAL - DEFENDANT), APPELLANT, ». ABA

1920,
SHETTI PATIL (ORIGINAL PLAINTIFI‘), RESPONDENT.*

July 13,

l'mmfer of Property Act (IV of 1882), section” M—Sale—-(]omp;omue—'
Land worth less than Rs. 100—-Regzstratwn of deed, or delwe1y Qf
possession not necessary, .

" The terms of a compromise aﬂ’ectmga dlaim to land of the value of less than
“Rs. 100 were reduced to writing. The document was not registered, nor was
.the transaction accompanied by delivery of possession. The méterial proVisIons, .
of the deed were as follows : — ‘
“You and we are co-sharers. In your and our land Suwey No. 20, there is
awell, Therein youand we have a joint share, Partition is.to be made
including it. After the said (survey) number is dmded we shall give 9 pands
more from our share and both of us should pit up a bandh (embankment) in the
"middle of the well, and possession and enjoyment- should be carried on accordmg‘
to our respective shares. According to this condition we should not cause
. obstruction to each other. One whe will act in contravention of tlus agreement,
will be able to reimburse loss which may be caused.”

"The lower appellate Court regarded the bransaction as a sale which under the
provisions of the Transfer of Property Act (IV of 1882) 1eqmred dehvery of
possession in order to validate if. . -

- Held, that the terms of the deed dxd not brmo the tnnsactlon mthm the ,'
categm y of a sale, as deﬁned in the Transfer of Ploperty Act (IV of 1882),

. o *Second Appeal\I 934 of 1908,
" B1616~1 - ; . )
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