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We thmk that the- quesbmn of dormclle is. yvholly irrelevant. to-
the question of jurisdietion in such a case as the present. - The
words of the Act alone have to be construed, and the words of the -
Act are “that an application must be made to the District Coutt
having Jurlsdlctlon in the place where the minor ordlnanly _

’ 1e81des

The minor is hvmo‘ in Baroda and he has no other place of resi- -
‘dence, and he has, with the exception of twenty-eight days, lived.

~ in Bargda for nearly three years, We, therefore, think that.

Baroda is the place- where ‘the minor ordinarily res1des Wlthm
the meaning of section 9. '

- b is amued on behalf of the respondent (with what correctne%s

‘Wu. do not know) that ‘the- Mission Housein Baroda whete the .

minor is living is in British Cantonments and is withiﬁ ‘the -

jurisdiction of the J udlcml District of Broach. - It wmay beso, but -

1900,
_ Seplemlber 15,

even if it is so, that does not give Jurlsdlctlon to the D1str10t";

~ Judge of Ahmedabad.

We set as1de the order of the Dlstl ict J udge and allow tlns appeals;

“with costs. ~
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Before Sir Baszl :S’cott, ., Chisf Justice, and M Justise Batcﬁé?or. R .

PARASHABAM VISHNTU DABKE AND OTIERS (ORIGINAT; PL&iNTiFr )
AND DEFENDANTS 1—b6), APPELLANTS, v, PUTLAJIRAO IxALB&RAO
- AND OTHERS (ORIGINAL DEFENDANTS 6——18)* o \

" Bombay . Regulation V of 189?', section };V, claus" 3-—Usuﬁuctuar7

- morigage of 1869—Agreement to pay the debt after fived period—Suit by

mortgagee aﬂer the expiration of the penod for the recovery of the clebt by sale

of mortgaged property.

~

A usufructuary mortd‘ac'e executed in tho year 1809 contmned the foTlowmw
agreement :(— -

"% The amount of Rs. 1 750 is borrowed on the said prem1ses Wo'three of us

’ shall aftel paying of.E the said amount of de'bt after ﬁfteen years from thxs day,

;’ * Second Appeal No. 997 of 1908
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redeem our premises. Perliaps any one of us three might within the perfod~ . 1909. -~
- pay off at one time the amount of rupees according to his. share, you should ME‘ :
- allow redemption of the premises pxopoxtlonately after mcexvmg the amount and" Lot \
you qhould. pass a reoeipt for the monies recewed »o ... Pumsamao.”

In the year 1906 the morto'aoree ha.vmcr bmu ght a suit for the recovery of
the mortgage debt by sale of. mortgaged property, the first Court allowed
_the elaim, but the appellite Court reversed the decree and dismissed the suit on
the ground that where in the case of a usufructuary mortgage the mortgagor
- agrees to redeem by paymént of the principal after a stated period, the
- ‘morlgagee has no higher or better right thzm ho has undel asimple usufructuary
- mortgafre
.. Held, on sewnd appul by the plamtxﬁ'a, that ‘the mor t"age in- suit was
. vovernei_ by clanso 3, section XV of Ragulation'V of 1827, and there being

nothing in the térms of the agreemont betwoen the parties which either expressly

or by implication indicated that the property should not by means of a suit be
- applied in hquldatlon of the debt, the suit would lie-

_The deczec of the appnllatn Court roversed and that of the first Court 1estored
: Mahadaji v. Joti D a.nd Ramehandra v. Tripurabai(?, followed
. Staik Ldrus v, Abdul Rahzman(3) S’adaslzw V. Vyan tatraot) and Krishna
v Ham(5) expla,med ' :
~" SECOND appeal from the decision of J. D. Dikshit, Assistant

. Judge of Ratnagiri, reversing the decree passed- by Sheshgm,
‘R. K., Subordinate J ndge of Dapoli,

The property in suit ongmally belonged to three brothers,
Kalbarao (father of defendants 6—8), Abaymo and Bajirao.
- They mortgaged it on the 9th April 1869 to- Vishnu Raghunath
- Dabke, an ancestor of (the "plaintiffs and defendants 1—5, for
Rs. 1,750. The mortgage was usufructuary. -The ‘material
portion of the deed was as follows :— '

Accordingly as abovesaid we all tiree of us have this day delivered over .
into your possession for the enjoyment as mortgagee the 33 #hikans in all of
our share consisting of the rice fields and varkas lands, Yon may yourself
- make the.vakivat thereof or may give to cthers on rent and ghumdv 3 and
whatever rents and profits you will get is to Le applied by you towards the
.. satisfaction of interest (e, in lieu of interest) :md you should pay the .
Government asseSSment in the kkam of Ka.lbarao, our eldest brother in whose

-

T (1897) 17 Bom, 425, » (3 (1891) 16 Bom. '303' '
® (1898) T2 7., p. 43, s ) (1305) 20 Bom, 206.
) (1908) 10 Bom. L R, 616, .
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kS - name the-kfata stands in the Government records. The"mﬁou’nb‘of R, 1,;]50':
“PamagmapAn

ig borrowed on the said premises. We three of us shall after piying off the
said amount of debt after fiftcen years from this day rédeem our premises,:
Perhaps any one out of us three might within the period pay: off at one time’
the amount of rupees according to his share you should allow redomption of the

* premises proportionately after resciving the a'nouu(: and you should passa ‘
-receipt for the rupees received. =

" In 1880 Vamnay Vishnu Dabke, a deceased son of the mort-‘»
gagee, obtained a money decree against Kalbarao, In executlon‘

- of that,-decree the mortgaged property was sold and was pur-
-‘chased. by Ganesh Vasudev Joshion the 14th October 1884.. On -
" the 5th April. 1889 Ganesh Vasudev Joth sold hls title t0’
‘.plamtlff] . .

On the 18th J anuary 1906 the plamhﬁ'b brouo*ht the - present

*suit alleging that they were in possession of the mortgaged

property by themselves or through tenants till the year 1899
when defendants 6—8 denied the plaintiffs’ title and asserted.

_ their own and- that Rs. 1,975 were due to them under the.fb

mortgage. The plaintiffs, therefore, prayed for possession: of -
the property as owners under the purchase from Ganesh Vasudev ..
Joshi or as mortgagees or in the alternative to recover the sum

- dae to them under tho moxtgan'e by sale of the mort«aged'
© property. ' '

Defendants 1—5, who were brothers of plamtlffs 1—-—5 and
cousins of plaintiff 6, admitted the plaintiffy’ claim. They were -

joined as defendants because they were unwﬂlmg to be _]omed :
as co-plaintiffs. '

~ Defendants 6— 8 answered infer aha that the property in sult .

. was their ancestral estate and the plaintiffs had no interest therein, .
- that the auction sale against their father Kalbarho did not pass

more than his individual interest, that the delivery of possesswn
at the auction sale was only. nommal and the plaintiffs never got
actual possession, that they were all along in possession and the -

~‘claim was time-barred, and that they did not admlt the mortganre

transaction and nothmg was due under it. _
The Subordmate Judge found that the plamtlﬁ's tltle as’

- owners was not proved, that they were not in possession within ™
" twelve years before the suit, that they were not entitled to
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po,sem mas pu: C"lanel'.a ‘or mortrraoees, ‘that the- mortoao'e relied”

181:

3

1000,

on’ by the plmntlffs was valid and proveland that the plaintiffs” mmsmmn

~were ‘entitled to  recover Rs. 1,975 under the mortgage.” He-
therefo"e pas;ed a decree dlrectmw the defendants to pay to the
plaintiffs ‘and defendants 1—5 Rs. 1, 975 with. plaintiffs’_costs
within six months from the date of the decree and.in default the .

'unount to be recovered by sale of the mortgaged property. or -

a sufﬁmenb portion thereof, The following ate ‘some- “of thb
obsetva.tloflq of the Subordinate J udrre in his Jl]ddment o

' Thisi is the case of a morigagae in possession obt aining a money decrce 'md sub-
sequeqtly selling the equity of redomption through a transferes and ultlmqtcly
“buying it himself from the auction-purchaser. If section 99 of the Transfer

- of Property Act applied such a sale, held otherwise than by mstltu{mg a suit,

would- be void (I. L. R. 12 Mad, 325; I, L. R, 14 Mad. 74; Bombay Law

- Reporter. VIT, page 1). - The only‘questlo'n is whether the principle of the section
“would be applicable to the present mortgage, which is of 1869, having regard to
“clauso () of soction 2 of the Act, which excludes fr om the operation of the Act,
any right or liability arising out of a legal relation constituied before the Act.
came into force, The cage roported at page 129 of I. L. R. 10 Madras is an

instance of the scction heing applied to a mortgage passed before the Act camo -
into force. See also I L. R. 12 Cal.583. Besides I. L R.'1 Cal. 337 was
decided. before the Act ard laid down that a moxtgegee is not entitled by means

.of a money deeree obtained ona . collateml security to obtain sale of the equity
of redemption separately. This case was followed by our own High Court in

I L. R: 4 Bom, 57 and I, T, R.'5 Bom. 6, These authorities lead me to Hold

that ev_eil apart from the Act, the sale held otherwise than by & suit upon a
desres obtained by the.mortgages. was-invalid, and that. plaintiffs. did not
asguire a valid title by their ‘ultimate purchase from the auction-purchaser,
It is true the mortgagee transferred his decree beforc -execution, but the
transfor was subject to the equities which the mortgagor might have enforccd
“under section 233, Civil Procedure Code, against him (I..L. B. 23 Cal. 813),

. On appeal by defendants 6—8 the Asmsuant Judge found that
the mortgage sued on was not Subsisting, that the plalnuﬁ's
-were nob entitled to recover anything under it, and that the -
claih ‘was barred by the defendants’ adverse possession, He,
therefore,- reversed the decreé and dismissed the suit. In the
course of his Judoment the Assxstant Judge made the fol]owmg
. remarks — :

" The- ruling in Krishna v, Hari, 10 Bom. L. R. 615 diépels all the delusion

~‘on the question of law involved in a-case like the present.: Exceplion was .

'takcn at the bar to the coueetness of tho decision- on the gronnd that it is

I’IM:I.A.un,Aof
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1909.' . ,moonslstent mth a.prewous decmon of a dmsxon bench of our Hmh Courh

p a0 ASTARAM- reported at p. 425 of I. L. R, 17 Bom. (ﬂlulmdajz v. Joti). It was further
: PX argued that the last quoted decision was not brought to their Lordships’ notlce .
r UTLAJIRAO

when Krishna v. Hari was decided and it was consequently not referred to and’

_con51dered I cannot accep‘_ this argument as sound. The main test is,.

" whether the property is hypothecated or whether it ‘was the intention of the

" parties to make the property liable to be-brought to sale in case the promissd
payment was not made,. Their Lordships had before them this sound. tesﬁ and

. they have observed : “ We do not find that this document contains anythm«r ]
. more than a personal and conditional promise to pay. We do not sce any
indication that the pr opelty was hypothecated or that it was ever the intention
of the parties that it should be liable to be_bronght to sale in case the promised:

Ppayment was not made.” It was therefore absolutely necessary to refer to the *
ruling in Mahadajiv. Joti, 17 Bom. 425, for in that case Candy, J., has distinotly

observed * there was a distinet covenant to pay the principal and the land was -
security for the same,” (p. 428). The" Prineiple enunciatod in the latest ruling
cited above has been long ago recogmzed by our High Court (Shaik Idrus'v.

 Abdul, 16 Bom. 303). The reasons given in the full Bench Madras decision .
(Kangagm v Kalimuthy, 27 Mad, 526) can be very éasily refuted. But as there

isan express rulmg of our High Court it is not necessary to do so.

‘Even if the mortgave as regards lands were a combination of a sim ple and

" usnfructnary mortgage the suit having been instituted more than 12 yeaxs
after the due date has been barred (Vasudeva v. Shmnwasa, 9Bom. L. R 1104). -

Tlaintiffs and defendants 1—5 preferred a second appeal

K.VN Kogajfi for the appellants (pla,mtlffs "and - defendants
' 1—5) :~The Assistant Judge erred in reversing the decrée of the
first' Court for sale. " The present case is governed by Regulation
V of 1827, section XV, clause 3. It is a settled law in this
Presidency that in cases governed by the Regulation, the mort-
gaged property is liable to sale where there is promise to pay :
Mahadaji v. Jots W, Yaskvant v. Vithal @, Hemraj-v. Trimbak ©, -
Ramchandra . 1 ripuraba; @, In S/mz/c Idrus v. Ab(l‘ul
Ra/&iman'(;”) and Sadashiv v. Vyankatrao © there was no promise
to ] pay, so those cases are inapplicable. The ruling in Krisina v
Hari @ is distinguishable. The. judgment in that case pro-
~ ceeded on the basxs that there was a condltxonal promzse to pay.

N

" (1) (1892) 17 Boa. w5 - @ (sos) P. J., P 43¢
) (1896) 21 Pom. 267, - - _ () (1891) 16 Bom. 303,

@). (1897) P. 3, p. 416, . ) (1895) 20 Fom 296,
: .o (1008) 10 Bom. L. R, 615,



fvon. XXXIV] : BOMBA? SERIES.‘;T"

N “7. Mandlik for tho reqpondents (defendants 6—8) -—The‘

»'appellants cannot claim the ‘right of sale, the bond being, as
-found by the lower Court, a purely usufructuary one. The case
-is governed by the Transfer of Property Act which provides,
section 67, that a usufructuary mortgagee is not entitled to get

-the property sold. Tven if the case be governed by Regulation

.V of 1827, still there is no personal covenant in the deed sued

on, The mortgagee is to hold possession of the property only.
He has no right of sale : Sadashiv v. Vyankatrao ®), Shaik Idrus .
" v. Abdul Rahiman @, Krishuaji v. Wasudeo ), Jafar Husen v.”

~Rau]zt Singh @, Even admitting that thero isa. personal cove-

 nant, still that is not sufficient., There must'be in addition to that
‘aright of sale specifically given: Krishna v. Hari O, Kashi Ram
v. Sardar Singh ©, Shaik Idrus v, Abdul Ra/nmzm @ Krzshuq]z v,
Wasudeo .- : :

As'to hypothecation, the. deﬁmtlon of mortgage requires the

creation of security or hypothecation; see section 58 of the
- Transfer of Property Act. A mere hypothecation clause by
itself in o usufructnary mortgage does not give the mortgagee a
‘right to sell which, as usufructuary mortgagee, he does not
possess, - The rulings in Ramchandra v. Tripurabai ), Yaskrant
v. Vitthal ®-and Ma/zatlajz v. Joti @ are mapphcable. In those
cases therd Wasaperbonal covenant and a right:of sale was

contemplated, while the mortgage in the present case is a simple

usufructuary mortgage,  The, Assistant Judge in appeal was
" conversanb with the language in which the bond is written.

Seetion 9) of the Transfer of Property "Act is apphca.ble, and
if it cantob: directly apply, it embodies the law as it was
administered before its enactment and isnot a departure from
that law : Sathuvayyan v. Muthusami @, Durgagya v. Ananthe @0,

]J’/Izmgomtty Doesea Y. S/mmac/mrn Bose 02, MUartand v, Dﬁomlo (13)A

(1) (1893) 20 Lo.n 293, @ (1898) P. J P. 43,

_ (2) (1891) 16 Bom, 303. . (8 (1895) 21 Bom. 267,
®) (1901).3 Bom. L. B.136, () (1892) 17 Bom, 425, -
@) (189%) 21 All. 4. .~ . (10) (1388) 12 Mad. 325, .
2() (3908)10 Bom. L, R, 615, .+ (1) (1890) 14 Mad. 74,
(®) (1905) 28 AlL 157, . (12) (1876) 1 Cal. 837,

i (13> (1897) 22 Bom. 624.
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and Clzumlra Naﬂa Dey v Bm radz S/zoomlm" "y G/tose(‘) In
Husem v, Shankargivi @ the facts were altogether dlﬁerent ‘

“Scorr, C: J. :—The lower appellute Court has reversed a decree
for sale obtained by the plaintiffs as mortgagees. - The ground

”aswrned for this decision is that where in the. case of a- usufrue- -

‘tuary mortgage the mortgagor agrees to redeem by paymenb of .

‘the principal after a stated period the mortgagee has no higher
_'or'betber rights than he- hams under a sunple usufluctua,ry
" morbgage, :

The morbo‘ao'e in questxon was effected in the year 186) At

" that date the right of salo by mortgngees. in. the mofussil was |
-governed by Regulation V of 1827, section XV, clause 8, which

provides that: in the: absence of any special agreement -or.
reconmzcd law or usage to the contrary either party way ab any .

" time by the institution of a_civil suit causé the ploperty "to ‘be
“applied to the hqmdamon of the debt ; the surplus, if any, bema

restored to the owner.

. In the case of morbgages prior in date to the. time' when the )
Transfer of Property Act was extended to this Presidency, the
then existing rights of the parties remain unaflected : section 2-
of Act IV of 1882.. We. are, thercfore, in this case only .
concerned with the law enacted by the Regulation and with the '

~ terms of the agrecment between the parties. -

The instrument of mortgage after ‘providing that the morto‘awee

in possession should manage the property, taking the proﬁt;s in

lieu of interest, proceeds :

T The amount of Rs. 1,759 is borrowed on the said ‘premises. '.Wa t’nee of .

us shall after paying off the said amount of debt after 15 years from this day

redoem our premises. Porhaps any one of us thres might. within the periol

~ pay off at one time tho amount of rupees according to his share, you should -

allow redemption of the premises proportionately after receiving che a mount
and you should pass a zeceipt for.the momes recexved ” '

‘The period of 15 years has long since expired and thp questxon

‘we have to determine is whether there is contained in the ‘words
: above quoted expressly or by nnphcatmn any avreemenb bhab

(1) (1895) 22 caLg1s, _ @ (1898) 23 Bom. 19,.
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the. property shall not by means of a suit be. apphed 1909.
g hqmdatlon of the debt. . We think there is not. ... Pamasmiram .

k' .
The case is very sxmllar to those of - Malmdan v, Jot’o w and  Foruasimao. ,

" Ramchandra v. Tripurabai @, There is a distinet. covenant to-
" pay after fifteen years, with an option to pay within that perlod,
- the money- borrowed on the premises. . -

~Itis an arrreement of a different class from those Whlch were
under. consideration in Shaik Idrus v. Abdul Rahiman @ and
Sadaskiv v. Vyankatrao®. In these cases there was no promise
by the mortgagor to pay, but it was provided that he should be
free to take possessmn whenever he chose to pay after the fixed
period agreed upon for the mortgagee’s enJoylnent In the case of
Knslma v. Hari,® relied uponi by the learned Judge -in the
"Court below the agreement was of the same Lmd as that in
- Shask Fdrus case®, :
We reverse the .decree of the lower appellate Court and restore
that of the first Court. with costs throughous other than the costs.
of cmss—ob]ecblons. *

Decree reversed.
@ B.R.

~ APPELLATE CIVIL.

 Before Sir Basil Seott, Kt., Cliief Justice, and M. Justice Batchelor.

GANESH \NA.RAYAN SATHE (Onmmh. OrPONENT), A;’Eilc ANT, 9.’ .]"909'
PURUSHOTITAM GA\IG—ADHAR KARVE (OBIGINAI. APPLICANT), . Septe mle;' 23
OPPONENT.* , . P

Civil Procednré Code'(Act V of 1908), section 151—Decree of Small Cause
Court—Money lying in deposit inthe Court of the First Class Subordinate
Judge-—Attaclzment and recovery of money in execution of the Small Cause
Court decree—Suit in the Court of the First Olass Subordinate Judge for a

. *A,sphca‘,io.x No. 120 of 1909 under extraordinary jurisdiction.
- () (:892) 17 Bom. 425, . . "(3) (1891) 16 Bom, 303,
- @ (1398) P. 3, p. 48 . - (9 (1895) 20 Bom. 296, - -
T () (1908) 10 Pom, Ls R. 615, S
Y p 15229 L -
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