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also Mr. Ameer Ah S Personal La.w of Mahommedans, Volume II
Edltlon of 1908, page 256.. . :

,

The decree . appealed from musb be reversed and that \of

tho Subordma.be Judtre resto1ed \v1th costs throughout on the ,

respondents. o

" Decree reversed. -

>
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" Before Sir Basil Scott, K., Clief Justice, and My Justice Baicﬁdor.
BHI\lAPPA bLn TAMAPPA (omenmn OPI’ONENT 10), APPLICANT, .

KHANAPPA alias YENKAPPA bin HANMAPPA Aixp ANOTlimc '

(OBI(}INAL APPLICANT 4ND OPI’ONENT 9, OPPONENTS *.

Czwator s Act (XIX of 1841), eectzons 3, 4 and 14— Oaﬂw Act (Vof18/;0)-

- Death of repwesentatwe Vatandar— Deceased's widow representative Vatan-
'; dar—Death of the mdow——Applwatwn by the nearest heir of the deccased
. -male Vatandar «for possesswn——&x months, - caloul ation of——P7 opcrty

claimed by vight ¢in  succéssion ——Inquwy upon solemn decla/ratwn—.

. Aﬁdamt wpon solemn affirmation.

One Kotmppa, representative Vatandar of Deshads.t Vata,n, d1ed in 1892,

. His widow Basawa was eutered on the Vatan Register as representative Vatan. .

"dar and she held the Vatan property until her death in 1907, - Within six

’ monthé of Basawa’s death, Khanappa; who claimed to be the néarost heir of

Kotrappa, applisd for possession of the property under the Curator’s Act (XIX

of 1841) and the Judge granted his application. One:of the opponents to the

. application thereupon moved the High Court undel' the extraordnmy juris-
. diction contendmv tha.t, ! :

. (1) Under section 14 of the Curators Act (XIX of 1841) the provisions of
the Act conld riot be put in force because Kotrappa dwd more than six months
before the da’ce of the applicationsand. - . .

\

-(2) In omnbmg the application the J udue did not follow the procedure wlnch
is m'tde imperative by the Words of section 3 of the Cumtor ] Acb (XIX of

' vf * Apphca.txon No. 61 of 1909 under the extraordmary gunsdxctlon.
<
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.';1841), that 1 1s, there was no mquu y upon solemn declaratlon of the complam~

ant (applloant)

B Held conﬁrmmg the order, tha'c

. (1) The deceage of the propnetor whose p1operty was claxmed by nohb “ ml_'

" suceession” referred to i in séction .14 of the Cura’cor s Act (XIX of 1841) in- -

cluded the decease . of Basa.wa. beca.use she was, between the.death of her,'

* husband and her own decease, the proprietor ‘of the property claimed.” .All that

-was to be declded was who should be put into possessmn of the property m‘,

‘ succession to the Tast deceased holder. - e

@ The J udge having acted upon the apphcahon of the elalma.nt in addxtlon .

‘to his affdavit on solemn affirmation, the statements in the afﬁdavxt furnished -
‘sufficient grounds for action under section 4 of the Curator’s Ach (XIX of 1841) :

having regard to the provmons of the Qath’s Act (V of 1840). - ] )
APPLIOATION ander the extraordlnary Jurlsdlcmon (sectlon 115 _

' oi the Civil Procedure. Code, Act V of 1908) against the decision-

of C. E. Palmer; Acting District Judge of Bijapur, in a. m1scel- .

i'laneous application under the Curator’s Act {XIX of 1841)

" One Kotrappa bin Basappa was the last male prop11et01 of thei

.-Deshawat Vatan of Nir Budihal in ‘the Bijapur, District. : Ho B
- died- on ‘the . 2nd *June 1892 ]eavmg Him surviving a deovv'

Basawa and three ‘daughters.  After Kotra,ppas death - the -

. Deshagat Vatan was' tran;fenjed to his widow Basawa’s name in:
_the Vatan Register and she was in possession and enjoyment of .

“ it till her death on the 14¢h November 1907. On the 29th.
. Novémber. 1907 one Khanappa. alias Venkappa &in Hanmappa.
" Desai -applied to the District'J udge of Bijapur sta,tlng that as he

-was the nearesb male heir of the deceased Kotrappa he was’

“entitled to succeed to the property and prayed for the appoint-

. ment of a curator on the ground that Tamappa in Balappa .
“and eleven other persons Were Wastmd and mlsappropnatmg,’

the’ property.. ‘
~ The Judge r made an mqulry under the Curator s Act (XIX ofi ’

- 1841) and ordered that the possession of the Deshagat Vatan be -

.dehvered to the -applicant Khanappa. . In hlS Judgnlent the .
‘ Judge made the following remarks:— . * . ‘

‘On the 29th November 1907 the pe’mtmner Khanappa apphed to thxs Court to

‘appoint & crator as the opponents were trying to take posséssion of the property.,

by forcible means, and there was danger that the Deshagat serVants would also

- mlsapproprmte 1t Tlus Court was also asked to determme the r1ght to posses- ;
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. gion, - Thls apphoablon was supported by an afﬁdavm and fur nished suﬁicxent . 1909, B
grounds for-action. - Confirmation of the truth of the matters stated in’ the ‘;3—"_‘
appllcatxon is afforded by the written. statement of opponent 11 (Exhibit 21). - VI}H:JAP? it

in’ which: opponent 11 admltted ta,klng PObSSSSlOD of the house and mova: KH_AFAPI{A.T
‘ables at Nir Budlhal immediately after Basawa’s death though he has sinco .
“given up ‘assérting his claim to the property in- this miscellaneous proceeding. -
= 1:se6 1o reason therefme to hold that I was not; fully ]ustlﬁed in taking action -
nnder th1s Act. . )
Agalqst the sa1d order one thmappa 6m Tamappa hell‘ and
legal representatn e of Banuappa. .bén . Tamappa, who ~was
- opponent 10 in the District Court, preferred an application undel» :
“the extraordlnary Jurisdiction (section 115 6f the Civil Procedure -

- Code, Act V 1908) i urging ¢nter alia that the District Judge had

‘,no; jurisdiction ~to entertain Khanappa’s opplicé.tion under sec-

" tion 14 of Act XIX of 1841, that the Judge erred in putting the

.]vAct into operation in the absence of "any circumstances proving:
* that the original applicant Khanappa-was * likely to be material-
Ty preJudrced if left to- the ordinary remedy of a regular suit,”
and that the order- of the Judge was based on inadmissible
ev1dence. A rule nisi was 1ssued calling on the opponents, that
" is, the ongmal applicant and the original opponent 9, to show
 cause why the’ ‘order. of the Judge should not be seb as1de. '

Mulla with. @. K. .Dzmdel»ar appeared for. the apphcunt

, (ormmal opponent 10) in support of the rule: :—The Judge had.

' no jurisdiction to put the Curator’s Act -in foroe in the present-
‘case, . Kotrappa died in 1892/ ~His widow Basawo suceeeded-
hnn as.a Hindu w1dow ard. she died in November 1907, . The"
opponent claimed as'a reversioner through Kotrappa and not.

 through Basawa, - But his applicition was not made within six

"~ months from Kotrappa's death though it was’ made within that
period from Basawa’s death. ‘Therefore under section 14 of the
~Curator’s Act the Judrre had no Jurlsdlctlon to’ entertam the
'apphcatron. A . : : o

Even grantmn' that the J udoe had Junsdlctlon he acted Wlth .

matemal irregularity in the exercise of his jurisdiction; because )

- the  conditions precedent to give _]unsdlctmn under the Act as
"Jaid down in sectiony 3 and 4 were not- satisfied, - The inquiry
‘should “have be»en madeon solemn declaration .by the opponent
and by witnesses and documeénts ab" the Judge’s discretion.” He
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'”should have satlsﬁed h1mself Wlth 1es.pect to fou1 poxnts men-

-

*-tioned in section 3. before-he issued notices. of the. application.
- The apphcatmn was accompanied by an affidavit and the. J udfre

on the very day the application was made, issued notices to us
and others. The affidavit cannot, be said to be a solemn declara-
tion and the order of the Judge dlreetma notices to issue. does
not show that he was satisfied as to the four points mentloned .
in section 3. We have been pre_]udmed by the procedure adopt— .

ed by the Judge: Sato Koer.v. Gopal "Sahu®, Krishnasami Pans .
nikondar v.- - Muthukrishna Panmkondar @ Abd ul Rar’aiman, Yoo

. Kutts Almed®, ~ -

G. 8. Rao appealed for opponent 1 (orlomal apphcant) ~—The " -

_ J udae says in his judgment that he was satisfied as re<rards fhe .

“trath of the allegations made by us in our -application. On tho B

day the notices were issued our application was supported by an -
affidavit and it furmshed sufficient ground for action. , Basawa

. was the widow of the last male holder Kotrappa and her status
. as representatwe Va,tandur was recognized under section 2 of

. Bom, Act V'of 1886, After her death we .claimed the property' ’

in succession. The widow continues her husba,nd’s estate. and

- really the husband’s estate is determined by the death of the .

widow : Phadnis’ Vatan Act p. 132 ; - Mayne’s ‘Hindu Law, -

. 795 (6th Edn.); The Collector of Masulipatam v. Cavaly Venmta,
Narrainapah® ; Lallubhai v. Mankzwarbaz(s) :

. P.D. Bhide. appeared for opponent 2 (original opponent 9)

Mulla, in reply.

“Scorr, ©. J.:~This is an apphcatlon undm sectnon 115 df the E
Code of 01v11 Procedure asking for our interference on the -

. ground that the District. Judge of Bijapur has acteds without -

jurisdiction inmaking an order ina summary smb under scetion 4

_of the (/urator s Act XIX of 1841,

“The occasion for the apphcat&on ‘which was: made to the‘

leshrlcb Judge and upon which the order complained of - was -
: passod was the death in 1907 of Basa,Wa the widow of one

W aoonsacal 929 L '" i) (1866) 10/ Mad. G5
2 (1900) 2¢ Ma,q, 364, - ¢ 41861 8 Moo 1.4, 520,
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" Kotrappa who died in '1892. - Kotrappa wads ths representatw o
“-Vatandarof a Deshamt Vatan in Bijaphr. terrltory, and on hig"’

-""deuth ‘his widow Basaiwa was entered’ .on -the register s
E ~reoreaentat1ve Vatandar and she'held the Vatan property - until

~ her. death. - -On her- death an apphcatlon was - made by one
Khanappa who claimed to. be the nearest heir” of Kotrappa, -for

. possession of the property -under the Ourators ‘Act, and that -

,'».'apphcatlon was. granted. It is-the order .on that apphcatlon
which i is now the subject of this proceedxncr

“Two pomts have been raised by the apphcant F irst, he 5ays

. that undér section 14 of the . Act of 1841, the provisions of the
--Act could not be put in force, because Kotrappa died more than
" 'six “months before the date of the apphcatlon It is, however,
~-admitted that the application was within six months of the death
~of Basawa, and it is contended on behalf of the opponents that the
* decease- of. the proprletor whose property is claimed by right
“in - succession” referred to in section 14, would include the
decease of Basawa in the present case, because Basawa was,

. between the death of her husband and her own decease, the' _

: 'proprxetor of-the property Whmh is claimed, and it is cla.lmed “i

- succession * to her, that is to say, the claimant claims to succeed
" her 'in the possession of ‘the property Thls view of the sectlon
 is, we think, correct. E )

- The words of the Act appear to have been Very carefullyv '

chosen. Thus in thé beginning of the preamble we find & res

- ference to ¢ pletended claims of rxghts by gift or succession.” -

Hero the expression is “by succession” and is used to express

the point of view of the claimant. Then in the second paragraph

of the *preasble we have . “ the cxrcumstance of actual

' possession when taken upon a suecession,” that is, regarding the
~ succession from the point of view of the Judgé and not ﬁom the
: pomt of view of an interested party. ~

In the same way in'section 14 we think that the words “by -

" right in successmn ’ are chosen to desciibe the point of view of
the Judge ‘and not the poiut of view of the intere-ted purties.

All that the Judge-has to decide is who should be put into -
' possession of tho property in’ succession to the last deceased

B 1.32"-—7

119

1909; -

Bumlﬂm’ o

L
REANAPPAS



5

meuru

KBANAPPA.

THE INDIA.N ‘LAW REPORTS. [VOL XXXIV.‘.'

. ‘holder. An apphca.tmn was made to him to come to a demsmn

upon that point within six months of ‘the death of Basawa and’

we therefore think that he acted - with Jurlsdxcuon in coming to
his_ demsmn. - ‘ :

" It was next obJected thab even if he had a right to come to'a

-~ decision upon an application made to him by the applicant, he.

did not follow the procedure which is made imperative by the.
words of section 8 ; for, it is said that he did not inquire upon

“solemn declaration oE the complamant whether there were strong
- reasons for believing that the party in possession had no lawful

title. The materials upon which he came to his decision were -
the application and in addition to the application an affidavit
upon solemn affirmation of the complainant Khanappa to'ths
effect thab he alone  was the nearest heir to Basawa, that the
opponents and distant Bhaubands were wisting and misappfo-'

priating the property and that this statement was true to his

. belief aﬁdknow]edge. The learned District Judge held that the ~

statements in this affidavit furnished sufficient grounds for action.
under séction 4, and we cannot say ‘that he has acted upon -
materials which are declared to be insufficient by the Act.  He
has, as it appears to us, entercd into the inquiry upon statements
made upon solemn affirmation- which, having regard to ‘the
provisions of Act V of 1840, must be taken to be: statements
upon solemn declaration. We think - there is no ground for .
mterference and we dlsmlss the application Wxth costs.

Separate sets of costs.
Application dismisseds

G. B. L. -
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