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Mort{/agor and Mortgayee—-Mor‘gdye by executors aml reszduary lcyatees -of
', - property which was subject to o charge under the will—Deposit of title

- deeds prevzozale with mo;t;ayees—(?onstruch% notice— Mortgagee’s. omis- 3
sion to mvemgate ntle-C’redwms and legatees under mll~1}apse of tzma

between testators dewt’; and execution of morigage, effuct ofs

A Hmdu omrymaf on busmeas in Bomba.y died in 1885, havmg executed a
w:ll by which ho left to his four elder sons certain immoveable property subject

to a charge of Rs. 30 009 in favour of his widow and four younger sons, and -

made his four elder soms exeoittors and residuary legatees of his will, directing

them to carry on the business. - After their father’s death the elder sons in
the course of their business transactions became indebted to the Bank of Boms -

. bay in respect of advances' by the Bank, to secure ‘which on 13th September

1890 (two of the younger sons being then minors), the elder sons deposited .

with the Bank by way of equxbable m )rb 7age certain title-deeds relating to the
properdy chargad by the:will; and on'12th Jannary 1899 executed a mortgage
of the samo property in favour of the Bank for Rs. 52,000 without stating the
~charge upon it. In one of the- docutnents of title deposited with the Pank the

“title of tha mortgagors was indicated, and had the Bank investigated the title-
: (which tbey did not do) they wmﬂd have been pub upon inquiry and would
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havo becomo award o‘z' the’ cbmf'e crented ou the property by the wﬂl The
" Dask oF - jyounger sons only became aware of the transaction in June 1903 when the
Bomsu"’

Bank adverticed the propertv for sale uader their mortgage. In a suit brought
by them on 15th September 1903 agninst the Bunk anl the movtgagirs to

" establish the oriority of their chargs over the mortgage to the Bank, the latter

pleaded that-the :uortgave way .nade for vaiuabls consldemtxon, and that thoy

" wore bond fide bransferees without notice.

Held (upholdmg the decision ‘of the Hmh Court) that under the cucum-
stances the Bank had constructive notice of the charge under the will. The
Bank had on the facts dealt with the mortgagors not as exeentors but as
persons pledging their own property for their own debts, and under tho cip-

' cumstanocs took no better title than that which their debtors raally had in the

eapacity in which they were dealt with, namely, residuary legatees.

- Inre Queales Esmte @) followed.

. Ifeld-also thit, the. p!amtxff& boing legataes the Bank took the property
sub;eet to the charge upon it created by the will, Distinction drawn between
creditors and legatees in such a case: Spence’s * Equitable J urnsdzctwn,”
Vol i1, page 57 6, referred to.

By the terms of the will the legacy was to be made up and paid within six
years after the testator’s death which period expired in 1891, and the morigago *
was nob execnted until eight yedrs afterwards; and it was eontondgd that
nssummg that the Bank had notice of the will they were entitled tapassume

; that the executors wers actiug with the’ oonssg» of the le"abegq (plaintiffs). -

" Held that, although in cases of this kind glelay was a circumstancs to be taken
into consideration, yet, having regard to the fact that two of the plaintiffs
were still minors whon tha title-deeds were deposited with'the Bank, and that
continued possession by thé exezutors and morigagors was uot inconsistont with :

" the purposes of the ‘will, the righs of ('.he parties were unaffected by that
. ;cucnmstance.

APPEAL from a decree (léeth Apml 100()) of the High Court ab :

. Bombay i in its appellate -jurisdiction which reversed or vuued a

decree (23rd August 1904) passed by a Judge of the said Court

- sitting in exercise of its Original Civil J urlsdxctlon.

The main questioy for decision on this appeal was whether a
moztO’aGe, dated 12th January 1899, in favour of the appellants,

" the Bank of Bowbay, had priority over the claims of certain
* pecuniary legatees under the will of one Somji Parpia deceased.;__

The.testator was a Khoja Mahomedan, inhabitant of Bombay, .
Who traded ag a furniture dealer and died on 15th I‘ebruary

(1) (1856) ‘r. L, R. 17 Ch, D. £61 at page 368.
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mnow in dispute,. Dhanji died chlldless in 1887 leavma hlS widow,
v Meenabax a3 his heir. ' . :

At SOIDJI Papia’s death he ‘left hun surviving hlS w1dow Labai
and eight sons, of whom four were sons of a former wife, namely,

‘Rahimtoola Somyji Parpia, the respondent Jaffer Som_]x Goolam
Huesem Somji, and the reqPondent Alladin Somji. The four

‘. younger sons were ‘the respondents, Suleman Somji, Goolam Ali
Somji aged. 4, Ma,ho'ned SOanl and Habib SOmJI (Who were
‘ths) aaed 2.

The will of Somji Parpla. was da.ted 13th February 1885, and

by it, after enumerating the items of properby belonging to him
(which included the moiety of the house in Bhéjlpala Street,
“and the entirety of some land in Falkland Road on which *the
Elpbinstone Theatre was erected, and which then stood in the
name of his. son Goolam Hussein Somji) and deﬁmng his’ helrs
"made the following (among other) provxsmns

Tee

) “ Olomse 3i—1 bequea.th all my abovemeutxoned ptoperl'.y, such ag all the 0'00(]3 -
in the two shops, outsta.ndmg debts, cla.lms and debts and the abovementioned .

moiety of the house? situated in Bhajipala Street and the theatre, &ec. (iv e,
‘the whole of the (said) property and goodsto the'sons of my former deceased
wife (namely), Rahimtulla, Jaffer, Gulam Hussein and Alladin (4 persons). None
of (my) other hiirs has any claim cr “title thereto. ” But as to the molety of the

- abovementioned house belongmg tb me'T exelude-the right thereto of my elder
son 'Rahimtulla and I reserve theright of my three sons only, namely, Jaffer,’

" Gulam;-Hussein, and Alladm, these three persons to (my) said moiety of - the
_hLouse.” To the remaining. pr&pertj the abovemenhoued’four persons ate en’utled
‘in equal (shares), . :

E "« Olause 4.—~For (my) remamlno' heu-s I order my abovementioned sons
(four persons), whose names are Rahimtulla, J aﬂiar, Gulam Hussem, and Alladin,
that they shall duly give and act in accordance with what is written below 1 -

“ Clause 5—~To my present surviving’ wife Labal and to her sons named
Suleman, Gulam Ali, Mahomed and Habib' my said elder sons, four persons to
whom 1 entrust all my goods and property, shall within 6 years, namely six

_years after my decease, duly make up and pay Rs. 30,000, namely thirty .

thousand, to my surviving wife and to her sons. The same shall be paxd (to
_ them) in the fullowing manner. No interest on the said (sum of) money shall
- be paid up to the abovementioned period, and upto that period there shall

d‘ﬂy be paid Res 125, namely one hundred and- twenty-ﬁva every mouth, for

*

)

© SuLEMAN.

1880 He had a. brother DhanJl, and’ both the brothers Jomtly ) f "+ 71908,

purchased a house in Bhéjipala Street, one of the pxopertles,_
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: house-hold expenses -and. before the abovementloned sum of Rs. 30,000, namely .

thirty thousand, is fully made up if the betrothal (or marriage, &e.) of any son

. or daughter should take place, then as to the préper (sum of) money that may

be required for the expenses thereof the same shall truly be paid out of the
(abovementioned) sum, and when the abovementioned sum of Rupees thirty
thonsand shall have been fully made up (and paid) then from that day the
aforesaid (sum) of Rupaes one hundred and twenty-five, being the amount of

* the instalment payable every month for the expenses shall duly cease, that is

to say, the same shall not be paid thereafter. Besides this my socond surviving
wife and her children shall have no manner of right or claim against the foar
persens (namely my);sons by my first deceased wife, or against my said goods

_and property.in any way whatever,

“ Clause 6.—As to the (sum of) Rupees thu-ty thousand directed to be paid

- out of my abovementioned goods and property as a sharo of inheritanca by my .

abovementloned elder sons (four persous) to my snrvwmz wife and her sons men-

‘tioned in the 5th Clauso, T appoint four persons as trustees in respect of the said

(sum of) money. - Their names are Jaffer Somji, Gulam Hussein Somji, Jaffer .
Ladhabhai Chatu and ‘'my second surviving wife. Iappoint these four persons
{as trustees) and I direct them as follows :=—The said (sum of) money shall truly

 be appropriated in accordance” with what is written below. Out of the above-
_ mentioned suin of Rupees thuty thonsand which my elder sons shall pay to my -

surviving wife and her sonslas a share of inheritance the outlays on auspicious

" and inauspicious oscasions, whatever the same may come to—having been deduct- -
* ed, as to whatever sum may remain over, a good -estate or a house shall be pur-

chased therewith and given (to them). ‘The same shall be purchased in the
names of my surviving wife and her sons and given to them; or (the money) )
shall be doposited at interest at a good place, and out of the income that may-
be realized therefrom, (moneys) shall be paid to my surviving wife during her
Tifetime for her and her children’s lodging food and clothes and other expenses. -

© And after the decease of my" surviving wife_ when her youngest son shall come
" of age whatever property there may be (loft out) of the said.(sum of) Rs. 30 000 )

the same shall truly be divided and given in equal ahares to her children.
% Qlause 9.—1 recommond my four elder sons mentioned in the 4th Clause as

follows :—If my second surviving wife and her sons should live in peace and

harmeny with them (my ‘gons) shall allow them to live in the molety belonomg B
to me of the said house situated in the Bhajipala Street.

 ¥Clause 10 —1 recommend my said four elder sons, to whom T bequeath all myi '

goods and property; shop, &, as follows :—After my life-time they shall con.'
tinue to carry on trade and business in my name and having come to an under-: ;

~ standing between themselves and apportioned their respective shares they shall -

make a writing in respect thereof and shall carry on trade and busmess .in: ?j
accordance with their own free will and pleasme o .
. %(Qlause 12.—1 nominate or (and) appoint my said four sons named Ra,hun-} -
tulla, Jaffer; Gulam Hasse;n and Alladin executors of (this) my said will.”

-
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. Meena,bal, the W1dow of ‘Dhanji; died in 1889 leavmg a will”

dated 18th December 1880 by which after recxtmg that the °

house in Bhajipala Street had belonged to Somiji Parpia and ‘her +.
husband in equal shares, she bequeathed the half:share which.
came to her from her husband to Rahimtulla Somji Parpia whom
she described in the will as her and her husband’s adopted som, -

. After the death of Somp Parpia the four elder “Sons and the

w1d0w Labai (until her death in 1894) and the.four younger
sons all lived amicably in the house in Bhajipala Street; and the

four elder sons took over the whole of the property and carried
on business as Somji Parpia and Cowpany, the Bank of Bombay
‘acting as their bankers ; and in the. course of their business they

became largely indebted to the Bank, and eventually on 12th
- January 1899 executed in favour of the Bank the mortgage now ‘
" in suit.for Rs, 52.000, as security for which they deposited with
~ the Bank certain documents relating to the house in Bhajipala

Street, namely a copy of the will of Meenabai, and a conveyance
. dated 12th March 1861, by one Khan Mahomed Habibhoy and
“Karim . Khatav to Dhanji Parpia; and others relating to the

Eiphinstone Theatre in Falklaud Road, namely, a copy of lease, -

dated 14th October 1892, by one Sha Mulchand Nensey to Gulam
Hussein Somji Parpia; a couveyance dated 26th August 1882
. by one Peerbhoy Nathu to Gulam Hussein Somji; and an In-
* denture dated August 22nd 1884 between one Javerbai and

" Gulam Hussein Somji.- The moitgage included the house in -
Bha_]lpala, Street and the land in Falkland Road with the theatre .
- erected thereon whlch &re in dispute on this appeal.. = - - .

In June 1903 the Bank of Bombay, in exercise of the’ power.
. contained in their mortgage, advertised the sale by public auction

. of the properties comprised in it, whereupon the four younger

sons of Somji Parpia gave notice in writing to the Bank that

under the will of their father they claimed a charge on the
properties in suit to the estent of Rs. 80,000 and thas if the

properties were sold they should be sold subject to the charge,

1908,
BANK OF
Bommz

: Smmg

The Bank postponed the sale after having intimated in writing

‘thae the sale- was to be of the right, tltle and mterest of the
' mortgagors. .

- Sowar, -
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The four younrrer sons then, on 15th September, 190< ﬁled

| . the.suit out ‘of. which the present appeal arose, against the four
’ .elaer sons, and the Bank claiming a charge on the properties in

suit in pnonty to that of the Bank for the balance they stated

10 be due to them in respect of the legacy of Rs. 30,000. They

alleged that the mortgage was executed in fraud of their rights
and in breach of the trust imposed on the first four’ defendants
by the will of Somjt Parpia; and that the Bank took the mort-
gage with actual or constructive notice of the charge ; and they

asked for a decres for the due administration of the properties
- of the deceased Somji Parpia which”they alleged became vested

in the first four defendants as his executors and heirs, subject to

23

On 14th January 1904: before the suxt came on for hearmg the

;Bank of Bombay transferred their mortgage to one Dwarka.da.s
.‘Dhaxjamsey who was added as a defendant to the suit. ’

‘The defendant Rahimtulla did not defend the suit. The
-defences made by the other defendants appear from the issues
‘which were as follows: —(1) Whac was the property or pro-
perties conveyed by the mortrruge ‘of 12th January 18997
(2) Whether - the pla,mtlﬁs have a charge on the property, the
subject of the said mortgage? (3) Whether the Bank of Bom-
‘bay were not dond fide transferees for value of the property
mentioned in the said mortgage ? (4) Whether the Bank of Bom-
bay had notice of the charge if any, in favour of the plamt:ﬁ's?
{5) Whether the plamt,lﬂ's are entitled to the relief claimed or
any part thereof ? (6) Whether in any event plaintiffs have

‘any claim to one moiety of the Bhu_ppala. Street property subJecb

to the said mortgage? A A ' )
On these 1 1ssues the first Court (CHANDAVARLAR, J) held tha('.

on the’ constructlon of Somji Parpia’s will the plaintiffs had a .

charge on the properties conveyed by the mortgage; that the A

‘Bank had no actual notice of the charge made by the will; but -

that they had constructwe notice of it from the recitals in Meenas - ;
bai’s will' which' was one of the documents deposited in their ° .
custody ;. that accordmﬂ to the law.in India there was no.dis- o

tinction between the powers of an executor over the real pro- .
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perty "and persona,l estate of a tesbator such as obta.ms m nghsh
* law; that a purchaser or mortgagee froni an ‘executor who was -

" also devisee obtained & free, complete, and valid title- unaffecbed‘;,,
by the debts or lewacxes charged,” unless it was clearly proved

that the purchaser or mortgagee had notice of any fraud or

" Breach of duty on the part of the devises-executor in the trans-
~action; that the Bank did not know of the breach of trust on’
~ the part.of the defendants 1 to 4 and was ‘not a party to their’

fraud; and that the Bank were Zond fide transferees for value--
', of the propertles compnsed in their mortdage. S

“As to the ﬁndmgs on the 3rd and 4th 1ssues the. learned J udge

fszud : S

“If then I must pwsuma from the faot that the Bank had notica of the
rocitals in Meenabai’s will that they had notice of the charge in plamh&s favour -

" undér their father's will and of the capacity of the defendants 1 to 4 as absoluts .
devisees and exeoutors, I must deal with the equities between the parties to the .

mortgage on the footing that defendants 1 to 4 mortgaged the properties to the

Bauk in both the ca.pacmes and gave a good title unless it be proved that the -

Bank had knowledge that the loans advanced by them'which formed the con-
sideration for the moxtcrage were the personal debts of defondants 1 to 4.”

And after conmderm« the evidence.as to that and the cir- .
cumstances of. the case bearing on the matter he concluded:— - -

~ “Upon the whola then I am not satisfied that the Bank knew of the breach
jcf trust on the part of the defendants 1 to 4 and was a party to their fraud,

““The truth of the matter appears to me to be this. Judgmg from the

evidence and the swrounding eircuwmstances neither Labai and her adult son .
~p1amt1ff No. 1 nor defendants,1 to 4 had any idea that the legaoy in favour of .
the former was a charge on the pxoperty All the parties lived amlcably in the
same house' and thought as defendants' 1' to 4 had the property absolutely

bequeathed to them under their father's will they had every right to alineato it,
Defendants 1 to 4 began to tride on their own, account and the parties thought -

‘that that would bring in more money to them and enable them to make up, ‘the

legacy to Labai and her sons. It cannot Do thit Labai and plaintiff 1*Fere’
unaware of the fact ‘that defendants 1to4 had deposited their deeds with the-

Bank and were contractmg debts. They hoped to share in the profits which

defendants 1 to 4 wore - expected to make out of their trade by having their -

 logaey provided out of those profits. The Bank were not informed of the

legacy or the will because the ‘parties- believed that the legacy had nothing to '
- do with the property bequeathed to defendants 1to 4. When however they -

saw " tpat Ahmedbhoy had fallen out with defendants 1 to 4 and the Bank

‘1908 -
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~ were trymo' bo cnfoxce thexr rxghts under bhe moxtgage, thoy (plaintiffs und
. defendants 1 to 4) found that plaintiffs had a charge and that that was a good

weapon of attack. These are the probabilities of the case and they go to

'support the dond fides of the Bank, * * & % % # & x

Chandavarkar. J., also. held that Meenabai had no power

" to dispose of the ‘moiety of the Bhaji Pala Street property by’

will and that therefore the half part of that moiety which
devolved on the plaintiffs was unaffected by the mortgage ; and

-that the theatre on the land in Falklund Roa.d was ‘included in
~the mortgage to the Bank,

"The decree was that ‘the :Bank' had a “prior charge on the -

‘ properties mortgaged which comprised three-fourth parts of the
* house in Bhaji Pala Street, and the entirety of the land and build-

ings in Falkland Road ; that the plaintiffs were entitled to the,

- remaining” one-fourth. parh of the house in Bhaji Pala Street ;
- and they were entitled to a charge for the legacy in the will
~ but ranking subsequently to the Bank’s mortgage. ‘

_From that decision the plaintiffs appealed, and the B‘mlx a,nd
Dwarkadas Dharamsey filed cross-objections claiming that the -
,whole of the house in Bhaji Pala Street was couiprised in. their
mortgage. The first four defendants appealed from the hndmg ,
 that the mortgage included the building’ on thé land in Falkland

" Road.- - .

-The appeals were heard by er L JENKNS C J, and BATTY,’;
J who agreed with the lower Court that the plaintiffs had a -
charge on the property ; t‘nab the Bank had constructlve notice -
of the will ;. and- that there is ~according to Indian law no such

** Jistinction as there is in Enghsh law between moveable and -

“immoveable property ; but they beld without. 1mpeachmo the bond -
- fides of the Bank, that the Bank’s mortgage was subject to the
payment of the plamtxﬁ"s legacy of Rs. 30,000, The material -

" portion of the Judgmenb whlch was dehvered by the Chlef_:

Justice, was as follows :— : - S
. “Though the 1sb four defendants derxve thexr title from the wxll of their

" father, it is not suggested that this was known to the Bank. - This want of .

knowledde was not due to any concealtent on the part of 'the mortgagors; the
Bank made no‘“mvestlgatlon of title, and co far as the mor{gage of the 12thj
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-«

'V’J anua.ry '1899 goas took this security thhout any enquiry, assuming that the

" mortgagors were the owners of the property mortgaged. ~Bub ignorance

- resulting from abstention to make the ordinar ry investigations and enquiries
‘cannot- better the Bank’s position. In not investigating the title under which

. ho takes a parson is ordinarily guilty of great and culpable negligence (Jones v,
" Smith() and Neesom v. Clarkson'®) which disentiles him from defesting . . -

cO1908, 0

“ PANK oF -

. Bowmsy -

- " v.. L. .

- Burevan, -
Soyar, -

-claimg that would have come to his nob'ce had he exerclsed 1easonable -

care. R

. %The t\tle thelefole under the mortoage must be judged as though the Bank
had actual notice of the will and its, contents. What then would ‘have been
its knowledge with that notice? It would have seen that in his will the

_testator gave a lis! of his properties ; that he gave all those properties to his

four sons, the first four defendants; that he directed those four sons to whom,
.as he sid, he entrusted all kis goods and preperty to pay w1th;n 6 years the
leoacy in respect of which the plaintiffs- now “claim; that he described that

legacy as directed to be paid out of his abovementioned goods and property as .

- @ share of inkeritance by the first four defendants ; and that he appointed hlS
ﬂlst four sons executors of his will, “ e

G And 85 we have to see hov matters would have stood had tho Bank takon .

the mortgage with that knowledge.

4 It must be borae in mind that for this purpose there is no such distino-
tion here, as there has been in England, between movesble and immoveablo
property. : The English anthorities, therefore, which appear to ms most peltl-

_ nent, are those that relate to the disposition by excoutors of personal estate, and
they have not heen cited in argament either here or before the first Court.
These authorities may lomtxmately be considerod, for in regard to the questlons

" ab issuo the law here and in England runs at parallel lines,

* 61 will Biest then consider the first four defendants’ power to effect the m01t~
gaga as-executors of their fathex swill, - * , - ‘

“ Executors have'full power of disposal over their {estator’s estate, and

gen rally speaking noither creditors nor l:gatoes can follow assets alienod for
value in oxercise of that. power. And so strong is this rule, thatéhe alienecyes

. for value are safe in”their. title, though the alienation was for a purpose
foreign to the will, if they took without notice of this vieo. But if the
aliencos -take with mnotice, then they are in no better position than the
eexecutors from. whom they ola m, and the assets can be followed in their hands

“both by creditors and by legatess, who have besn prejudicially affected. -Zilio¢

. J[crnman(‘” Bonney Ve thga,rdw Hzll v. ;szpson“)

(1) (1843) 1 Phillips 244 at p- 2)’j, 1 Hazwe 43. @ Q784 1 Cox. Ch, 145 ciled in

. (") (1842) 2 Haro163 at p. 173, - _ 4 Bro..Ch. C, 150,
") (1740) Born, 78 ; 2 Atk. 41, ‘ () (1802)7 Ves, Jun, 152
h ;11,355-3 R . R 2
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A We must therefoxe see whethex in thls case the money intended to be

secured by the mortgage was' apphed in accordance with the duties of the first

four defendants as executors; It is clear it was nob: it was applied wholly

for the private purposes of the executors, and this was a devastation of the

testator’s assets.. . . - . . g
¢ Then, had the Bank notice of thxs ? We start with the fact that the Bank

admittedly did not deal with the first four defendants as exeoutors,but as owners

.of the property mortgaged ; this was conceded before us in argument and i isa-

fair inference from what is stated in the mortgage. Then the consideration for
the mortgage was not an advance at the time but’a.n anteeedent liability of the

first four defendants ; and the materiality of this is & matter of common and
'obvxous comment : M Leod v. Drummond(). :

« Bu'r. the ma.ttex doss not rost there, hecause the reutals in the deed clearly

-1nd1cate that the liability aross in connection with parinership transactions in

which the first four defendants were jointly eng'\ged From the recitals it
appears that the liability was in respect of bills drawn by the mortgagors’.
Bombay firm_ on_ their Indore firm and the Bank’s witness Chunilal statesin.
reference 6 the Indore firm that they ¢ used to draw hundies on themselves in
Bombay under mslructmns from the head office of the Bank of Bombay.' This:
point is mnot cleall) made in the pleadings, but the Bank’s Counscl raised:
1ho issue, ¢ Whether the Bank of Bombay were not bond fide transforees for -
value of the property ‘mentioned in tho mortgage,’ and it was app'axently'
discussed before Chandavarkar J. as it certainly was before us, without any

Vcomplamt that it was outside the legitimate scope of the snit.

“QOna consideration of all the materials in tho case T hold that the B.mk
knew that the assets were applied to the private purposes of the execators, and
that treating the mortgage, as I at present do, as one by the ﬁrs’ four defend-~
ants in exercise of their execntarial powers the Bank bacame s party to ths

. devastation : see Wilson v. Moorel®, - The result would be if mnﬂs rested

there that the plaintiffs as pecuniary legatees pre_]udlccd by the mortg.loe
could follow the assets into ‘the hands of tho B.xnk or its transferee.

«In coming to this eonclusion I have not overlooked Nugent v. Gzﬁ”ord(:i)
and Mead v.- Lord Orrery®. But they cannot be }‘e_ga.;ded as authorities on -
the facts with which I have hitherto been dealing. : Loid’Broiwham said of
them in Wilson v. Moore® : ‘It is 1mposs1ble to read the mgument of Lord”

" Hardwicke in each of these declslons without being satisfied that he consider ed

the knowledge of the executms niisappropriation as not dlst,mctly brought

" home to the party.’ And in 3 Leod v. Drummond(®) Lord ‘Eldon says that -

+ It is impossible to deny that Sir Thomas Sewell in effect, and Lord Kenyon '
in telms, shook the authourity of Nugent v G1j7’ord(3) and Mead v. Lord

) (1809 10) 17 Ves. Jun. 152 at p- 150. (45 (174.)) 3 Atk 238,
@ 1834)1MyL&K.387. .0 ‘(1834) 1 Myl & K. 337 at p, 355,
(9 (1738) 1 Atk 463, . . (6) (1809-10) 17 Ves, Jun, 152 at p. 165.v
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: Om er_y(l) 1f those cases are suppo‘ed to es’cabhsh doctrme 50 general as some of
“the dicta upon this subject import.” - But in the suggested explanation of these -

cases it has been pointed ovt that in Nugent v. szord(") the exeoutor was- the * -

sole residuary legatee, and in Mead v. Lord Orrery®) he was one of the residuary ’

legatees : M’ Leod v. Drummond @), though Mr, Roper in his work on legames o

‘maintaing that this circumstance did not influence Lord Hardwick, -~ " -

" % And this leads me to consider how far it makes a dlﬁ'erenoe in’ the case -

that the_first’ four defendants: were universal lagatees as well -as: executors.

That -this may-in some regpects alter the position is appalenb from Taylorv
v, an]cms“’, and Grakam v. Drummond®. : :

TéIn Grakam: v. " Drummond() a second mortvage from an executor and

) 1esxdua1y legatae Jvas held to have a title which prevalled against creditors’

. and ‘Romer, J. (as” he then-was), in delivering judgment said: <I-think it is

‘settled law that, if an executor who is also residuary legateo sells or mortgages

. an asset of the testator for valuable consideration t6 & . person who has no notice”

of the existance of unsatisfied debts of the testator, or of any ground which-

. rendered it improper for the executor so to deal with  the asset, that person’s

purchase or mortgagd is valid against any uvsatisfied creditor of the testator.’”

" Later the learned Judge says: ‘The Chief reasons given are that unsatisfied-
creditors have no lien or charge on any asset, and that persons dealing Wwith the.
axecutor in good faith ave entitled to look to him alone, and are not bound to

“ascertain that all debts and liabilities have been discharged.- For if they were .
so bound, they would never be safe in dealing for valuable consideration with
any assel, even though a considerable time might have elapéed sinee the
testator’s death (as happened in the case before me), and soa legatee whose
legacy was assented to by the executor Would be unfairly and unduly hampered .
in dealing with it. Further, the case of an executor who is a residuary legateo -
dealing with an asset is the same in principle as the case of a legatee who is
not executor, but whose legacy has been sssented to by the executor, and who
deals with his legacy for valuable consxdemtlon. In the last case unsatisfied:
creditors have the right to follow the levacy as ada,mst the legatee or volunteers '
claiming through him, but not as against purchasers from the legatee for-
valuable consideration.’ But in Grakam v. Drummond® as in Taylor v.

 Hawkins® it was a credltor who sought to 1mpugn the alienation : here the-
plantiffs are le,gatees. . ,

“«This is not & fancifal distinction ; ;16 is recotnused.m Spence’s Equitable
Jumsdwtzan, Vol. IT, p. 876, where it is £aid “ A mortgage by an executor who ‘
is also 1esxdu1ry legatee to secure his private debt may be set aside even at the
suit of a pecuniary lagatee, for the nature of the claims of legatees, they’

' takmg under the Wﬂl may be ascertmned ; but as to creditors it is different ; xf

“ () (1748) 3 Atk o5, - © v ) (1800-10) 17 Ves, Jun. 162 st - 165,
. (?) ((1738) L Atk. 463, - .« (9) (1808) 8 Ves. Jun, 209, '
. o - ®) [1896] 1 Ch, 963, ‘
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_"a reasonable tlme has e]apsed since the death of the testator, and ‘then the’
“executor deals with the residue as his own, the purchaser may, in the absence
cof Dotice to the . .contrary, assume that the debts have been paid, or that there

are other assets to payment of the debts, if any ; theretore the mortgaoee Would
be safe as agamst creditors.’ :

“1f the view of Chandavarkar, J : .18 correct, there isa stili further distinetion, .
for he held that the legacy was' charged on the property in suit, while the
decision in Grakam v, Drummond(!) proceeded on the ground that  unsatisfied

. creditors have no lien or charge on any asset’. In support of this view Chan- -

davarkar, J., has relied not only on the language of the will as rendered in the
translation * before the Court, but also on the vemacular, wluch seemed to hlm,

" to brmrr out the intention still more clearly. - - -

T have nothmg to add to the reasoning of the learned J udge on this pomt i

.'my only doubb has beon whether it can.be said that the charge is nugatory
and mopemtlve, as a.ddmg nothing to the obligations that would exist without
L3t ef Sttt v, Jones() 3 Freake v. 0mngf'eldt(3) But agreeing as I do with

Chandavarkar'J. as to the effect of the will, I think there isa chargé on spec fic
properby which has_a legal operation : ¢f. Girish Chunder Muiti v» Anundo

. Moyi. Debi(. - The' testa.tot in the first clanse of the will enumerates the

items of which his propﬂlty “af that time consisted and he thevein mentions the

: pxoperty in suit. It is on the above mentioned goods and property’, that the

charge is imposed, and though in fact he died two days after the executxon
of the will, he might ha.ve acquued other pxopetty, to which this express charo'e’
would not have apphed

«Had tho Bank's advxsers seen the W1ll they would have lea.rnt of the legf\cy

" and that it was charged on the property in suit.. This raust have led to the

enquiry whether the jlegacy bad beon discharged, and we must assume that
an honest and not a false answer would have been given: In re Aorgants)
and In re The Alms Corn OIzartty(ﬁ) That answer must have been that the .-
legacy had mot been satisfied, and if the Bank took with knowledge of that “
fact, it Would have held subject to the charge. L

"1 see no yeason to suppose that- the mortgagors would have met the enqulry

. with the answer that the Bank must be satisfied with the fact that the

mortgagors were both executors and: legatees of - the “property and must take -
that as evidence of assent, for even apart from the specific chmge it would -
have been wrong on their part to have deprived the legatees of the right they -

‘had fo have the property realized for payment of the legacy, and we onoht;f

not to “presume that they would have done an act Whlch would ha.vo been a

breach of trust : In re Queales Esmte (7) AR

o [1596] 1 Cb. 968, @ (188715 Cel.66: LR 14 L A, 137.
@ (1838) 4 CL. & F. 882: . (5)-(1831) 18 Ch. D, 93 at p. 102, .

9 (1886) 17 Ir. L. R. Ch. D, 361 at P 368,
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«Ng doubt some velianee is placed on the fact that the mofbgafre was only 3

eqmtable, but the cases seem to show that for the purposs in hand it makes no
* difference that the assiguee or mortgagee does not obtain the le(fa,l estate inor
legal dontrol over the asset : see G'rakam v. Drummmd(l) o .

«Thy question seems to, hmge not so much on the chaxactel of the dxsposxtmn

- as upon ‘whether the sircumstances justified the inference thab the mortgagor

* was in possession as legatee and not as excentor, and on this point the reasonmrr
in the Irish decmon is cIosely applicable to the facts of this case. :

¢ M. Roper fn his work on “Legacies at page 443 deals with a dlsposa.l of an,
,asset by one in whom the double character of exécutor and legatee is combined,

" and after pointing out that as mere executor his disposal of assets to pay or

secure his own debt would not prejudice . individuals interestedjunder the testa-

tor’s will, he says, ‘and as residuary legatee he could ouly dispose of what he

. was entitled to in that character, viz., what remained after all the trusts of the
+ will were performed. It appears then that the accident of an executor being
also residuary legatea caunot upon principle impart: to him any larger authority
" over the assets than what he possessed by virtue of his office as executor” No
. doubt the learned author does not here notice the implication of assent to!which
Romer, J., alludes in Graham v Drummond® bub the passage shows what
~in his opinion the position would be apart from.assent. Hero thero.was
no representatlon to the Bank that the mortgagors were legatees to whose
" legacy an assent had been- given ; the Bank had no knowledge and sought no
kuowledge as to the title; and as I have already said we ought vot (in ‘my
‘ opinion) to presume that the mortgagors would have made any representatxon
“involving a breach of trust,

- % In Mr, Lewm s book on, Trusts, pages 5‘)9, 530 of the Oth Edition, we have
& conveyancer's view of the position. - .

«The whole doetrine which enables an’ executor legatee to dispose of a

esta.torsmssets to the detriment of caimants uuder the will is founded on '

- ccnvenience ; bn(: I cannot_ see in the circumstances of this case anytbing
- that requires us on that score to treat the Bank as ahetfees free from the legacy
bequeathed by the will. . e oo :
_ Tt is true that in the cases there are expresalons whwh point to fraud or
. 'collusmn as being an essential eloment bub this is not an exhaustive statement

of the law.  Hill v. Simpson®) shows that gross wegligence will suffice. .

There an executor and residueary legatee assigoed to his bankers certain stocks

: u)[lxsge}; Ch 968 g.t p975.  ®(1802) 7 Ves Jun 152, o

<% This last” cited] case, & deci sion of the Court nf Appeal in Ireland besrs a.ﬁ; T
stuklrg resemblance to the present, and there the Bank, a mortgagee by deposit*
+ of titlé -deeds, was held to be postponed to a pecumaly legatee who had noif
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. asa secunty fm 111s anate debt and the Bank accepted without looking at

the will his representation that he was residuary legate2 subject only to o few
small legacies,. It was, however, held by Sir William Grant that the funds

“were liable to answer the dema.nds of persons trealed as being in the position

of pecuniary legatees. The Master of the Rolls i in the course of his judgment
rematked ‘ common prudence required that they should look at the will, and
not take the debtor’s word as to his right under it. If they neglect that and
take the chance of his speaking the truth, they must incur the hazard of his
falsehood. The rights of third persons must not be affected by their negligence.
I do not impute to them divect fraud-; but they acted rashly, incautiously and
without the common attention used in the ordinary course of business; the
reference in the will of Mrs, Smith to' the will of her husband making it the

- same as if a legatee of her own was dlsappmmed by this, It was gross ncOll-

genee nok to look at the will under which alone a title could be given to them.-

" It was not necessary to use any exertion to obtain irformation which without

extraordinary neglect they could not avoid receiving. No transaction with

_executors can be rendered umsafe by holding that assets transferred under-

such circumstances may be followed,” So here, I do not impute direct fraud to .
the Bank, but it certainly was guilty of gross negligence unless (as the circum-
stances suggest) the Bank#was content to get what it.could, and so that its-
conduct should be judged not by the standard of one exercising an unfettered
choice, but of one seeking to securs a desperate debt as best he can,

“There is much in common between the facts of Hill v. Simpson® and those _
now under consideration, the principal divergence being the difference in the ™
time that elapsed between the coming into operation of the will and the -

- impugned disposition, There as hers we find. a complete transfer by way of

security while the present case ig stronger in that there the claimant was. )
treated as being ia the position of a simplo pecuniary legatee without a specific - .

" charge. No doubt here there; is the difference that o eonsiderable time had

elapsed between the death of the testator and the mortgage in suit, bat in the
opinion of Chatterton, V. C., ¢ the cireumstance that,therd-the trané‘_action was
very shortly after the death of the testator was not the only or even the main
ground on which the Master of the Rolls grounded his declsxon . Connollg/ V..
Munster Bank®), e N

« Moreover In re Queale sE’state L3) shOWS that lapse of fiméi 1s not necessarily.
2 bar whers, as here, posséssion is consistent with the purposes of the will, and *
in the argument before us po confention was based on the lapse of ﬁlme a3 a bar ¢
to the suit.or a cxrcumstance aﬁecbmg the rights of tho parties. . ... . Lt

« Hitherto I have dealt with the cases as though the Bank’s, clmm rested  on -
the mortgage of the 12th of January 1899, and on' that alone ‘and.as & con- :-.
sequence that the charge was to sceure an: antecedent debt Bnt Mr. Inveranty -

‘o (1802) P Vos,dum 152 @ (iss7) In, L. R 19 Ch, D, 119 ab p. -7.
(@ (1886) Ir.L R.17Ch.D.361, » - -
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"i’j"ha;s sésughb ’m eseape from 'tlﬁs p_bsitimi and the inferences it - involvés, by '
.~ suggesting that long before this there had been a morfgage by deposit cf title

- @eeds ; therefore, he argnes it caunot be said that the security originally ‘was. -
: for an antecedent debt. But no reference is made to this in-the Bank's written

“-statement nor was any issue raised on the point. The evidence as to the

- deposit is of the vaguest description and leaves it absolutely uncertain what was

the liability in respeot of which the deposit was made. There.certainly is no

.ground to assume that the documents-of -title were deposited to secure a

contemporaneous advance: for the deposit alleged is said to have been made

_in 1890 while tho evidense of the 1st defendant is that his firm began (o get
. .credit from the Bank of Bombay about a year or a fyear and a half after his

:hther 8 death, 3. 60y in 1836 or 1887 and this is confirmed by Ex. A 4.

b I must not omit to notica the learned J ud-re s determination that clause 10
of the will does not forward the Bank’s claim. - Apparently it was - never
suggested until the plaintiff’s reply thit the eclause bhad -any bearing on the

. ease, and then the suggestion proceeded from the learned Judge who on further
" refloction decided not to hear'the plaintiffs’ Counsel on the poiat, having regard

. to the admitted facts of the case and the terms of the will. Tt is admitted that

the testator earried on a basiness i his lifetime and that the business of the

“partnership in respect of which the indebtedness wdk incurred was in no sense
.a continuance of it, and it is manifest that the Bank was not misled or influenced

by the presence of this clause. In the circumstances therefore I am of opinion

S

" that the Bank’s position is in no way bettered by elaure 10 of the will,

2+ so0 that in the course of his judgment it is said by Chandavarkar, J., that
It cannot be that Labai and plaintiff No. 1 were unaware of the fact that

defendants 1 to 4 had deposited their deeds with the Bank and wers contracting

“debts’, If by that is meant that Labai and plaintiff No. 1 knowingly stood

- by and permitted defendants l1to4to deal with the Bank asif they were the

absolute owners of the mortgaged property, ‘it so far as thess two were
concerned might have made a material diffefenco in their rights. Butjno plea

16 this offect is to be" fouryd in the pleadings nor is the poiut raised in the

jssuesy ot a word in support of this view was urged in the course of the

* argument before us, and I cannot find any real foundation for it in the

evidence. The: ﬁrst'p‘amtxff distinctly ngs that the first intimatitn he had
of the mortgage was in June -1903. T think therefore the sugguetion of the

learned Judge ean be no more thanmere speculation and fmpression and
f therefore not a Jegitimate basis for legal decisiof.

% The conclusxon therefore to'which I have come on this pa.rt of the case is -

that the plamtxffa olaim must prevml over the mortnage to the Bnnk and the

- tn;le of its transferee.”?

" 'The appellate Lourt dxsmlssed the appea.l of the first four*
defendants and overruled the objections taken by the Banl». and.

DWarka.das Dharawsey, and concluded—- '

-

‘,:1903,;' Lo

HANK oF
Boupavy .
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% We must dechu'e that the und:vﬂed mowty of the houso in’ Bha;;x Pala"?,
Street and the propoerty in Falkland Road left by the will of Khoja Somji
Parpia, deceased, form part of the estate of the testator and areas such available
for the paymient of the pla,mtlﬁs legacy in priority tothe claim thereon of the

_Bank asmorbgagee of th&same a,nd of 1ts transferce the defendant Dwarkadas

Dharamsey

- % The decree must therefoxe contam a dec!a.ratxo:z to the above effect.”

"On this appeal Sir RB. Finlay, K. C.; Levett, K, C.; and Frank -

* Ruasell, K. C., for the appellants contended that under their
mortgage the Bank of Bombay had a complete title to the

property mortga«ed and not subject to any charge created by the
will of Somji Parpia.- The mortgage had beenexecuted in good

" faith and for valuable consideration by the executors of the will

who weré also residuary legatees, and the Bank was fully justified

"in believing that their mortgagors werg competent to give them a
- good title. Under the law of India the executors had full
- power to dispose as bhey thought fit of all property moveable or
~ jminoveable” vested¥in them as executors, The Probate and

Administration Aet (V of 1881), sections 4, 90, 113, 115, 116, and
the Amending Act (IV of 1839}, section 14, were refered to. - The
Bank had no noties, actual or construetiv e, of the cxistence 1)t'_

any charge on the property in priority to their mortgage.

Under those circumstances, and considering that the Bank had
no notice of any other ground which rendered it improper for the *

.executors to deal with the property under the will as. the®

mortga goxrs had done, the Bank’s mortgage was, it was submitﬁed :
valid against any unsatisfied credxtors of the teatatox Reference
was made to Gratam V. Drummond® ; -In ‘)'6 Whistler® 3 Coly yer

v, Fine® ;and In re Venn aan Purze’s Conkract®, The two:

last cited cases showed that the £adt that the wmortgage purported
to secure a. debt due from the mortgagors personally was
immaterial and did not affect the title o‘f ‘the mortgagee. But-

" even assuming that the Bank had constructive notice of the will,

the fact that the mortgage was executed 14 years after the death

. of the testator entitled the Bank to assume that at the time of its:

e‘cecutlon the 1erraey now said to be a clmrge on the property:
o [1896]1011- 968 at pp. 971-~974. - ® (13;;6) 5 M. L. C.905.
(2) (1887) 35 Ch. D. 561, W [189“2011 101 (111, 114;

’
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'_;:{‘_-mortcrafred had been pmd especmlly as by the ‘terms of the will

"1b was payable within 6 years after the testator’s death;and it -
was nob necessary for the Bank to inquire Whether it had been
- paid or not. Reference was made to Inwe Queale's Estate ® ;

* relied upon by ‘the Appellate Court in India which it was
contended was distinguished from the present case by the length
of time that had elapsed between Somji Parpia’s death and the

execution of the mortgage ; and by the fact that in the case in

. Ireland the mortgage was-merelj an equitable one. Lewin on

* Trusts, 11th Ed., page 557, was also referred to. The executors -
ha# full power to pledge the assets of the testator’s estate, and no
concurrence or assent of the plaintiffs was necessary to free the -

- mortgage, at its executxon, from the charge, if anv, created. by
- the will

Danc&wm‘a, K. 6’ and P. §. Stokes for the plamhﬁ-respondents
contended that the Appeal Court in India had rightly held that.
the mortgage to the Bank was subject to the charge in favour of
" the plaintiffs under the will of Somji Parpia. Some facts had

begn concurrently found by both the Courts in India, one of
“which was that the Bank had constructive notice of the charge
. ;'created by the will on the estate, and the rights of the plaintiffs
- under it. That being so, and the defect ‘in the title of the
- executors and mortgagors to mortgage the property appearing
% on the face of the documents of title deposited, with the Bank,
:"";_ﬂbhe latter were thereby put upon inquiry and were guilty of

negligence in not calling for and investigating the title of the

mortgagors to the property comprised in the mortgage, and must
be held to have taken the mortgage subject to the charge on it
_created by the will. Reference:was made to dgra Bank, Limited, v.
Barry® ; Corser v. Cartwright(®, asto constructive notice through
Solicitors, the latter case showing that the plea that the mortgage
was for value without notice;was no protection where the Bank
might have had notice by using due diligence in investigating the
“title ; Jackson v. Rowe® ; Jones v, Smith® ; Patman v. Harland®,
~_where an express representatxon by the vendor that a deed

) (1886) Ir. L. R. 17 Ch. D, 361, @ (1826)2S1m.&Shu‘ 472, .
.2 (1874) L, R. 7 H. L. 135 (157) .. (5) (1841) L Hare 43 : 1 £hillips 244,

® (1875)'L. R, 7 H. L. 731, (8 (1881) 17 Cb, D. 853,
B 18553 T ] :
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1908, l, did not aﬁ'ect his tltle was! held not. to protect a mortgagee or
" paxxor  purchaser who had - not looked at the deed'; Wzlson v. Hartu’
 Boasaxs and In re Wﬁzstler@)

;?‘é’;ﬁ?}if‘ Another fact concurrently found by bhe Courts be]ow was that

the mortgage was executed on account of money borrowed to pay -
- pre-existing debts of the mortgagors ; it was therefore. not in ~
respect of matters or transactions or for purposes authorised by
- the' will, and the Appellate Court in India found that the money -
~ had been in fact applied to the private purposes of the executors °
and mortgagors. As to this it was contended that, for -such .
~ purposes, the mortgagors had no power to pledge the assets of
the testator to the prejudice of any clnrge the plsmntlﬁs had
~ under the W1H and that the fact that they were also residuary
legatees could -not give them any larger authority over the
~ absets than they bad-as executors, their power as residuary
leaahees being hmlted to disposing of what they were entitled to
" in’ that capacity after all the. trusts of the w111 had been
- performed, that, in short the Bank could not : acquxre from their
mortgagors any greater interest than those mortgagors themsethes
had in the property under the will. Reference was made to -
Roper on Legacies, page 443 ; and on the construction of the w111
In re Kork®, and Wzyg v. Wigg® were cited. -

As to the powers of an executor under the w111 of a .
Mahomedan the case of Skaik Moosa v. Shaik Essa) was cited ;
and the Succession Act (X of 1865), section 271; and the Probate

. and Administration Act (V of 1881), secfdons 2, 4, 5 12 and 90
were referred to.. L N

As to the advantages to the p]amnﬁ"s of thelr bemg not merely
creditors, but legatees with- a specific charde “on the testators
estate the arguments and authorities: cited “in the, _]udrrment of

~ the ngh Court on appeal were adopted and that ludo'ment 1t
Was submltted ghould be affirmed.

[

(1) (1866) L., B. 1 Ch, 463 (466, 407), (%) (1882) 21 Ch, ID. 431 (437), - :
_(2) (1837) 85 Ch, . BEL, -. - T @) (1739) 1 Atk 383, S
- ( (1884) 8 Bom. 241, . =~ . o
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Levelt, K. 0 replied, reierrmg to G'raﬁam v. Drummomi(l)
Meadv Lord Orrery® ; and Taylor v.. Hawkins [ Danchwerts,

K. C., with reference to ‘the two last named cases clted In re.

Moryanw and In re The Alms Corn Charity®.]
© 1908, July 2lst: -—The judgment of ‘their Lordshlps was
dehvered by— ... '
. SIR ANDREW SCOBLE: —The facts relatmg to th:s appeal are
‘ not in dispute, and may be shortly stated.

. Somy Parpia died on the 15th February 1885 He left eight
- sons, four by his first wife (hereafter called the elder sons) and

_ four (hereafter called ‘the younger sons) by his second wife-
 Labai, who also survived him. By his will, he left all his -

- property to his elder sons, subject to a charge of Rs. 80,000 in
- favour of his widow Labai and his younger sons. Both Courts
~ in India have found that this legacy was charged upon the
. _property insuit, and their Lordships agree with this decision,

" After their father’s death, the elder sons entered upon large -

* ‘business transactions, under the style of Sdmji Parpia & Co,,
and in the course of their business became indebted to. the Bank

‘f_ ‘of Bombay in respect of advances on bills drawn by the firm in:

" Bombay upon a branch of the firm at Indore, To secure these
~ advances, the elder sons, on the 1st ‘September 1890, deposited

! certain title-deeds relating to the property in suit, by way of.

- equitable mortgage, with the Bank ; and on the 12th of January
1899 the Bank obtained from them a "formal mortgage of the
same property, to secure the repayment of Rs. 52,000 in respect

of bills then due or<to hecome due drawn by the firm on their .

Indore branch. It is not-disputed that this debt was a debt of
the four elder sons in respect of their own business, and that the

legacy to the w1dow and the younger sons "was ab the time, and :

still is, ‘unsatisfied, -
The property compmsed in the mortga.oe conszsted of & house

" in Bhaji Pala Street and.a piece of land in the Falkland Road, in -

" the City of Bombay, to both of which the mortgagors declared
themselves to be entitled, but both of which had been specified
~@ [1896] 1 Ch. 998 (974). - . - - (9 (1803) 8 Ves, Jun 209, E
(‘) (1745) 3 Atk, 235 24D, - - 4 (1881) 18 Ch, D. 93 (103),
_ () [1901] 2 Ch. 750 (763)e
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- by theiz father Somp Parpm in - his wﬂl as subject to the charo'e

of Rs. 80,000 in favour of “his - widow and ‘younger sons. Thls'
will was not among’ the documents of title deposited with the
‘Bank, but the root of the title to the house in Bhaji Pala Street,

-the more valuable of the two properties, was indicated in the -

will of Meenabai, widow of Somji Parpia’s father Dhunji Parpia,
which was deposited. From this it appeared that the house had
been the joint property of the two brothers, and if the Bank’s

" legal advisers had made any investigation of title, they must
. have enqmred how Somji’s share had come to the mortgagors,
.and in this -way obtained cognizance of his will, and of the

charge on this portion of his estate. Bub they made no enquiry,
and appear to have assumed that the mortgagors were the -

_ absolute owners of the property mortgaged. It is not suggested
-that the mortgagors practised any concealment of the real facts of ‘

the case ; and if they had been asked about their father’s will, it
is to be presumed that they would have given an honest answer.

Nor is it suggested that the younger sons had any kn-owledgeb '
of the dealings of their elders with the Bank. But when. the -

Bank advertised the properties for sale, they filed this suitin -

order to establish the priority of their charge over the mortgage

"to the Bank,” And the only question in this appeal is Whether, '
~ they are entitled to such pr10r1ty. ’ :

~ Mr. Levetb in his able ardument for the appellants, contended‘
that, under the will of Somji Parpia, the ~mortgagors were
residuary legatees as well as executors, and he relied upon a

" passage in the judgment of Romer, J., irl G’raﬁam v. Drumutond®

in which that learned Judge says (ab p. 974) :—

T think if is settled law that, if an exeoutor whois also res1duary Iegatee
sells or mortgages an asset of the testator for.valuable consideration to a person

_who has no notice of the existence of ungatisfied debts of the testator, or of any

ground which rendered it improper for the executor so to deal with the asset,

"that person's purchase or mortgage is vahd agamst any unsatxsﬁed cred1tor of
" the testator.” :

But this does not dispose of the ptesent case. Heré the’pla;int- v
iffs are legatecs, and  the distinction bebween creditors ‘and

() [1896] 1 Gh, 968 st p» 974
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legatees is Well pomted out in Spence s Eqmtable J urlsdlctmn, T

»Vo] 11., p. 876, where it is sald —

“A mortgage by an executor; who is a.1<o 1esxduary lega.tee, to secure his

_private debt, may .be set aside even at the suit of a- pecuniary legatee, for the

nature of the claims of legatees, they taking under the will, may beascertained ;.

- but as to creditors it is different; if a reisonable time has elapsed since the

" death of the testator, and then the executor deals with the residue as his own, the
purchaser,may, in tha .absence of notice to the contrary, assume that the debts
have been paid, or that there are othor assets for payment of the debts 1f any ;
therefoxe the morbgwee would hesafe as against creditors.”

** Moreover, in this case, the mortgagee had constructive notice,

and has only himself to thank if his position is not safe; for had -
e taken the slightest pains to investigate the title of the mort-
gagors he must certainly have discovered the charge created by ‘

" the will of Somji in favour of the widow and her sons.

It was also contended that by t_he terms-of the will the legacy
was to be made up and paid within six yeats after the testator’s’
decease ; that this period would have expired in 1891, eight years
“before the date of the mortgage; and that, assuming notice of

the will on the part of the Bank, the Bank .was entitled to

" assume that the execuitors were acting with the consent of the
. legatees. Lapse of time is, no doubt, a circumstance that may

. be taken into consideration in cases of this kind ; but having

* regard to the fact that, in this case, two of the younger sons were
still minors when the title-deeds were deposited with the Bank,
and that continued possession by the elder sons. was not incon-

sistent with the purposes of the will, their Lordships agree with ..

the Court below in Holding the rights of the parties unaﬁ'ected
by this clrcumstance.

The case of In re Queale's Bstate!) bears a strong resembl&nee,
in its facts, fo that now under consideration, - There the
testators son deposited with a Bank three leases to secure his
own overdrawn account. The Bank dealt with him as absolute
owner, ;md eventually proceeded to sell the leaseholds; whereupon
the testator’s daughters claimed to be placed on the schedule as
encumbrancers in respect of unpaid legacies, and their claim was

: allowed. Tn dehvermg Judgment F1tzG1bbon, L.J, says — .

Sy (1886) h-. L. R. 17 Ch, D. 361,
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% The Bank- deal{; thh h1m (the mortga«or) as, and in hls capamty of, an."

f individual owner—not an exécutor, but‘a person pledgmg hig own property

for his own debt; giving as security his own interost for his own purpdses.
Under such circumstances the Bank can, in my opinion, have no better title
than that which its credxtm really had in the capacity in Whlvh he was dealt with,

- ns\mely, as beneﬁcml owvel, z €.y 28 resxdua.ry legatee.”

- Their Lordshlps agree Wxth the learned Judges of the ngh

: Court of Bombay that the claim of the first four respondents.

(the younger sons of Somji Parpia) jmust prevail over the mort-

_gage to the Bank and the- title of its transferee, Dwarkadas
- Dharamsey, and they will humbly advise His Majesty that this’

appeal should be dismissed, and- the-decree of the High Court of
‘the 14th April 1909 conﬁrmed The appellants must pay the'

~ costs of the appeal

; » o : Appeal dtsmzssed
Sohcltors for the appe]lants -—C’ameron Kemm & Co. -

~ Solicitors for ’ohe. respondents ~—Rawle Joknstone & Co.
' 5 V. W

' CRIMINAL REFERENCE, -
Before Mr. Justice Chandavarkar.ano‘ler Justice Aatonl ]
EMPEB.OR v. DHONDU BiNn KRISHNA KAMBLYA. *

Workman’s Breach of Oontmct Act (XIII of 1859), sectwns 1 2~ Summary in-
quiry into an offence punishable under the Workman’s Breach of Conlract -
" Aet—Court Fees Act (V.IT of 1870), section 31—qum‘ f'ee on petition of» )
complmnt——[na]nhty oftﬁe workman to pay. ‘

4

An offence under the Workman's Breach of Contract Ac* (XIII of 1859)
cannot be tried summarily. A penal enactment must be' construed strietly.
The proceedings of the Magistrate, under the Act, up to and inclugive of the: -
passing by him of an order for either the repayment of the advance or perform--
ance of the contraet do not consmtute a trial for any oﬁ"ence as deﬁned m the
Criminal Procedure Code. o )

In a proceeding under the Workman ] Compensatmn Act where the w0rkman
admits the advance and repays the same it is not competent tothe Magistrate to
make him pay to the complamant the Court fee paxd on the petztlon of compla.m‘b

* Cnmmal Reference No. 142 oE 19034
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