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ORIGINAL ORIMINAL

Before thqf‘.fustwe Seott and Mr Justice Batohelor. O
I 25 BAL GANGADHAR TILAK. ,
Crzmmal Proaedm'e Cods (Act |4 of 1898), sections 233,” 234, 285, 236', 237

. . and 239— Oharges, Joinder of charges—Privy Council, leave to appaal to, in -

o eriminal ca.se—-—Pmctwa and Procealure '-‘-f‘ EEEE -

- The ascused was charoed with an offence pumshable under sectlon 124A of -

. “the Indian Penal Code (Act XLV of 1860) in tespect of an article which
© “he published in his newspaper.and also with offences “punishable under
- sections 124A and 153A of the Code with regard to another article 'which he

published in the same newspaper. For all these offences he was. tned at one.

trial, and was convmted and sentenoed for each of them

Held, that there was no 1rregular1ty in the trial on the gmund of mls]mnden

" ‘of charges, o . N

-

Sections 284, 235, 536 and 239 of the Cnmmal Procedure Codse, 1898, .
mentmned ag- exceptlons in section 233 of the Code, are not mutually exclusive, .

" If:it had been'intended that section 235 (2) or section 236 could not be made

- use of in co-operation with section 234, this intention could have been easily

" expressed, If the exceptions are mutually exclusive, the prowsmns of
g section 236 or 237 could never be invoked to prevent a miscarriage of justice

- . arising from a failure to make good all the detalls of 4 cha.rge Jomed w1t11 two
. other oharges under sectlon 234, ek

. The Legislature could hardly haye intended that a joint trial of three
. .oftences under section 234 of ths Criminal Procedure Code, 1898, shou]d

prevent the prosecution from establishing at the same trial the minor or

. alternative degrees of criminality inyolved in the acts complamed of, |

e bectxons 235 (2) and 236 of the Criminal Procedure Code, 1898 may be
resorted. to in framing additional charges where the trial is of three oﬂ‘ences ’

of the same kind committed within the year.

, ‘Before granting a certificate for leave to appeal to the any Couucxl ‘the
=" Court must be satisfied that there is reasonable groand for thinking that grave
snd substantial injustice may have been done by reason “of fome depa.rture
from the principles of natural justice. S

" Ex parte Carew(} and Dinizulu v Attorney-Geneml of Zululand(,
followed, - . . I .

Ll

“THE accused was the edltor, prmter and publisher of a Weekly )

newspaper called the “ Kesari ¥, which was published at Poona.

- h C . . . B . . . !

() [1807] A. C.719. @ (1889) 61 L. T. 740.

- .
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:1903- The newspaper, in 1ts issue dated the 12th May 1908, contamed ‘

T Baw ~an’ article entltled «The Country s Misfortune”, .and theref
_ GA};?&“}?“ appeared another article under the heading of “ These remedies _
oIn R{!’ .. are not lasting » in its issue dated the 9th June 1908.

" The accused was charged before the ‘Chief Presidency Magxs- .
trate of Bombay, by complaints filed separately in respect of each |
-article. - Bach complaint alleged that the accused committed

offences punishable under sections 124A and 153A of the Indian
’Penal Code, 1860, in respect of each .of the two articles. Two"
. -inquiries were made ;- and the Magistrate commltted the case .
to the High Court under two committing orders, each of which
- was based on charges under sections 124A a,nd 153A in reference
" to each of the two articles, B '

“ When the trial in the High Court began the Advoca.te-i
: General applied for one trlal on all the'charges, = =

- Branaon (ofﬁcmtmg Advocate—General) fot the Crown —Sec-
- tion 234 of the Criminal Procedure Code, 1898, applies to this -
.case, The offences -charged are exactly the same: they are -
_committed within three weeks .of each other; and, therefore,: .
they should be. tried together at one trial. As a matter of fact,
. there are-separate charo'es ‘with respect to each of the oﬁ'ences g

. The prosecutlon desires one trial for all” the charges We ‘are

within the wording of %ectlon 235 of the Code ;" see Emperor v,
Fattu‘” oo - : L.

The mcrimine,ting articles, es Well as the. articles which are -
put in to show the intention of the accused, begin from the 12th
_ May 1908.° The newspaper in question has published a series |
of articles which form the subject-matter of the charges, namely,
the articles of the 12th Ma.y and the 9th June, and a series of‘
intervening articles upon which we rely as showmcr _that they'
avere all written as part and parcel of one transaction intended
for the purpose of producing disaffection” and disloyalty
against,the Government established by law in British India. = -
. The accused in person:—I contend that section 227 of the
_Criminal Procedure Code, 1898, is the section that applies to this
case. - The Magxsbrate has framed the charges under’ secblons 238,
ST . ®-(1803) 26 AL 195. -
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_/23% and 235. Sectlon 234 applies to the cha.rge when the
. charge is first framed by the Magistrate and there is no provision

* in the Criminal Procedure Code by which the different charges.

can be amalgamated as it is proposed at present. Secondly,
though the articles are in the course of the same transaction,
-~ yet they form different subJects altogether ; and it would be
" more convenient for me to have each of them tried separately.
'The two articles refer to different subjects, and if the trial is

~jointly carried on, it will introduce a sort of confusion in my |

‘mind. Sections 234 and 235 are permissive, but section” 233 is
- imperative. There are separate articlés dealing with separate
. aspects of the question. They do not form parb of one trans.
‘action, ' :

. Branson in reply : :—This is not & questlon of ‘the amendment ;
of charges at all, Even if it be so treated, the Court has great ‘
powers under section 226, As a matter of fact the two charges

. remain unaltered and I propose to try them both together

I am entltled to put the charges before the Court, a.nd in
~ reference to. the‘possible difficulty of there being four charges

T submit that section' 235 would dissipate that difficulty

~ altogether. The charges undér sections 124A and 153A will be

treated as bemg alternative charges or charges framed in ordex .
to.meet possibly of one or the other set of. facts, in which case -

- either offence might or might not be proved, In that case there
~ would be four charges. In order to avoid the possibility of

‘there being any difficulfy or doubt, T propose to proceed under™
section 333 and say that for the present at all events I will not-

: proéeed under section 153A on the. first article and that will

‘result in a stay of proceedmgs and discharge of the accused but

.not an acquittal. = . - y

- DAvAR, J,+—In thxs case two separate 1nformat10ns were laid
before the Magistrate, and the Magistrate held two separate
enquiries and made two separate commitments. The question

now before me is whether these two cases can be taken together-

and tried at one trial. - It would be extremely desirable from
my point of view and also, I think, in the interest of the accused

“ himself that-there should be one. trml if possxble and the whole

. B 18892
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questxon should be before one J ury who tries hun The accused :

under section 233 of the Criminal Procedure Code, is entitled to be
. tried separately unless-the provisions of sections 234, 235, 236

- and 239 come into operation. I have grave doubts about section

. 235 applying to this apphcatxon It -seems to me that there
would be some difficulty in holdmg that separate newspaper
articles written week after week would come under the ““same

: “transaction ” ; but.I have no difficulty whatever in ordering the
‘same_ trial under section 28}, provided that the charges do not-
éxceed ‘three. 'In this instance the charges are four, but the

Advocate-General offers to make use of section 888 to stay-

_proceedings with reference to one of the four. charges. . T.am

_allow him to withdraw any one of the four charges he chooses
to withdraw. But I do not wish the Advocate-General to be

- taken by. surprise. "I think it would' be fair to the accused if

the Crown is nob prepared to goon with any particular charge

- or for convenience wishes, or feels mchned not ta proceed with
one of the charges that I should under the powers given to me .

under the same section order that the discharge of the accused
shou'ld amount to an acquittal. It is not. rxght that the accused
should have that charge hanging over him indefinitely. I will

E order three charges in the two cases to be tried at one ‘trial
provided that there are three charges only and the fourth one is.

abandoned and not kept hanging on the accused’s head. That
would be for the Advocate-General to decide.

"The plosecutlon accordingly selecbed threo charaes viz., those .

under section 124A and section 153A with respect_to the article
‘dated the 12th May 1908 and the one under section IZ%A as to
the article published on the 9th June 19 08.

- The trial proceeded with a Jury, on the three chm ges. Thé
Jury returned their verdict of gullty on all the three charges,

The sentence passed was three years’ transportation on the first -
charge under section 124A of the Indian Penal Code, three years’

transportation on the second charge tnder section 1244, the

two sentences to run -consecutively : and a fine of, Rs 1 OOO on -
the charge under sectioa 1534,

. quite willing to allow him to make use of that section and to -
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After the sentence was passed the Advocate-Geneml intimated:

g _to the Court that he would not.proceed.on the charge under: ,
* GANGADHAR |

* section 1534, which was held over,.and the learned Judge there-
" upon discharged the accused on that- cbar«e dxrectmg that the.
dxscharue should amount to an acquittal. .- ; -

" The accused, thereupon, ‘applied for- leave to appeal to the
) Prlvy Council. . Among the grounds ‘on Whlch the leave Wa.s
soucrht were the followmd == e T e

' 32 (h) That the learned J ud<’e acted 111\, ally in tryma' your patztloner at one

and the same trial for at least three offences, not of the same kind and nof
. committed in the same transaction, contrary $0 the express provisions of section
233 of the Criminal Procedure Code and in- opposition to your petitioner’s
objection, thereby vitiating the whole trial and rendormg it 1]1egal, null and
void ab initio.

32 (s) That the lemned J udge acted llegally in- pa,ssmg two' sentences, one

_under section 124A Indjan Penal Code, ‘and the other under section 1534, .
Indian- Penal Code, if it be held by the Court that the transaction  isone and .
the same, but your petitioner submits that- the trausactmn is not the same ag -

- ruled by the learned Judge, R
32 () Thab the learned Judge acted 111erra.lly in passing two sentences, one.

under soction 124A and the other under sec’mon 1534 upon one artiole and the

- one and the same aot. S . -

The Court in drantmg a Rule passed the followmg order e ,:'

As we. stated yesterday we issue a Rule callmg upon the
‘Crown to show cause why the Court should not grant a certificate -
_that this is a it case for an appeal to the Privy Council on pomts '

32 (/’z) and 32 (s) and (¢) in the petxtlon of the accused

~ We have taken time to consxder whether ‘we should issue n |
Rule upon any other point and we have come to the conclusmn :
that there is no substance in any of the other pomts that have

" been taken. .
- 'We think it right, however, to mention Wxth reo'ard ‘to pomt

82 () as to the addition of a fresh’ charge ab tl'e close of the
case with reference to the previous conviction that it u.ppea_rs to -
“us upon the ex parfe argument which we have heard thata -

procedure was adopted which is not contemplated by the Criminal

Procedure Code. - It was eyidentlyb edopted in order to bring to.
the mind of the Judge in passing-seuteuce the fact -that the -

o gos
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prisoner had been previously ‘comicted But that fact ifas.
obviously already present to his mind, for he had cited coplously‘f
from the summing up of Mr. Justice Stra.chey in.the previeus

_Tilak Trial in 1897, and he had before him and present to his:
. ‘mind the affidavits that had been made on the bail application
. which.mentioned the previous conviction and the undertaking

which had beens given by the prisoner upon his release. We,

_therefore, think there is no substance whatever “in the objection -

that has been taken, and it would not be right to needlessly
oceupy the time of the Court by gmnbmg a Rule upon the pombv
thus inviting further argument. .

- 'We make the Rule returnable.on Wednesday next,
* Baptista, in support of the mle —_ ‘ ‘
. Bection 238, Criminal Procedure Code lays down the funda-

“mental rule, any-contravention of which constitutes an illegality

‘incurable by section 537 upon the Privy Council decision in

 Subrahmania Agyar v. King-Emperor®, This case was followed -

in several cases in Bombay : see King-Bmperor v. Krishnarao® ;

- Emperor v. Nathalai®; Bmperor v. Lallubhai® Buperor ..
Wassanji Dayal® ; and Emperor v. Jethalal®. The number of

offences may be large or small,. That makes no difference, . If
the rule is infringed the trial is illegal. In Emperor v. Wassanji
Dayal® only two offences under sections 880 and 414, Indian Penal

. Code, were charged. In Nawab Khajak Solemollak Baladur v.

Ishan Chandrg Das® the Court even held the trial was illegal’
for omitting to give the notice prescrlbed in section 14:5 clause (3),

- of the Cnmmal Procedure Code.

Section 234 does not apply, because the offences are not of theA

same kind as they do not cdme within the same Section, and the..

amount of punishment is not the same.

" ‘Section 285 does not apply, for this section with all its clauses C
is-confined to offences committed in the same transaction only:
see Sher Shalk v. Empress® ; Gopaluns Narasai‘/a(”’ If it were.’

{1y (1901) 25 Mad. 61, - " (6) (1905) 29° Bom, 449 7 Bom.
© (®) (1902) ¢ Bom. L. R, 63, . LuR.527.
.. (3°(1902) 4 Bom. L. R. 433, .. M- (1905) 9 ¢\ W. N, 900,
@) (1902) 4 Bom, L, R, 440, . (® (1887 P. R. No, 43 of 1887 (Cn)

(3) (1904) 6 Bom. L. R, 725, o (9)-(1883) Weir 892,
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. not confined to the sime transaction, these. trials can néver'be - 1008
" illegal and the Privy Council ruling in Subrakmania’s sase would P
be wrong. - In this case the two artlcles do not form part of the 'GANGADEAR:
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-Section 236 is also confined to the same transactxon Moreo'ver,'
- it does not apply to the present case because thls ismo case ot
- doubt. . , : S

Toi is, therefore, clear that the excepted cases in sectlon 283
taken singly, do not sanction the trial in the mode in which it was
conducted ; but it is contended that if the exceptions are taken

~cumulatively the trial is legal. This depends upon the construc-
tion of section' 233.  The question remains whether they can be
taken cumulatively. I submlt they cannot be so taken, .

PR

. The policy of section 288 is plainly designed for the protection -
of the accusd, It isahumanerule for the purpose of preventing -
confasion; embarrassment, or prejudice to the accused by the very
multiplicity of charges. The true construction would therefore

“be the one that would “suppress the mischief and advance the -
reme&y See Maxwell on the Interpretation of Statutes (3rd»
-edition), Ch. X, pp. 867 et seq. and p. 885.

' The natural meaning of the words in section 233 appears to be
that the exceptions in sectxon 233 should be taken singly and

. not cumulatnely No doubt the exceptlons are joined by the .
“word“ aad”’. " But the words are ¢ gxcept in the cases mentloned .

. in sections 234, 235, 236 and 239.”” This phraseolo y makes all

* the difference. We have to look to the cases mentioned in the

- gections and see whether the present trial is covered by any of

_ those cases and not by a new case formed by a combination of
two or more of .those cases. It is, however, -clear that- section .
234 cannot be taken cumulatively with section 239 : see Bud/mz ‘
Sheikh v. Tarap SheikA®. “And” must therefore be read as “or”
as far as section 239 is concerned. That being so * and ” must
be read as “or * with respect to all the sections. "It cunnot be

. read “and " and “or” in the same section. Moreover, if the
exceptions were not mutually exclusive, why not combine all the -
sectlons 234, 235, 236 and 239? This would render the rule .

{1 {1905) 10 C, W N 32,
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in section 233 rerfectly nugatory It would then be dﬂﬁcult to.

-¢onegive of any ‘case of mlxjomder If that was mtended the

Le(rlsla.ture would have used plainer Janguage instead of all this:

- circumlocution and would not make these elaborate provisions .

for possible contingencies. Besides the limited interpretation

- would prevent ‘the law being circumvented by the addition of-

fictitious charges. For. exémple,'it is admitted that the offence .

under section 124A in one transaction cannot be Jjoined with the .

B oﬁ'ence under- sectlon 153A° in another transaction and tried

'together Yet the addition of a fictitious charge under sectfon
'124A in' the second transaction would enable the Crown todo
80, if the aid of section 235 or sectxon 266 can be mvoked

Abdul Majid-v. EBmperor®, . .
Furbhermore, section 234 cannob be 30med Wlbh section 235 as

f'.they are mutually destructive. Section 234 looks ezécluSWely to

number, time, and sameness of the oﬂ'ences without regard-to the

number of transactions. Section 285 is- the .converse of section
284. 1Tt looks exclusively to the sameness of the transactions
and is indiﬁ‘erenb‘as_ to the number, time and sameness of the -
offences. The essential ingredients of section' 284 are immaterial

‘in sectibn 285 and vice versd. A combination Of the two must

end m the destructlon of the essentials of each. -

" Ttis contended that the word sectivn? in section 234 way be' :

A. read as sectlons , and- if thab be done, then the oﬁ'ences under

sections 1244 and 158A in one trausaction can be joined with .
offence under sections 124A and 1534 in respect of another
transaction Jbecause then they are offences of the same kind as
they fall respectively under the same sections. But if this be so,

it would make no difference whether there are two or twenty

offences in each transaction, This would ‘render the protectlon_v

: gdemgned by section 233 practlcally worthless. There is really no . -

reason to read * section ” as f sections,’ The word * transaction ’

“in sectlon 239 cannot be read in the plural: see Bud/ai Skeikl v.

Tarap Slm/ch(z) What section 239 is to “ transactign »_ section
234 is to “gection.” * The General Ola.uses Act doss nob apply .
because to Lead sectlon’ in the plural is repugnant to - thef

o (1906) 33 Cal. 1256 atpp 1267-68, (2) (1905) 10 C.W N 32,
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. Bection 453 of the old Code (Act X of 1872) is now section 234,

In the old section 453 there was an explanation. . Tt referred to

_the old section 455, which corresponded with the present section
236. . The old explanation incorporated what is now section 236

in the very definition of ‘offences of the same. kmd ’ Thereby '

it extended the meaning- of the expression offences of the
'same kind’: see Manu Miya v. The. Empress: But that

explanabxon has no place in the present Code. Its excluszon v

“from the new Code excludes section- 236 (old section 455)

The legislature has thereby. indicated that now. . section 234 .
"is. not to include cognate ‘offences -or doubtful sectxonsm
‘falling within section 236. . 4 fortzom it must exclude other -

_more distinet offences. -

In this connection the addltlon of clause (2) to sectlon 222 .

makes it clear that the word offence as used in- section 234 was
" not intended to.include every act so connected with that offence
‘as to form part of the same transaction : see Bhagwati Dial v.
" King-Bmpéror® - and Subrahmania Ayyar v. Ing-L’mperor@)

The whole quesmon whether section can be read’ as sections and

whether the exceptions can be taken cumulatively has been very

carefully congidered in Bﬁaywah Dial v. King-Emperor® ; Kasi

Viswanathan v. Emperor (“) Vga Lun Maung v. Ixmy-Emperm“) ;
‘and Budhai Sheikh v. Tmap bﬁez/oﬁ(") All these cases hold that

the sections are mutually exclusive, and section cannot be read a8 "
sections : see also Bipin Chandra Pal v. Empem‘” ; and Queen -

v. Itwaree® ; Queen Bupress v. Mulua®. The only exccption is

Emperor v. Tribhovandas'® decided the other day by a Division :

.Bench™ of this Court. ‘But that deczslon is distinguishable

from -the present case. In that - case thera were not distinet

clmrges on secblons 124A a,nd 153A bub one’ charge for both

. (1) (l°82)9 C'll 871, - . : (6) (1905) 10C. W. N 32,
- (2 (1905) . J’ No. 2 of 1905 (Crl, ) n {1907) 85 Cal. 181,
", (3 (1901) 25 Mal. 6 at p. 73, {8) (1858) 6 W. R, 83 (Cri, Rn‘.)
) (19)7) 30 Mal 328 © (1892) 14 AlL 502,

) (1902) 2 Lower Bmma. Rulmvs, a0 ante P 77:10 Bom,. L. B, 801. -
P.IO, o v; S .
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context. XE the pz esent sectlons be compared wxbh the sections - o ,_1905,_3.‘""' .
on the same :subjéct in Act. X of 1872, it will be percelved that

the. Legislature disapproves of such e‘ttensmn in meaning, . -
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They were regarded by .the Appellate Court as alternate cha,wes.
The Appellate Court confirmed the. conviction“on one offence -
only, viz., section 124A. The sentences were not separate on'.
sections. 124A and 158A. There' was. only one sentence and

" "that within the maximum nnposeable under section 158A. -

The grounds on which His Majesty will rewewenmxnal_pfoa _
ceedings are epecified in Queen-Empress v. Bal Gangadhar 1ilak®

- and Ju re Dillet.®  In this case there is an important queshon :

of law.” Unless corrected the misjoinder will create a precedent
that would divert the law into new channels and. prove prejudi~ "
cial to accused in other cases, and open the door to grave

- ‘mischief and miscarriage of justice. The mode of trial adopted -

disregarded the fornis of legal process. It is desirable- to obtain
the decision of the highest tribunal in the Empire upon this -

~point.  Secondly, if ‘the trial is illegal, there can be no convie-

tion and - sentence, "The detention of thepetitioner in jail is a .
‘'violation of, the principles of natural justice and constitutes sub- -

" stantial and grave injustice. There is now no means of remedy-: -
' mg the -injustice except by an appeal to the Privy’ Council,

‘This Coqrt has not to see whether substantial or grave injustice.

© is done, but leave that to the Privy Council, This Court has to
- make the requisite declaration if a primd facie case is made out.

Thirdly, this ease goes to the very root of jurisdiction.. The
Court. has no jurisdiction to try a man on such a’misjoinder of
offences and charges. This is, therefore, a case where the Court
should declaré that itis a ﬁb case for a,ppeal to His MaJesty m‘
Council. - '

" Robertson, Advocate-Geneml instructed by the Government
Solicitor, to shew cause :—No attempt is made to bmng this case

' “withia the rule laid down by the Judicial Committee of the

Privy Council in Bz parée Carew®. very irregularity in proce-

~ ‘dure, as laid down' in the Criminal Procedure Code, does not
‘permit a party to go to the Privy Council: but the party seeking -

for leave must shew that departure from the required procedure
ha.s ca.used =ubsbant1a1 and grave m_]ustlce to be. dorre It is nob '

) (1891):22 Bom 12 st p 150 | ) (8sy) 12 Kpp. Cas. 159, */
, @) (1897] AC TI9, . .
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,suﬁiclent to show tha.b there was an xrregulenty, and to argue -
~from that. that because there was an irregularity there was also-
“an illegality. Some little injustice inevitably results from every -
irregularity ; bub section 537, Criminal Procedure Code, is

) designed to cover such cases.  In criminal cases leave is not given
to appeal to the Prlvy Council upon  the ground of a violation of
a technical rule of procedure : see Dinizulu v. Attorney-General of

Zululand®. No prejudice was-caused to the accused in his trial
by the Jomder of charges, nor was there any violation' of an.
express ‘provision of the law. As to when spec1a1 leave to "

‘appeal is_granted, see Safford and  Wheeler’s Privy Couneil,

Practice, pp. 755, 756, 757; Attorne_y General of New South f

- Wales v, Bertrand®. e ~ s e

o Offence ’ is deﬁned in sectlon 4 {0), Cnmmal Procedure Code,
as any act or omission made punishable by any law for the time’

‘being in force. The offence is the ach or omission and it is with -
the act or omission that a man is charged Here the acts are - -

‘the publications on two different dates. There are, therefore;
oly two offences though the acts constituting such offences are
punishable under different sections of the Code. The word ¢ act -
may be compared with the word ‘game’. Gameis a general.

‘or & particular term. The game of golf, or cricket, &, or one;

two or more- games of golf, ‘&e. . In the same: way the word
offence ‘may be used in a general or a particular sense.. The act

constituting the offence .may be punishable under. several sece:

‘tions deﬁmno particular offences. The word f offence’ ‘is used
in 4 general sense in sothe sections of the Code and in a hmlted
sense in others. In section 238 it is used strictly accordmg to
the definition meaning. The section does not say that for every
act punishable under several sections the a.ccused should be.
tried separately. What section’ 284 looks to is the ¢ act’s e, the
general offence and not the particular one. This case is governed
by.the ruling in Emperor v. Tmbhovandas‘s) 5 :

" The two artlcles formed part of the same ttansactlon If both
artlcles could be charged - under ‘section 124A and tried at one
trla.l under section 234 Cmmmal Procedure Code, the mere addi-

(D (1889) GIL b 7T S ) (1867) L. R.1P.C 520atp 530._

o . 3 anlq‘p 77 10 Bom L. R, 801,
B 1889-—3( _ -
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txon of a,cha.tde under eectlon 1534 ip réspect of the'second article .
\has not caused’ grave and substantial injustice:” ‘No suggestion 1%"
‘made that the accused was embarrassed in his defence.- The accused ™
-hnnself said in his statement that the two artlcles formed pa,rt,

‘of one controversy s

Sectwn 235 cl. (l), Criininal Procedure Code apphes to thls

case, because 4 ‘series of arhcles were pubhshed by the accused
formipg part of the same transactlon, namely, that of defaming -

~thie Government - Section 235 cl. (2) also applies: ¢ Offencé”’ in’.

~“this clause isused ina d1str1but1ve sensg, One uct may g1ve
; ',nse to several offences. o

Sectlon 288, Criminal Procedure’ Oode, mentlons as exceptmns‘ ’

: . sectlons 234,235,286 and 239 ' The word ‘and’ indicates

. that the Leglslatule dld not mean these sectxons to be mutuallyf
"v-_excluswe. R Lt o -

Sectlon 236 a.lso apphes, it the charge under eectlon 153A is con-

' s1dered to be .an a.lternatwe charge and there is nothing in’the «
.mode in- whlch the chalges are framed i in. this case which- mm-f

tates agamst th1s view. Ina trlal under s. 236 it is not necessary

- that convmtmn should only be as regards one oﬁ'ence the acCUSed :

may be convmted on each of the offences charged

 As reoatds sentences, if the trial is legal, . then the sentences

~ are legal.. Unless the trial is set aside the any Counc1l w111-

ot interfere with the sentences.. _ Vo
Ba_p/zsta in reply it Act aind “offence” are noﬁ synonymous g

- terms - Actsare not charged but offences are_charged, and acts

are only mentioned to give notice of the way in which the oﬁ'ence :

is .committed.  One act may give rise to many distinct offences.
" If aman fires a gun in a crowd where Police officers are domo

duty he may hurt one,-cause grlevous hurt to another murder s,

*.third, set fire to a house, and injure or" kill Police officers. One -
. single act of firing the gun would thus result in many offences. .

ot

Offences are committed not by -acts alone, but acts and their
consequences, though juridically all. these are acts. - Similarly, -
if & man pubhshes an article whereby he defames A, Band G,
he * commits - three * distinet” offences of defamation. . 86 one_ -
publxcatlon may give rise to two oﬁ'ences under sectmn 124A and
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section 153 Aot thio Tndign’ Penal Code, but théy are neverthéless,

. 1908 -

,dlstmct oﬁ'encas and. those ‘offences ‘are charged * a.nd not the act 7 Bu, -
',of pubhcatlon. The . act  of publlcatlon is ‘really one:.of . the -
'serxes of .acts which constitute one transaction.: The. series of :

acts consist.in writing each word of the artlcle, delivering 'the

written article to. compositors, _,etc and finally the publication

in the newspaper.v :

The two articles* do’ not form part of the same - transactmn. "

-'The accused said so'in so many terms. The version of the official

chort-hand_.wnter, is Anot correct, ‘The correct’ verfs’io.n'f is th'aﬁ
given by the short-hand writer engaged by the accused and that,

X understand tallies with that of the short-hand writer engaged by -

the prosecutlon. Apart from 'this the accused cannot be. pinned

down to every ‘word ‘he utters in a charge to the jury or:in

) furgmrr his objections.’ Itis quite clear from the points asked to be
- reserved that he regarded the transactions as distinet or else he

could bave no  objection to the joinder of charcres - Parties ca.nnot ‘

- make transactions the saze if they are distinct in the eye of the.

Jaw. As to what constitutes the same transaction, see Stephens
definition quoted in Cunmngham on Evidence (7th edn.), p. 92

~ The point was fally considered in Queen-Empress v: Fakirappa®; )

' Queen-Emprewv Vajiram® ; Zmperor v, -Punya Naika® ;. and

Tmperor v, Sker zyfalh(*) The pubhcatlons of the 12th May and Oth -

. June cannot form the same transaction; - The authors aro dlstmct
' persons. This we would-have proved but Mr. Justice Davar

-'ruled that the . transactlons were not- the. same, The accused of
_course accepted the full legal responsibility but not the author.
ship, Seeondly, the subjects are not the same. There is- no.

~ continuity. - There is an interval of nearly one month,- The -

Crown. regarded this as distinet- transactions. The: sanctions
_under sectmn 196, Criminal Procedure ‘Code, were dxstmct one
for each article.. In the Criminal Sessions of the ngh Court
 the Crown applied for a Special Jury for each.case and two

' Specml Juries were ordered by the Judge. : The Judge did noh_
: regard the transactmns as the same. The J ury.-too went on tbat =

-m (1890)’:5 Bowm. f9l. © . ® (1902)4B0m.L Bors, ¢ o e

", (1892) 16 Bom, 414 at'p. 424, (4 (1902) 27 Bomn. 135:4 Bom.L. R, 9£b
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basm and brouorh* in dlstmct -verdicts, - In the facé/of two

' sanctxons, two complaints, two warrants, two inquiries, two com-

m1t€als, two apphcatlons for. Special ‘Juries by the Crown, ‘two

) convmtlons and-two sentences on section - 124 A alone, a- third”
“conviction on section 158 A and an acqulttal on'the second section
. 163 A, it is impossible now for the Crown to contend with any

fairness that the two articles constitute the same transacb:on
. ‘Scorr; C. F~This is a rule granted by. us on a petltlon for a

.certxﬁcate that the decision of the judge and jury in the caseof
‘Bmperor v. B. G. Tilak® is ‘a fit subject for. appeal to His

MaJesty in Council,-

" “Before granting the rule We required.counsel for the petitioner
to specify the grounds upon which he was. prepared- to -support
his  application,. . He then- argued that a certificate should-be -

: ‘granted as prayed for each of the reasons speclﬁed in paragraphs
- 82 4o 35 of the petition. After hearing his arguments ‘we
decided that it was unmecessary to call on the Crown to show -
" cause upon any points, except points (4) (s) and (£) of paragraph:

32 'of- the petition and we a.ccordmgly gmnted a rule upon those
pomts only. - ‘ ; : Lo

" The rule h'as now becn a.rgued We can only granb the

- required certificate if in  our opinion the case is-a fit one for‘
appeal. The test of fitness is furnished by various decisions of
‘the Judicial Commiittee which show the mrcumstances under ~

which they will entertain appeals in criminal cases, ~ It is
sufficient to tefer-to Kz parte Carcw® and Dinizalu v. Attomey-

-”’Gmeml of Zululand®, in both of which the judgment was
delivered by Lord Halsbury. - In:the former case the rule was

stated ‘thus: “If is only necessary to say that, save in very

,exceptmnal cases, leave to appeal in respect of & criminal investiga-
tion is not granted by this Board. The rule-is accurately stated

8s follows, in the case to ‘which their Lordships referred in the

: course of the argument: In re Dillet™, ‘Her Majesty will-mot
, 'revxew or mterfere with the course of criminal proceedmgs unless :
b i is shoWn that by a dlsr.etrard of the forms of leoval process or

) (1908) 10 Bom. T. B, 848, ) (1889) 61 L. 7. 740.3
® [1897) & 0.719, - - .~ @ (1887)12 App. Cox: 459
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be qome ‘violation cf the punclples of natural ]ustxce, or- other-_ '

‘Wwise, substantial and grave injustice has bean done”’- :In the
latter case the Lord Chancellor-said: It.appea_rs\.to_i them that
‘nothing could be mere destructive -to ‘the administration’ of
criminal Justice: than-a sort’ of notion - that .any criminal case
B which was tried in any colony from which an appeal lay to this
,,qummlttee ean be brought here on appeal,. not upon the . broad
‘grounds of some departure from the principles of natural Jjustice,

but because some form or technicality - has not been sufficiently -

‘observed :That is a principle, which they believe, nevet has
been : permitted, and never,’ they -trust, ‘will.-be permitted.”
- Therefore, before granting the certificate asked for, we must be

‘satisfied that thereis reasonable ground for thinking that grave
‘and substantial injustice may have been done by reason of some .

departure from the prmclples of natural justice,

- ‘We are not sxtbxng as a Court of error. Tt is not for s to -

declde ‘whether such injustice has in fact been done.. We have
merely to be satisfied that a reasonable case has been made out.

The petitioner was tried before ‘Mr. Justice Davar -and a specml‘
-jury on a charge framed under section 124A, Indian Penal Code,

in respect of an article published in the Kesars, of which he was
editor. and proprietor, on the 12th of May. 1908,-and on another
charge under section 124A. and one under section 153Ain respect
of an article in the Kesari of thé 9th June 1308, He was found
gullty and sentenced 6n each of. the first and- second charges to
‘three years’ transporta.tlon, and on the third charge to a ﬁne of
Rs. 1,000. . N

- It is now algued that the tnal was llleﬂal as’ bemo' in cone

traventlon of the provisions of section 283, Criminal Procedure

Code, which lays down that for every distinet offence there shall
be a separate charge and.every such charge shall be -tried

vkeparately except in the cases mentloned in. sections 234, 235,

236and239 S : . ot

. The accused was ongmally charged separately before the

Chxet Presxdency Mamstmte on the 29th June, under sections -

124A and 153A in respect of the article of the 12th May, and

‘under the same: sectxons in respect of the artxcle of the 9bh June, .
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~: He was commltted to the ngh Courb Sesswns f01 trlal on both :

_ sets of charges. -
GANGADHAR .

“'Tn the Séssions Court, (as appears frond the no{:e of the official

.fqhort-hand writer corrected by the learned J udge) the Advocete-'
: Generel appearing for the prosecution asked that the -accused .
: should be. tried on the four charges.at one- trial, contendmo that'
. the articles formmv the subject of the charge, and certain other
“articles mtermedlate in point of time, formed one transactlon,
in. .which the offences charo'e:l had all been committed, and that.

therefore, the joinder was permlssxble under section 235 (1), -

V_Crxmmal Procedure Code. The learned Judge objected, that if

the charges were consolidated, there would be four charges. The .

~ Advocate-General then said he ‘would not put the accused upon

the charge under section 153A in respect of the ﬁrst article. -

The accused who conducted his own case, W1th the assmtance .

,;of several well-Lnown lawyers, objected first, that there was no
“provision of the Code by which different charges could be ..
"amalgamated as proposed and, secondly, that though the articles

were in the course -of the same transaction, yet they formed -

- different subjects altogether, and it would be more convenlent{;

to have them tried separately, and confusing if .they were taken v/
together, that sections' 234 and 235 were perm1ssxve, while
section 233 “was xmperatwe, that the articles were separate'v

articles dealing with separate uspects of the question, and did
. not form part of one transaction. Eventually, the learned Judge

»sald he. thought it would be extremely desirable, and i in the™
interest of the accused himself, that there should be one trial, -
" and that the whole .question should be before one- jury; ‘the
. accused under section 233 was entitled to. be tried separate]y,
“unless the prov1snons of sections 224, 235, 236 and 289 came into .

operation. He ‘had grave doubts as to the apphcablhty ot’

" section 235-as there” would be some “difficulty ‘in holding that -

separate newspaper articles written week after week would :

‘come under the same transaction; but he had mo difficulty ‘in
“ordering the trial undet section 234 provided the charges -did
‘not_exceed three., The trial then commenced on - three- charges,
one under section 124A on the article of the 12th May, and one -
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E under section 124:A and another under seetion’ 153A on: ﬂ]e b.'1908;'j'
artlcle of the 9th June, with the result above stated. . e R .
After the verdict and, before sentence the accused apphed thnt ' _GA%GS;“ |
certain points should be reserved and réferred, under section 484, ¥ 5B -

Cnmlnal Procedure:Code, for the: decision of a Full Bench. < The
pomts ‘mentioned are included in the pomts ra,lsed in the present»
petmon The Judge, however ) declined to reserve any pomts,

_ Dealmo now with the legal argument addressed to us-that the
trxal was altocrether unlawful, as having been in contravention
- of the terms of section 233 it is apparent that the argument
~ involves two aﬂsumptmns (1) that the offences charged were not -
. “committed by the same.person in a series of acts so connected -
together-as to form the'same transaction,”. and therefore did not
fall within the scope of section 235 (1) ; and (2) that the exceptions |
: mentloned in section 233 are mutually exclusive. The justifica-:
tion for the first assumption is by no means apparent. Besides
" the prehmmary discussion upon the point to “which we have
a.lready referred, we note that at the trial in addition to the
" articles of.the 12th May and 9th June other articles and notes:
‘ * published by the accused in the Kesari, from the 12th May to the
; 9th June inclusive, were put in (Exhibits E to I). The Judge
_ in his charge to the J ury pointed out that the subject of all the -
~ articles, 1ncludmg those the subject of the charge, was the advent |
“ of the ‘bomb. The accused himself when opening his defence -
~ read to the Court a.wntten statement in which he stated that
the charged articles wete part of a controvérsy in ‘which he had
_endeavoured to maintain and defend his views in regard to the
. political reforms required in India-at the present day. In this
" connection we may also refer_to pamgtaph 36 of the petition
now before us., We think, therefore, that there are good reasons
-“for the contentmn placed before us by the Advocnte-General that
the charges all fall within thescope of section 285 (1),

Assummg, however, that . the Advocate-General’s contentmn
. Just referred to is unsustainable, the petitioner has still to make
- good -the second assumption, namely,. ‘that the exceptions -
- mentioned in section 233 are mutually exclusive. The words of
* the seetion do not favour this view, If it had been intended
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1908, 6ha,(; sectlon 235 ®) or secbxon 236 could not be made use of in
T eaL | eo- operation with section 234, this intention could have been’
, YG‘,V;‘JSL?;,AR * edsily expréssed, It the exceptlons are’ mubually exclusive, the
.. Inze, " -provisions of sections 236 or 237 could never be invoked to
’ ) prevent a miscarriage of justice arising from a failure to make
" good all the details of a charge Jomed with two - other chardes,

under section 234.

~ For example, if A were cha.rged Wlth three thefts in bulldmgs'
. within the yealf\and the evidence established that in one case the
. theft was committed on the roof and not in the building the
“accused could not be convicted of simple theft under the powers
conferred by section 237 because the applicability of section 236

- would be negatived by the mere fact of the Jomt trial under
‘sectlon '34 E L o SR i

“We find it dlfﬁcult to beheve that the Legxslature intended
. that a joint trial of three offences under section 284 should
prevent the prosecution from establishing at’ the same trial the .
. minor. or alternative degrees of criminality- involved in the acts
complained of. For these reasons we think that the exceptions
- are not: necessarily exclusive ; and that sections 235 (2) and 236-
may be resorted to in framing additional charaes where the trial
~ -is of three offences of the same kind committed within the year: .
Tt is of course possible for ingenuity to suggest cases in‘which
the full exercise by the Court of the permissive pawers conferred -
by the-sections which we' have been discussing may produce .
- _embarrassment,” In such cases the discretionary power of the:
‘ Court stlll remains to decline to avail itself of its full powers. -

The view which cotomends itself to us was ‘also taken by :
another Bench of this Court in the recent case of EBmperor v."
© Tyibhovandas.® In our opinion the learned Judge :(though he

appears to have overlooked section 284-(2)) might have allowed .
the trial to proceed on all four charﬂes W1thout vxolatmcr the.*
'v.,prowsmns of the law. ' ’ .. A

_If we now for t,he purpose oE argument assume thab the -

petitioner hasg esta’bhshed the second assumpuon also, we have |

® qnte p-77: 10 Bom, L. R, 801.
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::stlll to be satxsﬁed that reasonable grounds exist for thmkmg

that grave and substantial injustice ; may have been done at the L :
_Gmamnm

trial before we can grant the certificate. As ‘we understood the

argument on the rule it is nof contended that injustice has been '

done except in so far as the alleged disregard of the provisions
of Criminal Procedure Code in itself constitutes an injustice
but-we were urged to grant a - certificate as the case would be
1mportant as a precedent. : :

We do not think the accused was in any way pre_]udxced by -
. what took place ab the trial. - An accused person may it is clear
be legally tried and convicted in one trial, under section 124 A or’
section 153 A, on charges framed on three disconnected articles.
" How then can it be said that grave and substantial injustico -
has been done by the arraignment and" conviction of-the accused
on three cognate charges in respect of only two (and those not
dxsconnected) articles ?

~* As regards the question raised by patagraph 82 (s) and (t) oE
; the petition with respect to the number of separate sentences -
imposed, the jury found the accused guilty of three distinct

offences and the Judge awarded a punishment for them which .

- in the aggregate is much below the maximum punishment
allowed for one of the offences under section 124-A, There has,
therefore, been no violation of the prov1s1ons -of section 71 of
the Indian Penal Code.

For the above reasons we dlscharge the rule.

" Before leaving the cass, however, we think it right to pomt
out that. the Advocate-General, according to the note of the -
official short-hand writer, stated that the charges under sections
124A and 153A would be treated as being alternative charges or
~ charges framed in order to meet the possibility of one or.the.
other set of facts being proved, in which case each offence might
or might not be proved. This may mean either that the second

" and third charges fell under section 235 (2), or that they fell -

under section 236. The charges as framed were not expressed
* to be in the alternatlve, and the verdict of guilty was given in

. respect of each charge separately. There was, we think, nothing

. illegal in this; but if it was the 1ntent10n of the Crown that the
B 1889—4 .
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second and thlrd charges should only operate alterna.twely the
- result intended can riow be arrived at by the exercise by the’
‘Government of its powers under Chapter XXIX of the, Criminal
Procedure Code in respéct of the sentence- ‘imposed under section,
153A upon the thlrd charge.

Rule dz'sékaryed.‘ (

R. R,

ORIGINAL CRIMINAL,"

. Before Clﬁéf‘ Justice Scott and Mr.J dsticé Batckelor.
Iy e NARASINHA CHINTAMAN KELKAR

OOntempt of Court—Criticism of Judge-—Language used m eriticism whwh ‘
. strikes at the oot of all respect for tke Court.

‘ Any act dons or wr 1tmg published, calculated to brmg a Qourt or a Judge oE :

vthe Court into contempt or to lower his authority, or to ohstruct or interfera :

with due course of ]ustwe or the lawful precess of the Court is a contempt of

: Oourt.

© Judges and Gonrt are alike open to cntmsm, and if reasonable argumen{: or .
expostulation is offered against any judicial act as contrary to law or the pubhc
good, it is not a contempt of Court.

Reg v. Gray ), followed. _ ,
‘Tuis was a-rule calhng upon Narsmha, Ohmtaman Kelkar,‘

>edxto‘r of the “ Mahratha,” to show cause why he should not be

committed or othérwise dealt with according to law for conbempb‘
of Court in respect of defamatory passages concerning the -

‘Honourable Mr. Justice Davar, contained in an article published-

by him in the issue of his newspaper dated the 26th J uly 1908 -
The rule nisi was in the following terms 1— o .

'Upon reading the affidavit of J. C. G, Bowen, Actmﬁr Pubhc Pxosecutor, '
Bombay, sworn on the 12th day of September 1908 and after hearing the

© Advocate-Genersl, Bombay, who applies that a rule nisi be issued against

Marsinha Chintaman Kelkar, Editor and Publisher of the ¢ Mahratha’ newspaper, . -
requiring him to shew cause, if any he has, why he should not bq committed or *
otherwise dealt with according to law for contempt of Court in respect of an-..

o

@ [1900]2 Q. B, 6 a p. 30, e
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