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] ' J SJuddment lt 19 dlstmct]y stated that it was admltted befmei;
. him that if the sécond respondent’s claim was- prior he’ (the
5 _appellant) would get nothing, The correctness of that states-

ment in the Judgment was not at all assailed befors us. * And-

t _the appellant’s deposatlon (page 82 of the- paper book in appeal)/:

confirms Ru,s_sellv d.’s remark asto the’ admission.  'We cannot in"

- this state of the pleadings allow the case to be reopened, because
© that’ would be encouraging parties to argue their cases piece-

meal and shift their grounds of claim so as to prolong htmablon(
Respondenbs to have separate sets of costs. : o
S I)ecree cmzﬁrmezl.%

Attomeys for appellant Messts, ¢ adsay Gﬁanr]y & C’o.
Attorneys for defendant : Messrs. C'ajl{am § Vaidya.
B, N L

ORIGIl\AL CIVIL

-

Before M. Justzce Russell. »
BAI MOOLBAI o. CHUNILAL PITAMBER. »

Oontempﬁ qfOourt—-Notzce Of motion for commzttal—-Servwa of notwe—Per-?
.. sonal service mcessary—Sermce upon aitm neys not suﬁcwnt—-Appeal;

pendmg from order. .0 .- CL-

- Where an apphcatlon is made for COmmlttal of a person to ]all for dlsobedxence,
of the Court’s order, it is necessary not only that the order should be served‘
upon the defaultmu- party personally, but the notice tocommit should -also be,
similarly served upon hxm ‘Sérvice upon the party’s attorneys is not suﬂ’mxent .

- When' proceedmos are taken for committal of a person for contemp* of &’
Court’s order, the Court is not obliged to stay thoce proceedmgs merely beeause .
an appeal bas been ﬁled from such orden

* Gordon v, Gordon() followed
" NOTICE ot‘ motion. . |
* The’ defendant’s attorneys Were served w1th a no{nce of motmn
in- the followmcr termsi— - ;

« Please take notlce that on. Monday next the 22nd mstanb or so soon thera:
after as Counsel can be heatd Counsel Wlll ‘move on behalf of the phmtxff be ore*

,* 0. C. J. unf. No.31 of 1909. __:
W) [1904] P, 163,
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;tlxe Hon’bte Mr 7 ustice Russell on the grounds of the aﬂidavxt of Shivshankar
‘Da]sukram ‘copy whereof is sent herewith f01 an order committing your

‘chent to jail for contempt of the Court he having failed to. hand over' to R.D
"Sethna, Esqulre, the Receiver appointed herein, the property in “his possesslcn
‘of the estate of the late Ambaram Motichand inthe plaint berein mentioned and
for such other order as the Court may think. proper. to make . and for costs.
The aﬁida\rlt in suppmtJOf notice of motion is sent herowith.” - < v . 7

‘March "Oth ab4p.m - R
. D " Davar for defendant «We submlt that th1s not1ce can-

‘not be- hea.rd becauseit has not-been served upon. the defendant )
'personally. There are no Indian cases on the point, but the Courtv’
will follow the English practlce which ‘is laid down in Mander -

v, Falclﬂea) see also Re Cunningham® and OSwald on contempt
. (1892 Edltlon), pp- 106—110, o
. ] " We also submlt that this notice cannot be heard because we

_ have not had four clear days’ notice as provided for in the Rules

> and no. leave has been obtamed from the Court for service on

_’short notlce. '

Lowndes for plamtlﬁ‘ —The case of .leamlerv Faleke®W cxted ,

,-by the defendant is in our favour. - That case lays down distine-
“tion-between proceeding in’ attachmenf and in committal, - “At.
“tachment proceedings are taken when the person sought to be
’attached neglects to do what he has been ordered to do; and
comrmttel proceedmo-s ate taken against a person who has done

what he has been ordered not to do. In the former case personal _
serv1ce is not. necessary ‘There is no such distinction made in
ﬂthe practice prevailing in India as obtains in Engla.nd between. -
"these two kinds of proceedings, No' authonty has been quoted

“to contradict this by the other side. . ..

'We submit (1) If English law or practlce on the pomt has.
»been adopted out here our motion can be heard as.it would-
‘conespond to attachment proceedings at England .(2) If the
'ihnghsh law or practice does'not apply then our motion is equally:

good for, the authority quoted above can show no reason for

dliferentxatmg ‘between the two proceedmgs w1th regard to

ser\ 1ce of notlce. '

(1) [13913 5 Ch. 433., (@ (1886) 85 LT, 766_. =

his* notlce was serv ed upon the defendant’s attorneys on ,I

631
, i909: L

“Bar: .
Moomu
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: Cnvmmn

PITAMBER, -
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1000, As to pomt of short notwe we have not s, \yet broucrht on the

r M'BA‘I\ ' notice of ‘motion, Counsel . for- thie ° defend.mts hag’ merely
( YOOIBAT . raised points by way of demurrer but we:now ask for leave to

CuoNipan g
Proasea; have this notice of motion set down for hearing: tomomow(

~ [RUSSELL, J. T wiil deliver judgment on- thls questlon to-:
morrow and the defendant must be present ni person } .

» RUSSELL J.: :—The plmnt in this:suit was filed on the 18th
’January 1909 and the plaintiff is the daughter of one Ambaram’
Motichand, who left property of a very consulemble value, and

"the defendant is the-executor of his Fill: He is deseribed in the

: plmnt as a law-tout ; but whether-or not hé.is s0 I do not know:

- The suit is for the construcbxon of the will in various pertrcula.rs
“and also for an account, - P e

" On thé 1st of March- 1909 Mr. Sethna was appomted Recelver,
~ which T apprehend implies with it that it would be the duty of
~ the- executor to band over all the properhy ‘of the deceased in hlS

ha,nds to the Receiver; and also - an ‘order was made restrammg
the defendant from dealing with the properhy of the deceased..
- It appears ftom ‘the proceedingsy which I have gone through
\_J.ha.t the order for Receiver could not be served upon the defend-
. ant’ untll the 19th of March 1909 and on the 20th of March the
followmo- ‘notice wa3 erbten by the plamtxﬁ’q attorneys to the
defendant’s attorneys i - : "

- [His Lordshlp then’ read the nohree as set out above and
‘ proceeded‘—] s
‘ That notice is dated the ZOth of Mareh 1909 and it was served.
" on. the defendant’s attorneys only and not upon the defenda,n,t' .
~and on' the 22nd March the notice came on for, argument before -
me, when Mr, Davar for the defendanb raised two objections to
_ this notice. The last ob)eétlon I W111 deal with first as it is the
less important one. This ob]ectron is that four clear days ab least
‘had not elapsed between the service of, the notice of motion and
 the day named for showing cause as directed by Rule 377 unless »
~the Courb or a Judge gives special leave to- the- coutra.ry
- "way I read those words is that it -is open. to the. Court
_ Judge to'give, special leave to the contrary at any time, In any’
emergenb matter Where a notme of motlon ha.s been given’ for
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less than four days the Courb itit thinks ﬁb can give qpecml leave ‘ °_1909,.. 4
; under the. Rale: after sueh notice has been given; and, therefore, . T— :
. Ido not thlnk I ounrht 6 hold “this obJecb1on of. Mr. Davar to M?O,I;:B}I- {;,_
preva.d In’ "my opinion this is"a case in which the Court will be CrroNiuAL’,

. - P ol
;fully Justxﬁed in° not adhering to the stmctness oE that rule. B Sy o

Wlhh refrard to th% other ob;ectlon, however, it app&a.rs to me
“that - dlﬁ'erenb cons1deratlons must apply. A number of cases
‘have been- declded id the Bombay and Calcutta, High_Courts'
ew1th reference to whag the. contempb of Court’ rea,lly is and with~
. regard to its jurisdiction. .- Thus in one case, Martin v. Lawrence®,
it has'been held that -the jurisdiction of -the High Court to. -
‘imprison. for contempt is a Jurlsdlctlon whxch it has inherited,
from the old Supreme Court and was *conferred upon that Court’
by the " ‘Charters "of the Crown, which invested it with all the
- powers a,nd authorlty of the then Court of King’s Bench and of
the. Hwh Court of Chancery in' Great Britain, and this Jlll‘lsdl()-
tion: has not. been‘ removed or- affected- by the Civil Procedure -
Code. " To a 31mllar effect is the case’ of Navivakoo v. Narotam-.
;da.s C’andas @ and also the leadmor case of Surendra Nath Baner/ee
“The Cﬁzef Justice ‘and Judges of the -High Oourt®; and as.
. mentloned in Mr. Mulle’s. Civil Procedure Code (3rd Edltmn’)
the | pow er to commxt is« amonvst the inherent powers®’ of -the-
lCourt a hsb of Whlch 1s to be found at pacre 275 of that. work.

1t was held by the Puvy Councxl in In re Pollard("') (whlch is
mierred to with approval in Kashinath Vithal v. Daji Govind®),
fat‘rfab in thelr Lordship’s judgment, “ no person should be punished
ifor contempb of Court, ‘which is " criminal offence, -unless-the
-*si)eclﬁc offenée charaed aoramst him be distinctly stated, -and
an opportumby of a,nswermg it given to him, and that in the
,present case their Lordshlps are not satisfied that a distinct -
chzuge of the offence was stated, with an offer to hea.r the
1nnswer°thereto before  sentence was passed »? Therefore, it
.appéars that the proceeding for contemph of Court is in the:
- nature of ‘a crlmmal offence and to the same eﬁ'ect as T read :

i ’ F "réa-w L T . : .
1 {1879) 4 Cal, 655 :i;-'j“ o S® (1883) 10 Call 109,
(2) (1882)7Bom Bo L U - (8) (1868) L. R, 2,P.C, 106
: (6) (1870)7Bom. c R.,A c.J.102, . .

poor—s
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1t, s the case of In 7e Vallablzdas (—which is an Insolvency"'

that the .injunction  of - this Court was perconally served- on
_;-Bamchundra. on the 28th Apr1l last. 28 refer to that for show-.
- ing that- ev1dently the Court was’ of opinion that in- thah casej
, ‘perSOnaI servies on Ramchandra Was necessary. '

" Act; and in Callow v. ¥ ozmg(s‘) it was held that attachment'was.

_THE INDIAN LAW REPORTS. [von. xme 5

‘case but the prmclple seems to be the same—where it was held”

-(followma Ez parte Van. Szmdau(z)) that in all crimindl céises 1t'k
i necessary ‘that- there should be a charge, a finding dnd- a.~
conviction, as & foundatlon for-the sentence and that as- there;
. 'Was no charge, the order for 1mp11sonment was Wrongly made 3

‘While I'am on this pomt I may also refer to the case of Béltui

. Awantrao v, Ramcﬁandra,@) where the Court say :==¢ It is admxtted

_ Now Mr Lowndes for the plamtlﬁ raised a very movemoue

moument upon the caﬁe Mr. Davar referred to-— the case. of}'

Mander v. Falcke®, ’\Ir Lowndes said that, that caee showed .

‘that in England there wasa dlstmotlon between - atbachment 3 ’

and ¢ commxttal » - That, no"doubt, was so before the Judxeature g

the: proper npphcatxon in cases of - omission and commltt
cases of commission ; that is.to say, if a person did that? “Wwhich.’

" he'was not entitled to do he ouo'ht to'be committed, and if.hé duL_
- not do that which he was™ ordered to do he ought, to be attached:

Irn India I find no dlstxnctlon “has ever been’ dlawn between:

- “attachment ™ “and “committal”’ ; and commlttal ‘being to‘my"

- mind a serious matter, s seemg that commlbtal is in the naturéof a
. 'erlmmal proceeding, it'is of the greatest possible importance’ thatl
all applications to commit s person “for contempt ‘6f this Coutt's

order should beserved personally.:  Mander v. Falcke™, it seemsito -

 mie, is an authority to that effect and does not admit: of the dis:

_ tinction -upon - the orround that . Mr. Lowudes endeavoured to.
“Qistinguish it and knowmo' whab ‘the practlce is'in_-this. country,'.f'i
- ~ib-seems to me, it is 1mpoes1ble to lay. too great & stress. upon tue; '_
~jmportance  of the matters of . this sort, because the power of-
: commibtal is one: of the mosb effectual powers——w power ; which

the Courb can exercxse 6rem manu and is f_theygno's}, poworful'i,

- (1908 27 Bom, 894~ ¢ ¢ ) (1892) Unrep. Cri. Ca, :
0844 3 PHlips 445 at . 457, S (189118 Ch 4 8.
@ ]'1887'_] 56L 3, - 090,

g

15§ ,
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’-ﬂlS, that it is mconcelvable that . thls Court Would sanction notices .

being served upon . pttorneys of - persons_in &’ language which
;would probably not be understood by ‘the latter and I Would'l_

f’be extremely sorry to commit a’ person for not obeymg a notice

"of motion which-was_served upon his attorneys in o language -

Whlch he did not understand and. nom constat. that it. was ever

;fexplalned to him, AndI thmk I am Justlﬁed in holdmg that‘
where an appllcatlon is made it is necessary not only that the _

~order’ should be served upon the defaulting party, ‘but the notice
~to” commlb for disobedience thereof “should also_be served upon
“him. ‘That has been the practlce ever since the days of Lord
Eldon a.nd before tha,t t1me. 3;3" o - - .

Ib may, however be said in the presenb casé that the defend- ’
.anb .ought'to have protested at once and certa.mly it does ‘ot -

.appear in his affidavit that he did protest; but'Mr. Davar did
raise the preliminary protest at once and said that _he_protested

-against this. notice on' the ground that it had not been duly-
_gerved.: Upon this point it must be. remembered that it -has been
held over and over again that appearance is not & waiver of the

objection on- the' ground of. 1rretru1anty in - case” affecting the

liberty. of the subject; and to'the same -effect. will be found . the .

‘rulings as to waiver in the Encyclopeedia of the Laws of England.
A sman appearmd cannot be held to waive a questmn whwh
{irelates to the: Vahdxty or mvahdlty of an order. - Lo

- On bemg informed thab the defendanb had appealed from my‘

- orlgmal order appointing Mr. ‘Sethna Recewer, T was consider-

ably 1mpressed with that fact and thought that Tought not to make

~an.order irthis present mattér but should wait until the. appeal
“had been decided: but followmg the case of Gordon v. Qordon®,
- in my opinion the fact of this’ appea,l pending’ does not oblige me
“to stay furthe proceedings in the present matter. In that. ¢ase
ZVaughan Wﬂlxams, L. J., saysi— .

(u [1904] P, 163 :‘;

635

‘engme at 1ts dxsposal I can concewe ‘no grea.ter danger tha.nk §19094
§ige were to hold that serv1ce of notice. for ‘committal of a person - -
to Jeil was, sufﬁcrent if.it was-served upon his- attorneys alone. -

Furbher another dange1 one has to bear in mind in this courtry-

Bar .
Moox.nu

me:lmn o
© PiTAMDER.
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1909, | If an order has been made in the exerclsa of the- dlscrehon of the Court

" Bar -«and some one’ who is oppressed, or 'thinks -himself cppressed - by that order, -
_ Moorzear |- -appeals, ﬁymg that the Court-has exercised" its discretion wrongly, that persom,
{ Cirt:xn AL . -ifhe is in contempt, cannot be heard to say a,nythmo' of the kind until he: has
l’nut,l_zm. . .cpurged his’ contempt G’arstm v. G'arshnm 18 an ingtance of that kind.” (: A

*Then he goes on.: —
‘ Ca But when you come to the caseof a order which it is suggested may have
“been made without Jurlvdwtlon, if apon| lookmg at. the order one can see that
_that really is the gound of the .appeal, it seems to me that such a case has alw'xys
~ 'been treated as one in which the Court will entertain the objection to the order, y
~ though the'person makmg the objection is in contempt o :
. That therefore, -draws the dlff'erence between an order made in .
‘the discretion of the Court and the case where. the obJect'on 8"
?;-"’that 1t is made W1t‘mut Jurzsdzctmn,

LW LW,

: % Note :— At this stage Counsel mformod the Court thab an arrangemenb bad
] _been arnved at betwoen the parties.. [Bd.]:

W (1865) 48w | Tr 73.{

“y

| A;PPELLAT_E. CIVIIJ;',

.Bz_ef'o're the Honourable Mr Olzandavao Icar, 4 ctmg C'htqf Justtce, aml
. _ - M, Jusme Heaton.. *

; 1060, ISMALJT 'YUSURALLI (nioman Darmsosnt 1), AveRiiass,  o.

" June 21.° RAGHUNATH TLACHIRAM MARWADI (omenm.; ,Pmmm),
. RESPONDENT.* g

aS'alt Act (Bom. Aet II of 16’90), secc’mua 11 and 47(1)——&;]# pans—liea&“é

 under @ license from "Collector—Lessee not to ‘sublet without C'o’lector’s
© permission—Sub-lease by the léssoe without such permzsswn—Depont by

" sub-lessee with: lessee—-Illeyal contract—Suit by sub-lessee to recaver
depaszt cannot lie, ... : S

Y obtained from Government a Ieaqe of certam salt pans to- mannf(wture salt
under a license. One of the conditions of the lease was that the lessee shonld
~not-sublet’ the ealt pans-without the Wutten permxssxon of the Collector.

o . * Seoond Appeal ‘To. 538 of 1907 : et ‘1, -
(1) Seetions 11 and 47 of the Salt-Act (Bom Act I cf 1890) dré as ful‘ows T

. No salt shall be 'manufactured and 1o, natural salt and, exccph under the

o pmvmonn of section 14, no malt-earth shall be excavated or. collected or remo‘ed

otherwise than ¥ the authority and subject to the terms and conditions o # license
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