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_purpose of aﬁectmu any immoveable* property but for a collateral purpose, ;. e, 1o :
-the purpose of proving a money dobt arising from tbo conduct of the part bles. i
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Bqﬁ)re Mr. Justzce Chandauaﬂ»m and Mr Justice Batclzelor

APDP IR BEJONJI SU TI APPELTANT AND Pnunurr, v SYED
S[RDAR ALI KHAN AND OTIERS, REb?ONDENTS AND DEI‘ENDANTS.

. -Lease unregistered when admissible in evidince—Conduat of parties . to- lcase

— Qollateral purpose -—Transfer of Property det (IV of 1882), sectwn

Whe-e a Jease which requires rembtratlon is not lchsteled it canuot bo pub-:

-~ in.evidence. But if the parties to it have acted upon its terms, whatever they

were, or if a eexfain course of conduct has been pursued by cither party. whichin -
‘point of f‘lct constitutes the relation of landlord and temant between, them, f

“and 3f in pursuance of that relation one party haspaid ceitain monoys from txma
“"t6 time to another as a deposit to secnre the performance by the formm o‘E tho
~covenants and conditions of the leass, then a person suing to recover the money

" 50 deposited may give the lease in evxdence for the purpose of proving hz« right -
_ 1o recover ‘the deposxt. - )

Such- admission of the leage would not contxa,vene the provxslors of the
Registration Act beéause it would in that case be put in- evidence not for the -

 Pullbrock . Lawes) veferred to.
Section 107 of the ‘Transfer of Propexty ‘Act does not say that if the pmtxes
without” any such ‘instrument (i.e., o lease) conduet themselves .towards each

/ othe1 as if they were landlord and tenant and moneys pass from one to the other

in pursuance of that conduct upon tho understanding that it would be repzud in".

‘3 certam event, there shall be no right to’ recover that money In sucha cass
* thé right to recover arises not upon the lease béeause according to'1aw no lease .
* ‘exists, but upon an indepondent equity arising from the conduct of the p‘u'he:.

-and founded upon the law of estoppel. -

" Cornish v, Abington(® referred to. - . N
‘The mere fact that parties bave. debcubed o tmnsactxon as-a “lxen t'

R clmrga ‘cannos dteprlve it of its real-nature if in substanco the transactlon
- wagin the first instance an asawnment thxeacredltorpmports to create’ n

lien or charge on the debt duo to him in favour of another ‘person the WOldS

lion or charge have 1o meaning except as giving the latter a right to- reeover
- the debt from the debtors ' Tho fransaction is in reality one whereby the ownez-
@ of what in I}nghsh 1aw is called a chose in action transfew it to another. L.

APPEAL from the demsmn of Ruasell, J .

BT i"'f_‘ # Suit No. 159 of 1907
D Appeal No. 29 of 1908, -
(1) (187«:)1 \.B D 284. . (2) (1809)4H & N 549
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The appellant Aldesu' BeJODJl Surh blourrht a smt to recover

:from Syed Sirdar Ali Khan (respondent No. 1) moneys a]lerred to
; have been deposited with him- by “Ruttonji- Sorabji Munshi
; (respondent No. 3) as Qecurlty for the. due - performance of the_"__
-covenants of a lease (dated 3rd October 1906) of certain premises :
“executed. by the former m favoul of the latter f01 a penod of

ten years. - - ‘;. _—

J

* The appellant claimed * the depos1+ money “amounting” to

Rs. 25,554 under an assignment (dated 8th of J enuary 1907) from °
.(respondent No. 3) of which notice had been given to 1espondent_\

No. 1, alle«rmo' that the lease had been determined by respondent

fNo 1 re-entering the premises on the 5th’ January 1907; that on -

such . determmauon he, as - assignee, .was. entitled to reccvet
the depos1t after deducting from it Rs. 5,000 in respect of munis

fcxpal taxes and ground-rent which respondent No. 8 was bound "
‘to pay under the terms of the lease ; and that respondent No, 1
‘was not entitled to forfeit the smd deposit as he had no rightof . -

‘action or remedy e\cept for breaches of cowenant antecedent to
his re-entry, - S :

Respondent No 1 demed appellant’s -right to ‘recover the..
depesits - Mirza Abbas AliBaig (respondent No. 2) in his written -
Statement stated that respondent No. 3 was much pressed by a =

ereditor named Haji Jakeria Ahmed Patel and- 1equestcd him to

assist him (respondent No. 3) ; that respondent No. 8 had given =
him to understand that Haji Jakeria had a lien on fho “deposit -
(Exhibit 14) and - that if he admnced moneys to pay.off Haji-

iJakeria he would be secured by a lion on the sald deposit which
zespondent No. 3 would give him ; that Haji Jakeria was paid
‘off with the money advanced by him § that prior to Haji Jakeria
bemg peid off he had a lien or charge on the said deposit for the
moneys advanced by him subject to the lien of Haji ‘Jakeria :

that on Haji Jakeria-being paid- off- he;had the first lien or
charge on.the deposit ; that the lien and charge of Haji Jakeria

was “transferred to him by a document (Exhibit 14A); that-

respondent No. 3 had passed a promissory note to him- for the
.amount he had paid and. that he had obtained a decree. against
respondent No. 8 for the said amount ; that he claimed a lien and
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; “advanced money on the secunty of the said depos:b and that:
_;t,the appellant ‘was the managing clerk of respondent No, 3%’
* solicitors and that as the appellant attended to respondent No. ¥s.
~affairs he’ beheved that the appellant was well aware of all facts
. and took the assmrmnent from respondent No. 8 with notice of.:z'

hig claim. -

Exhlblts 4 and 14 & refened to above were in the followmn‘,_‘?
terms : » o

' Ekh'ibit'\fo 14
T hereby gne you ahen on the' amount of Rs. 18 666, deposited. by me‘.'

- with Syed Sirdar 'Ali Khan, sole Executor of the estato of N1wab Sirdar:

Diler Juug Bahadm, C. 1 B, as security f01 the due fulflment of the. avree-
ment to lease dated the 3rd April 1906 and under the lease of the said Watson" s

.. Hotel Annexe fo be executed hereafter in’ consideration of your renewing my
> Hundies to the extent of Rs. 15,000 (fiftoen thousand) in the event of my
:fmlmo- to pay | the wld amount of such Hunoxes on their 1espeo‘me dac dates

o

T Exlublb No. 14 A. -
On the Dack of Exhibit 1 4

At the 1eques of Mr R 8. Munslu, I have txansfelred the within chawo or f,l

- "lien on the sum ‘of Rs. 18,666 within mentioned to Mirza Abbas Ah Baxg i

_consideration of Rs. 18,121-11-0 advanced by Lim to Mr. R. 8. uIllnShl, the s
R. S. Munshi  has agreed to exeoute a fotmal do“d of chalge in fuvour of the ,

" As rerrardb the* claim of 1espondent No 2 ‘the -appellanbz

‘admltbed that ‘respondent -No, 3.had passed to. Haji ; Jakeria a .

writing in which reference- was made to the said deposﬂ; but .
did niot admit that any chawe was thereby created in favour of.

' .Haji Jakerla. Farther he stuted that even if a chmge éver .
" came - into-operation’ ib ceased to be. operative on recpondent_‘
- No. 8 duly paying off Haji J akerla that respondent No, 2. had
“advanced money on the porsonal security. of respondent No 3:
~~and that no hen or charge on the deposzt ‘was ever, ﬂrlven to
“respondenb No. 2

“The following- are tho two 1nte110cutory Judgments deliv e1ed_’

; by Russel] J., in the. course of the hearing of -the. case.

RUSSELL J. --The questmn that T have to’ determme in thls"if

* case has arisen cettainly in'an unusual way, “Ttis:not necessary. ¢

for me to go into details with xjegard to’ f,he.‘pla‘mtlff’s claim as
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vl‘-fmmed Sufﬁee it to say for the present purpose, however, that
‘the phmt starts by setting .out-the. details’ of a cértain lease -
‘dated tho 8rd- October 1906 “between-the first. defendant -and :
:‘_the third defendant and the claim of the plalntlff put very shoxtly
8. that he'may be declared. enititled .to &, prior lien:or charge in
.respect of eertam moneys as to V\thh he. became liable ‘as’ a -
surety. for the third defendant for the pa,yment of the rent and :

'performanee of thelease. :I am purposely puttmrr this;as con- "

¢isely ‘as p0551ble because rea]ly the matter i 1s or may be a f*ood
- deal more eompheated

- Now it appears that when the plaint was filed the plainﬁff was
-under the i impression that ‘this lease was duly. registered ;  but
-sinee’ then it has been dxseovered that the lease has not been
» evlsteled “In consequence Mr. Lowndes .very properly asked
:that the plamtlff’s case might- be opened so that, having remrd
to thls altered state "of cweumstanees caused by the non- regis-.
tretlon of the lease, he might know what case he | has to mect
before he raised the 1ssues ‘and aecordmwly Mz . Tarapurvala
“began to-open- the case. In the course of ‘that opening the
'quesblon has, arisen whether or'not the paltleular clause, which :
+is:17 “in the lease, is admxss1b e Wlthoub remstratlon, and I have:
_vheerd very’ lenobhy arguments on the part of the- plmnhﬁ' and
alsoa concise one’ on the: part of the defendants on the pomt
Iapplenend that: the: ]ease ‘must be. looked at aq a whole. It
commences : = In consideration of - the rents, cox enants and
conditions heremafter reserved and contamed and_ on the part
~of the lessce to . be paid, . pexformed and observed the lessor_
doth hereby demxse unto the lessee ’ Now _clause 17
says r— By way of deposxt for the due performance by the
lessee of the covenants herelnbefore contamed the lessee shall
‘deposit with the lessor the sum of Rupees thnty three thousand *
‘three. hundred and thirty-three, thch amount shall femain with
the lessor as security till the deter mination of the térm hereby !
- granted.”:” Then it proudes for the' paymént.:: Then clause 19!
says :— Provided. always .and .these presents are upon thls
* condition- tha,t 1f the smd yeally and other rents hereby reserv-
- edor any of them or any parb thereof shnll at any 'time be in’
" arrear or unpaxd for the space of three “calendar months
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shall be lawful for the lessor, or any person or persons duly

'»ya.uthorlzed by him in that behalf into or upon the said -hereby

demised premises or any part thereof in -the name of the whole

,to re-enter.”

The questlon that arises, therefore, is:—Can it ‘be. said that

moveable property 2

It appears to me- thfmb ‘the’ nrrht to ‘rent is an mtelest Ans
immoveable. property. Therefore an mstrument which creates:

‘the" rlght to rent, is an instrument, which creates a right or
*interest - in, immioveable property ; - -and inasiiuch as the pa,v-
_ment of the rent is secured by clause 17, it appears to-me -that'

the transaction which sccures that payment. must 'necessarily.- beg_f
& transaction . which affects this interest, namely, the rent,’ 1m'%
moveable properl:y I cannot ‘see how I can.read the WOI'dS i
the Act « transactlon affecting the 1mm0veab1e property
any other way..

Of the casés cited o me it appea,rs that Gurunath v. C'/zenbas—
appam is binding on me and is very similar to the plesenb
casc: the judgment of Sir Charles Sargeut bemfr very apph-

~ cable. In my opinion theufow the document in questlon does»

requ 1re T eolstratmn

~ The ecase w1ll thexefme contmue to be opened £0 - tha.t Ml..
Lowndes may know how the plamtlff mtends to put it and . then

. frame the issues. .

- RussiLL, J. :—I have taken tlme to consnier the ques{non a8

vto whether clause 23; of the agreement in this case requires regis-
_tratmn. The materml portlon of that clause Tuns.as follows : — -

«The lesseo agrees - to pay R 83,333 as deposm for the due -

‘performance of the lease ThlS amount to 1emam Wlth the, :

W (1803) 18 Bom 740
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: esb of the clause is nnnmtenal

“Now it appears to e that my decmon upon thls pomt musb

:ﬂfollow that upon the ques’mon of the registration of the lease

itself,” 1-do.not propose to go over the grounds of my Judgmenb .
“on that point but'I should like to refor fto the judgnient of Sie
~Charles Sargent in the case, of ‘Gurunath Skrinivas Desai v .
3 Cﬁenbasappa @ wheré he s =ays ~%The District Judge was wrong -

in holding that the term in the lease on which the plamtlﬁ' sued

‘could be looked at although the lease itself required registration..
“That term cannot be qepau'ai:ed from the lease itself, as the leaso

must neceqsarlly be looked at to determine whether the defend-
“ant had incurred liability under.it.” It appears to me that

lookmg at clause 23 of this agreemenb the lease must neces-

sarily. be looked at to determine Wha,b would be liabilities of

“the lessee under it, ‘and therefore the Juddment is bmdmg on '

“me’ and governs the plesent case.

.'M¥. Lowndes, however, raised another pomt with re"ard to |

.thl‘i matter, and that is; he. relicd upon the judgment of Lord

Justice-James -in Leggott - V Barrett® and tliis raises, -as far as’

T am able to discover, & novel: point because with the -exception

,of this case which Mr. Lowndes referred_to me I have been -
“unable to find any authomty or statemenb in any of the text, books -
exactly in point, or Whlch marlks so clearly the distinction between -

~an agreement for. a deed or executory’ contract” and the actual
deed itself. [_H1s Lordshxp quoted. the Judoment of Lord J ustxcc
James, at pawes 309-310 in full.]  Now it celtmnly did seem to
me a somewhat startling” proposmon that. although the Court
had held the actual lease itself to be inadmissible on the ‘ground

“of registration ‘it “could ‘go behind  the ‘leasé and hold that the

agreement for the lease which was afterwards carried out by the

’deed might be admitted ‘undér “the Registration Act. To do so

“would be to give an effect to_the agreement which James, L.J.,
says cannot be given, so it appears to me;  His judgment as I
-read it prevents me from. looking at or tang into consideration

. the agreement for the lease, because it wes afterwards embodied

in the lease 1tse1f the: o'overmn(r document If that cannob bo A

(1) (1893) 13 Bom. 745 S (2) (1880) 15 Ch D. 305, at . 809,
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to ﬁnd any case in India on the point. . I may observe that it is 1s
only for the- purpose of ‘the’ Remstratlon Act that the leasei 1s

. not’ adnussxblé. - For all ‘other purposes it is a deed and ex1sts as
~ adeed between the parhes

I‘or these reasons, in ' my opinion cla.ucse 28 of this’ awreemenb 5

of Tease {does require registtation -and I must therefore ‘held "
thaf it is- no(; admls'nble as I held the lease not to be certified to -
, be a true, : ‘ e

~ Russell, J; dismissed the plamtlﬁ"s suit. " "After stating the ¥

" facts and dlSClIaSlﬂ“ the ev1dence his Lordshlp proceeded as
'follows e SR TR

CTh now becomes for ‘mo.- to con31der the leoral aspects of thex

“case as pub before me by Counsel respectwely for plaintiff and :
- defendants 1 and 2'and it will be desirable to deal first with the
o leval aspects of the case as b“tween the plmntlff and defenda.nt:l.g;;

© Mr. Lowndes argument is thab by reason of defendant 81d’

~ failing to carry out certain conditions the. nature of which; OWmn :

to the lease and: afrreement f01 lease not beuw rcrustered I

* cannot discover, the deposit was / wholly forfelted to defend.mt &
"1, and therefore, the plaintiff who stands in the shoes of Munshl,

canrot recover it. In supporb of his mgumenb he rehed_,on the®

followmo‘ ca.ses —

]’q//zulcls v. Brzdye“) IVaZ/zs v. Smith®, Ooaper v. Londow”

- and Bmylu’on Raslway Co. @, - Howe v. Smith®,” But in- Reyuclds -

v. Bridge® it was e\pressly pr0v1del ‘that “if the defendant’

"should make default in the amount, he should pay to the plam‘mﬁ'

2,030 as ascerﬁamed hqmdated da,mzwes ‘So_ in Wallis v:

'b .Szmtk(°) the- defendanb ‘was' to pay £5, 000 if he - commifted a -

‘_ substantlal breach of - the contract: ' In Cosper V. London and-.

 Brighton R ]’azlwa y. C0.® the deposit on -the season—txckeb ‘being s
" bought Was exp1essly to “be’ forfelted on the breach of any of the
o condxtlons. In Howev, Sﬂz@l/o“) ‘the, depos1t w as a gu*uantee for

J ® (1sac)cF‘1 & Bl 5°s o - gs,s)) 4 Ex.D.s8.

. @) (1882) 21 Ch, D. 2;3 atp 2‘7. (4) (1Qs4) “7 Ch D 89. E
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the perfqrmance of a contract In this la.st case Bowen, L J.,“"
“cites (p.97)- Palmer v. Temple(” where -at-p. 520 it was said-.

“that in the absence of any specxﬁc provmon, the question whether

the deposm is forfeited depends on the mtentxon of the parties to
“bé collected from the whole instruient.- Now in - the case before

‘me I am not entitled to look at the whole: mstrumenb S0 I cannot -

ga.tber the intention of the: partxes from 1t In my opinion-
“howéver the true- prmclple to-'be applied to. the’ present case.
accordmo' to Enwllsh Law is to_be found in Lord Elp/lmstone Ve

thlcland Tron and Ooal Company@) and W illson v. Love®.:

The headnotes in these two cases are as folluws — ff o

K When a lease is not’ ass:gnable without the landlord’s assant, the fact- that"
the landlold did not object to the assignees taking possession cannot, irrespective
of all other cucumstaces, be held suffioient, to nnply his recogmtlon ofe

the asmgnee

o Where alease of : a farm contamed a cownanb by the lessees not to sell hay or

‘ straw ‘off the premises during the last twolve months of the term, but to con-.

sume the same upow the premlses, and, provided that an additional rent of 3%
"per-ton should be payable . by way . of penalty for every ton of hay or stiaw 80
s0ld, and. it appeated that there was a substantial difference between the manu-
‘vial value of hay and that of straw: +—Held that the sum 50 made payable was a
;penalty and noL hqmdated da.mages. ; ‘ : :

- The prmclples in Lord Elphnstone v. Mon/cland Iron and Ooal '

Compan 7@, have béen apphed in Glydebank Engmeerm_q and Skip-

building G'omprm y v. " Don Jose- Ramos Yzquierdo Y Castaneda®

‘and Diestal v. Sz‘ewnson("’) See also Pye v. Brzhsﬁ Automobile
Commercml Syndwate, Lmated © .where it was held that to

ascertain whether the sum paya.ble for compensation is a penalty .

or liquidated damades, the Court must take all the czrcumstances
“into consideration to ascertain the intention of the pa.rbles. _

Suppose defendant 3:was sumg - defendant 1 for the return of_

’}the‘deposw, should feel great difficulty in holding (as I would

~have to hold if Mr. Lowndes’ argument is correct) that it would

" bé a good defence for, defendant 1 to say you have not performed

"0) (1839) 9. Ad. & E. 508, (4 (1905] A C. 6 a6 5. 15..

(3) (1886) 11 App. Cas, 832." (5 [1906) 2 K. B. 345
(3) (189611 Q. B. 626, - [ © [1906] 1 K. B. 420.

B 9672

. 1908,

7

. ARDESIR
.- BRIONJT.

Surri.

C ®e T

SYEp.
Smnm
ALx KaAx, .



618~ - THE INDIAN‘ LAW REPORTS, [VOL. xxxmi»
1008, a,ll the condltlons of the leaso and therefore all the dcposw 1s

ARDESIR forfexted and I am entitled to rétain the whole of it,
‘BryOoNII " -

-"SusT X But, in my- oplmon, the law is most clearly sbated by Lord
}s:,'ab _ ‘Macnao-ht,en in-the case ot Soper v. Arnold® : ‘
A;I};{I)::N" - - .There was a contract for- the -sale of*some real propelty ‘There wera

" the usual conditions of aah There was a deposit >paid, and there" were”
the ordinary provxsmns as to the forfeltnre of the deposit. An .abstrach .
was dehvewd the vendors title was fully disclosed ; that . title was duly
- accepted and appreved; the conveyance was prepared, and everything seemed.
-ready for completion ; but when the time came for paying the price the balance
.of the purchase-money was not fort.hcommc-. The ‘purchaser had to- abcmdon
the' contract ; the deposit was forfeited, and the matter was apparently closed: -
Everybody knows what a deposit is. The purchaser did not want legal ‘advice
to tell him that. The deposit serves two purposes—if the' purchase is camed
6ut it goes aga.mst the purchase-money—but its primary parpose is this, it g
.a guarantee that the purchaser means business ; and if (hera is a case in. Whleh
" a deposit is rightly and properly forfeited it ‘is, [ think, when a man enters
- into a contract to buy real property w1thout takma' the trouble to consvder

: Whether he can pay for it or not ‘

No doubt under the Transfer of Properby Act, a.leasex 8

\ transfer of property, as is a sale, but 1 do ‘not’ think it follows
from that, that the same principles apply to a depos1t for the
perfonnance of the terms of a lease as to a. deposit - Hor: 'ohe
purchase of properby It is well known that a lease contams

- covenants of very various 1mportance. ot

The purchaser says I % mean - business, ” that is to say, « I
: a.m going to buy”—one smgle act—‘"and I depo-it so much tb
guarantee, that one act The :lessee means business and says
I deposit so much as a guarantee t.hat 1 will perform & n‘amber :
" of acts of more or less - importance”” Of ‘course, I am not-abs
‘liberty in this ease to look at the teims “of the agreement of the‘ .
lease. ' A deposit on account of purchase-money is a well-known
-phrase but as far as 1. know, one has never heard of a deposit on .
account of a leasehold I can qulte undcrstand a mansaying T
deposxt so much as a guarantee that I lel buy your ploperty '
“but I cannob underbtand him' saying 1 ‘deposit so much as &
-guarantee that I will carry: out all the térms of the lease and- 11?'_t
I don’t paint a wall or Toom my deposu is to: be forfelted ”. 1n.:j

(1) (]889) 14: App. Cas. 429 at p 435
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o

should forfeit, the deposit amountmg fo Rs. 83,338, . Upon this

in the Commou law doctrme of damaﬂes, and looking at the

term% of thab: section, it appears to me that it would be impossis-

ble’ to hold -that the deposit in the present case has wholly been

forfeited, I read the section which is in a Code relating to

-contracts in India and . ‘which, Bank. of. ‘England. V._Vaglzano

‘Brothers® followed in- Norendm Naﬁz Sucar v. Kamal&asmz Dasz(”)‘

shows, I am bound to-follow.

Defendant has sought. to p1ove a number of -items, ¢, g.,
damawe to furniture  and crcekery, - damaﬂe to good-will,” ser«
vants’ wages paid by him on third defendant’s behalf, Osler’s bill
of ‘electrical fittings, but in the “absence of a lease and agree-

‘ment for lease, apart from any other eons1derat10n 1 fail-to see

how he can- set -up any hablhty -of defendant -8 in respect of
_these sums... But no doubt in respect of the amounts due to’ the
“Port Trust for gtound:rent and the Mupicipal taxes down to
5th- January 1907 when defendant. resumed possession of the
-premises; which are admitted by plaintiff, these amounts ought
to be allowed to be deducted from the -deposit which of course

“would leave abalence in . favour of the plamtlﬁ' but for the -

clrcumstances 1 heremafter set forth. -

ThlS lepds me, thelefore, to defend,ant 2’s case. I ha've aboVex

fully set forth the reasons Whleh have led me to the eonclusxons
‘of fact upon it. s ~ :

) Mr.»Sbramgmaﬁ 8 main argument was upon the Wordmg of the:
letter of lien, Exhibit No. 14 itself, nawely, that the words at ‘the

“énd of Exhibit No. 14— In the event of ' my fmlmrr to pay the said-
 amount of such hundies on their respective due dates ”—governed -
“‘the whole document and that inasmuch as Jackeria had been paid-
“off in October 1906 h1s agent Budha, had nothmg to transfer by'

) [1891] A, C, 107- ST e (1906 L B 28 1, A, I8,
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the present ‘nstance, for mstance, it Would I thmk be gomg too L BU
far to say: - that- if defendant 8 had failed to paint a part of the»_‘

Annexe c«)stmcr say Rs. 500 it could have been mtended that he B

-, ARDESIR
" BEJONJI -

- SurTI-
C U

Cgvep
‘point I ‘confess I'agree: with~ Mr. Strangman’s' argument when" " -

he relied upon - ‘Section: 74 of. the Contract, Act which, as Sir -
Fredemck Pollock says, bo]dly guts the most troublesome knot

SIRDAR

<ALt Kuak,
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108 e endorsement T I’*zhlbxt 14A bub to my mind the Wordmo's of

-Exhibit No, 14 is;perfectly clear and the words ab the end. ofxt
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which T have above quoted must be held to refer to the prior,

. words In consideration of your renewing my hundiés to the:
. “extent of Rs. 15 ,000” and not to the words at the beginning of -
. lt-“ I hereb}’ give you a lien on the amount-of Rs. 18,666.”.

Arram it appears to e that to hold that J ackeria thr ough }ns

* agent had nothing to fransfer when the endorsement .h.xhlbxb No.-
".14A was cxecuted would be éontrary to the cffect of the whole’
* transaction.and upon this point the wording of 14A seems to
| me very material, particularly so if Budha’s evidence is correch”

that it was sent to him'typed by defendant 8. It does not say;:

- # L having been peud off the amount hereby transfer the Wlthm
- charge of lien, ete.,in coneldemtmn of such and sucha sum pald to-
- me* bup it says 1 have transferred the Wlthm charge “or: lien™”
in conmderatmn “of . rupees’ so much advanced by. Bam, ito:
- defendant 8,” and therefore, upon the wording at the .date of the

'transfer of charge or lien, it must I think be taken to be the
- living charge ¢ or lien and not a dead one. And if my view of e

transaction is correct, the effect of it was that- Jackeris. havmd )
2 valid and effectual hen or charge upon the depos1b mcons1--
deration of Ba.w s having paid to defendant 3 the amount thet

- defendant 3 owed to Jackerm, Baxg stood “in the shoes of -
- Jackeria and was-entitled to' the same rights as to the deposﬂ;
" a8’ Jackeria, himself . was éntitled to, and looking at the terms of -

Exhibit No. 19, Baig’s letter {0 defendant 1 of the:28th Septem-

. ber 1906, it must, in my opinion, be taken that defendant 1 was-,
 aware of and agreed to the proposed transfer v

Therefore, in my. oplmon, the- ﬁrst paraoraph of sectxon 130

:.. of the '.I.‘xansfer of Propezty Act has been complied with. o B

Thab section bemg in .a. Code, is the. only law to be conmdeged

: .Bau/c of England.v. V. aylumo Bmtlzerem It is perfectly clear and-
" Jntelllglble It sweeps away, all the difficult questions rege,rdxng\
- privities between transferee dependent on notice; being given to
* the debtor or to the person in whom the property was vested
V‘The transfer accordmg to thxs sectwn, is @ complete and eﬁ"ectual

(1) [1891] AC, wn
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j-_,Transfer of PrOperty Act by Qihepherd and Brown, 6th- edition;

i.v;_:'parre 571 Anc} notice to the debtor is not requisite- to complate
“.the tra,nsfer as‘between the- transferm his creditors or. executors;'

on the one! "hand and the transferee on the other (1b1d., p-572).

Moreover, if the. assmnment to Bam was ‘valid and: effectual :
-~ the plamtlﬁ"s assngnment was -subject o’ the liabilities and -

’eqmtles to “which defendant 8 ‘was subject” in respect thereof

on the Sth Janua,ry 1907 Bection 132 of Transfer of Pmperty ,

Act.

3 Under the above’ clrcumstances it i unnecessaly “to consider
what are the’ legal and what the equxta.ble rrghts a4 between the
- plaintiff and Baig. Nor is it necessary to decide the point ralsed’

: by Mr. Stta.ngman as to ma,rshallmg in favour of the plaintiff. -

“ ’thexefore hold that upon the executlon of Exhlbxt 144, there
'-was a valid " tmnsfer of Jackeua’s claim- to the deposxt whlch

’.became complete and effectual upon the executlon of 14A; and_
_ thereupon all Jackerm s rights-and, remedies vested in Baig, o

It is adm1tted by the plamtxﬁ' that - 1f the. transfer to Bmg is a.

:.valxd one, he can get nothmg by thxs sult
The plamtlff appeéaled.

Robertson (w1th “him Paoltlmﬁ and Tarapm walla) f01 the appell-"

ant. v

_ We. are entitled to fecov‘ef ﬁﬂdei section. 65 of the Cohtr;ac_t"f-

."Act and sectlon 81 of the Trust Act.

- Our suit is nob based on the leage’ but is snnply to recover the
: momes deposited by - Munshi ‘with~ Sirdar’ Ali Khan the lease

being only the -occasion and the reason for inaking the deposit, *

-This is clearly suown by the issues raised on our behalf (Nos. 15+

L16) The fact “that the lease - was unreulstered only depnved-

the plaintiff of the- -right to use it i in evidence, . o

“As to the admlss1b1hty of ‘clanse 17 of the,lease whlch relutes

to the deposlt 1t has béen he]d that though 2 document cannot

621

: ,the executlon of the requ1s1te mstrument ‘and’ thereupon the . 1908 "
}.; transferee has vested i in hxm all the nohts of. the ‘transferor.” The. -
-j';jpossmlhty of ‘a second asswnment to’ another assignee is thus

if.excluded for” the assignes “has nothmg left to assign. -—The"; :

- ARDESIR C.
" BeIONJI -

- SumTr .-
Tove L
© SyED..

x.mmn :,
Au KBAN
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Co1m0s,
. ARDESIR

++-Browt - purpose not- affecting land- and ‘that even a portion of adocu-l
:‘."_SUBTI o

.+ .BrJongx

I
© - Syp' -
. SIEDAR

. by Russell, I, in Suit No. 169 of 1907 brougns by the appollant”
~ Ardeshir Bejonji Surti, to recover from the hz 't respondent, Syed :
_Sirdar Ali Khan, moneys alleged to have been placed by the third -

THE INDIAN LAW BEPORTG. LVOL. XXXIII.j

be admltted in- ev1dence for wanf, of remstrahon in so. far as 1t'f
affects. immoveable property it can still be put in for a collateral

ment:can be put in-.if it is divisible from the rest of the' doct~.

.. ment, "We submit this clause can be se_pm'a.ted from' the vest - of
<ALl KHAR,

thelease: see Mitter J. in Lackmipat Singv. Mirza Khairat Ali(il_’l“

gfollowed in Krishto Lall Ghose v. Bonomalee Roy®.

"“The' same: prmclpal was lald down' in Ulfatunmssa Elaﬁycm

’,Bzh . Howm ‘Khan®,

.;Seetion- 65 “of the Contra.ct Act says that where an agr reement

is- discov ered to be ‘void or whena contract becomes. void- any
' person who has received any advantage under it is bound to
. restore it. * The lease in this. case has become void and therefore®

the Sirdar is bound to restore the advantage of the depos1t

' *,whlch he recewed under it: see. G'asson ve Roberts®, -

.- Setalvad for Respondent No. 1. ..
Balmdmjz (with him Jardme) for Reepondenb No 2,;
CHANDAVARKAR J.i—This isan appeal from the decree paSaecI N

respondent with the first respondent as deposit or security for

" the due performance of the covenants and condltlons of a lease"

(da.ted the 8rd of October 1906) of certain premises known as -

 Watson’s Am{exe, by the former to the latter for a parlod of ten,

- years commencing from the 1st of Apnl 1906. The a.ppellam‘f"r
" claimed-the amount under an assignment dated the 8th of Janu-"
.- ary 1907 from the third respondent, Ruttonji Sorabji Munshi. Inﬁ
~ the plaint he alleged that the lease had been determined-’ by o,
> first respondent re-entermcr the premises on the 5th of j'anuary
'1907; and that on such determination the nght acerued to him
" (the appellant) as the third respondent s’ assignee to recovet'
" the amount of the deposut less certain sums payable by the third

i

he

respondent to the ﬁrst respondenb under the terms of the lease.‘

) (1869) s Ben. L. B (F B.) 18 at
m (1879) 5 Cal. 611. : A.v(4‘)_ (1862) 31 Beavgms.

'(3) (1883) 9 Cal. 520. L
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Ths. hrst respondent in’ hxs wmtten statement ‘admitted that' - © 1908
there.was aleass, that in accordance with it the third respondent " ARDESIR -

had taken possessmn ot the. premises, and that he (the first respon~ . B;;‘;’;i‘ -
‘dent), had re-entered on account of a breach of certain covenants - LI
“in the, lease but he: demed that the covenants and other terms = Smpar . -

of the. lease ~ were all the’ ;same_as those set ‘out-in .the plalnt. Au K,
He also demed appellant’s rxcht to recover the deposxt on- the.

ground that the third respondent’ ha.d under the teuns of the ‘

lease whollv forfelted b oo s . :

The second respondent opposed the ela.lm “on the oround that
the third respondent had assigned to- hun on a date prior to the
astnment in-favour of the appellant the right-to. recover the
nmount of the deposxt from the first respondent

It was in thls state of the pleadmcrs that the partles went to”
trial bofore Russell, J." At the commencement of the trial it was
dxscovered that the lease of. the 3rd of October 1908, relied. on
“both by the appellant and: the first resPondent ‘had not been .
registered, and that, theretore, neither it nor any oral evidence
could . he recelved in proof of its terms. Counsel for the appels
lant sought at the- trial to prove those terms by tendering in
ev1dence an adreement for o lease, but Russell J. disallowed it
~also ‘npon “the ground tha.t it could not be recewed for wa.nt
of reglstratwn “Evidence was. then led on other issues than those.
relatzﬂg to the terms of the Iease B

Russell J. held ‘Sntér alm, that the plamtlﬁ' (a.ppella,nt) had not
pr0ved the lease and the covenants and. _provisions referred to in
“his plamt ‘that the third. detendant (respondent No. 8) had,
“entered into possession of the premises under the terms of the lease.
“and, remamed in possession thereof untll its determination by the
ﬁt’st defendant (respondent No. 1), and that the second respond-
ent had & charge on the deposic prior to that of the appellant. \
Accordmcrly the suit was dismissed with costs. ; :

The learned Judges ﬁndmg that - boths, the lea,se and the
agreement for a lease referred to in the pleadings ‘of the parties
"in_the Court below required registration has not been impugned
* before us in appeal.  Lut it is’ contended for the ‘appellant that
the learned ,Judge_._oucrht to-have held that the lease having -

TR SO PR



become madmlssxble in” evxdence for want of reglstratlon, the
‘contract had become void, and that under section 65 of the Indlm

Eayee——
' Contract - Act the first respondent was bound to restore any"

- Briowyy- -
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advantawe he had recelved under-the contract or to miake com-:
pensation for it t0 the third respondent, Under section el ()"

.of the Act, an egreement is said to be * void ” when “ it is not .

enforceable by -law that - is, when its terms being ascertained.

" have no legal effect ab all, - That cannot be predicated of an-

. agreement which the law declares has no existence because thero
8 no evidence of its terms.. “The mere fact of one party having -

- .paid money to another, under a contract which he cannot enforce’

agamst the- latter, because _of ‘its. non-complmnce with ' thie -

" provisions of the- Statute of Frauds, will not entitle the party

" who has paid such money, to recover. the same as on a failure

<

of consideration ; forin- such a case the contract is not void;
~-but there is merely. a deficiency in - the evidence thereof. ”“)

Further,. there is this to be said that not only the Reglshratlon
‘Act-but also the Tmnster of Property Act created a bar-in the

- way of the appellant’s suit as it-was launched in the Court below.
~ Section 107 of the latter Act provides that “ a lease of 1mmovable
" property: from year to year, or for any term exceeding one-year:.

~ or reserving ayearly rent can be made only .by a 1eglstered
“instrument.” . And:the law is that if an Act of Parhament

says that a contracb shall be carried into effect in a given way,-

~ and such enactment is. not by way of d1rectlon merely, thenf;
the a,dd1t10nal words ¢ that shall not be of any-effect either
. law orin equity ’ are superﬂuous, because if the Acﬁ“says*tha

is’ the-'way all p1operby shall be acqmred, you must 00mply

. with those provisions; in’ order . to aéqmre the propefi'uy-—-the
"’“propert.y is to-be given in that’ mode, and that mode only,”®".
N .Accordlndly, it has been.held by .this Court on the constrifction’”
~of the first. pa.xacrraph of section 54 of the Transfer of Property
; Acb ‘which relates. to sales. ‘of immovable property and the”

langue,ore of’ Wblch, so far as it is material for our present.

: ,';purpose, is sumlm' to that of secblon 107 that there cannot be

(1) Ghltty J\mr ‘on Contmcts, paoe 581, ) (2) Per VVood V 0 m Lnarpoal
* 8th Rdition (12th Edition, p. 93), citing - Borou_qh Bank v. Tur ner, (1860) 28
. Sw et V. Lee, (1841) 8 M & G 452, . ., L. J. Ch, 827 830. '
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X% sale except by a remstered mstrumenb i the class of cases
»‘mentloned in the paragraph“) Tl

tr follows then that the. appellant could nob in supporb of his

cause of act1on allewed to have arisen from 1t

- But althoudh thab was 80, there was enough in, the p]amt and .
also in the written statement to show that, though the lease had
not Deen 1e<nstered the partles ‘to ithad acted upon its terms,

“whatever they Wete, that a certain course of ‘conduct had been .

pursued by either, which in point of fact constituted the relation
ofﬂlandlord and tenant, between them, and that it was in pur- ‘
suance of that relation that the third respondent-had paid certain

moneys from time to time to the first respondent as a deposit, -

-to secure the pexformance by the . former of the covenants and:

*condltlons in the lease... The law applicable to this state of =

~facts: is” summarized: by the Editors of Smith’s Leading Cases
- Volume- I, 10th Edition* (pp 307 and ‘308), as follows on the
“authority- of the cases: there -cited, of Whlch the prxnclpal is
Pulbmol» AL ﬁawes(z) Vo ~

‘Althoucrh a plamtlﬁ' ‘he’ prevented by the statute from :
uvmhncr hlmself of his gpecial contract, he i may nevertheless be
able to recover upon ohe” of the money counts’ auvthmcr in the .

nature ‘of a_ debt w}uch ‘has accrued to him by reason of hﬁ "

actmrr upon thc;qt!o ra,ct »

:'tl:e Iease in évidence for the purpose of proving his right to recover
+the. mone;z's lodrred by the third respondent with the first respondent

as & debb due from the latter. . Such admlesmn of the leass would
not,eontra.yene the plovmons ‘of the Reolstratlon Act, because it .

Would in that case be put.in evidence, notfor the purpose of affect-
.ing.any i immovable properby, but, to borrow the language of Black-
burn, J,in Pulb; 00f, v. Lawes, for % a collateral purpose,” ¢, e, for

the purpose of. provmrr money debb arising from the conduct

K

) (1004-) 28 Bom. 4wo s s2e 237 & Foll Benah ruli ny of the ﬁadras Hv -l Court to
) . tho same effecs approving of 28 Bom. 465 in (1904,) "9 MaJ 336. §
: (2) (1876) 1 Q B. D. 204 ) . :

s

: » % 11th Edlhon, py 321, e
)3967—-3 ’,'\‘ . ‘ IR

1 clalm rely on the leasn reterred to-in his plaint and prove any -

rqm th;s“ oint of view. 1b Would be open to the p]amtlﬁ' to give -
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of the purtles(l) Nor would that view contra.vene the pr0v131onsf
.-of section 107 of the Transfer of Property. Act. All that that
. section enacts is that if - .parties enter into a transaction by Wa.yb
wof a lease of imymovable property, ‘it shall have no operation
S asa lease and ‘shall nob cons titute the relatlon of landlord ‘and.
“tenant between the parties -in certzun cases, unless the trans-
 action is embodied in a registéred instrument, - But the- section

does not'say that if the partics without any such instrument

" conduct themselves towards each other asif they were landlord:

and tenant and moneys pass from one to the other in “pursuance’

. of that conduct.upon the understanding that it would be repaid
* in a certain event, there shall be no right to recover that money,’
 In such a case’ the right to recover arises not upon the- lease;:
’.because according to law no lease exists, but upon an 1ndependent
R equlty arising from the conduct of the parties and founded’ upon.
* the law of estoppel in seéction 115 of the Indian Evidence Act..

As was said in O'ornzsh v Abington® 1—¢If any person by actual

- ‘expressxons, or by a course of conduct, so conducts himself bhat;
. another ‘may reasonubly infer the existence of an agreement oF-
" license, and acts upon such inferen . whether the former 1ntendsj
" that he ‘should do so or not, the party using that- lanouage, or*

who has so* conducted -himself; cannot afterwards gainsay- thek

. re&sonable mference to be drawn from hxs words or conduct &

- This view of the ‘case was not presented ab the trial in the

. Court below, where both Judge and - Counsel thought that the'
_‘appellant’s case had an insuperable difficalty to meet on account

of the non—reglshratlon of the lease and that there ‘was the:
authorlty of no decided casé in ‘point which :could be invoked

. in order to establish his uaht to recover the moneys in- dxspute

Havmg regard to- the law Whlch we have stated at some lenath

. above, it ‘would become necessary to allow the appellant to
_amend his’ plamb and prove the: case so stated unless the decree:
-of the Court below should be’ COnﬁrmei upon the ground that

' hﬂ has no rwht to Tecover the moneys in d.spuf;e from the first:

(1) Seé" also Tlmkore Fafesmgjz V. Bammm 4. Dalal (1908) 2’7 Bom 5103_

“ .. abpp. 540 and 541, wheve Batty, J., has adopted this view of the law, relying "

_-upon the -case’ of Lalla Gopee Chandv Smkh Lzakut Hossem, (1816) 20
CWLR 1L i

@ (1859) 4 H. & N. 519,
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,;}‘.respondent because ‘as held by Russell J the second respondcnt :

has a prlor and superlor rlght to them

;}a tfansfer to ‘him_ by one. Jokeria of an ns51gnment from the
_third" respondent ‘The facts, in. that connection are that
.—:conmderatlon of - Jakema. ‘agreeing . to- renew ﬁzmdzs dmwn

by - the thlrd respondent - in . the event of . non- payment -

“thereof by the latfer on their due dates, the third: respondent

‘gave on the 23rd. of Ju]y 1906 “a lien or charge ” to Jakeria on™

-"the moneys that might be recoverable from the first respondent

by the third respondent out of the amount of the deposit now in .
~dispute (see Exhibit 14). Jakena at the instance of the third -
'j-respondent assigned that lien to the second respondent by means
. of an endorsement (Exhlblt 14A) made. on Exhibit 14, The -
~;endorsement bears no. date, but Russell J, has found on the -
~-evidencs that it was made oh the 26th of October 1906, The

“correctness of that finding has not been' challenged before us;

indeed Mr. Robertson for the appellant’ candidly admitted that
“he-could not question it. On these facts :then it is quite clear
that the second ‘respondent has a prior and superior right to the _
' moneys in d1spute which are in the hands of the first respondent.

" Bub it s contended for the appellant that- what the second

respondent rehes upon . as. the basis“of his. c]mm is. not an -
'fass1gnment of the thu'd respondent’s rlght to recover the moneys
,;from the ﬁrst respondent but-merely a lien or. chargc of those '

'moneys, sub_;ect to a contlnoeney which never occuned

Now iti 1s true ‘that by Exhibit No 4 the tlnrd respondent' ,
gave to "Jakeria what he cdlls & lien on:the amount of Rs, 18,666
.deposited ‘by him to the ﬁrst respondent and that by Exhibit .

No. 14A Jakeria or rather his authorised-agent, Elins Buddha,

‘purported to transfer that «charge” or “lien” to the second.
respondent, - But the mere fact that the- parties ‘have described-
the transaction i m each ‘case -as “a lien ” or “chaige ” cannot

‘deprive it of its real nature, if in substarce the transaction was

_in the. first mstance an assignment by the third responident to B
“Jakeria of the right of the: former to recover-his moneys in the -
: hands of the ﬁrst respondent, and, in the second instance, a trang-.

#1908,

 ——— e
*_ ARDESIR
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The second respondent clmms the nght to those moneys under .
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© 1908 fer of that ussxgnment by Jakerm to the second 1espondent The:},

» ﬁ:f:f;? *English cases.cited before us as- ‘making a distinction between ‘a
';, bunn . ‘charge and an assignment have no bearing on the question here,
gl - - which-must be decided solely with reference to the intention .
‘. Smpar - .and conduct of the parties disclosed in the evidence and: theé -
",;_';‘?‘I'I Homaxs ;-p10v1s1ens of the Transfer of Property Ach, - The transactlonsf
'eV1deneed by Exhlblt 14 and Exhibit 14A are substantially :
transfers of “ an actionable claim” dealt with in Chapter VIIL of
.;that Act.  Where a,_creditor purports to create .a lien or charoe on',
" the debt due t0 him in favour of another person, the words lien or -
“charge have no meaning except as giving the latter a rxght to.
",urecovel the debt from the debtor. The transaction isin reality".
'\ one Whereby the owner of what in English law is called a chose.
: ,“‘ d‘ctzon transfer% it to another And that is what the ev1dence
:_-m this case estabhshes to have been the mtentlch of the partles‘*
 to Exhibits 14 and 14A. o R ‘

.. But it was said tha.t even as}summg that Exhlbxb 14 was mij
“substanee an. assmnment of the third respondent’s rlght to:
recover the moneys- in' the hands of the first" respondent; 1ts¢x
operation as such depended. upon the former renewing - the -
hundis of the latter to the extent of Rs, 15,000 and. that only in
" the event’ of failure by the latter to pay the amount of such
" hundis on their respective due dates; that the Aundis in questlon'v
having been satisfied by the thlrd ‘respondent on ‘their ‘due:
dates, - the contmcreney, on the happenmﬂ' of Whlch alone the
A assxgnment was to take effect, having never occurred the aesxgn-
" ment had no’ operatxon " This argument aseumes a state of thm«rs;
“which is not suppoxted by the evidence in the case.’ Accordlngn
“to the third respondent, three Aundis (Exhibit T.) havmg become
' due’in July 1906, he’ requested Jakeria’s authorised agent Elias
(a.]SO called Buddha) to renew them, because the third respondent
' was unable then to satisfy the Zundis by payment in cash, ' Elias
“Buddha wanted some security besidés the endorsements on the
_hundis before he- could agree to remew.. ~And it was on' that
~account that the °third respondent ‘executed: the documentf
- Exhibit 14, with the result that Elias Buddha®on 1t5° execution
“renewed the %undis. ~ This version ‘of the  transaction finds"
‘substa,ntlal corroboratlon from the ev1dence of the, appellant“*
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hlmself He says tha.t he knew that a letter (that is Ex‘nbxt 14) 1908,
‘had been ‘given:by the. thlrd respondent to Jakeria on the 28rd = Asprsir’
of J uly 1906; that he himself might have prepared the draft of - ,ngﬁl :
‘ib; and that Jakerla renewed the lazm(lzs after he had got his ";Sle,:b
letter of asswnment S T SR e SIRDAR

It only remains to notlce one furthel argument of appel]ant’ o
Couneel It is argued that ‘when Jakeria® was paid off, his -

assxgnmenb came to an end and that there was no right eXIStlng
.in ‘virtue of Exhibit 14 which he could. transfer to the second

respondenb There, again, we must look. into the ev1dence to see
- what really happened The moneys ‘which went to satisfy the -

thlrd respondent’s llablhty to Jakeria came from the pockets of
the second respondent, - The second -respondent supplied the
" third respondent with those moneys on the distinet understand-
“ing that he was to step into the shoés of Jakeria. - Accordingly
 Jakeria' through his agent Elias . Buddha transferred his right

~under Exhibit 14. by Exh1b1b 14A to the second respondent. "

: These are the facts found by Russell, J., and the ev1dence, Whlch
" he- has rwhtly beheved supporbs them R

On bhe ground therefore, that the qecond respondent's asmgn- -
ment bemg prior in point of time to the appellant’s, defeats the
latter, -we must confirm the decree of Russell, J., with costs. It -

was not suggested in the Court below nor has it been .suggested

in. appeal that, after sat1sf31ng the second respondent’s claim, .
there Would be a balance of the depos1t left in the hands of the .

first zespondent to which the appellant would be entitled in
vxrtue ‘of his assignment. - . Before us, as it had. been before
Russell J.,.the appellant’s. case was fought out -on the footing

that 1f the second, respondent’s assignment was found to be ",

priox-in pomt of tlme to {-,he appellant’s, the ]atter ‘must fail in
the sult : s

After the dehvery of th1s Judgment Mr. Robertson urges- with

“reference,,to the: last sentence that there would be a balange
left, that on that ground'hxs client ' had  asked Russell J. for an
"order for ¢ an account to be taken and to: marshal the securities

in the hands of the second. respondent Nothmg was, said_about .-
th1s durmg the heanng of the appeal before us. In Russell_ :

L]
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] ' J SJuddment lt 19 dlstmct]y stated that it was admltted befmei;
. him that if the sécond respondent’s claim was- prior he’ (the
5 _appellant) would get nothing, The correctness of that states-

ment in the Judgment was not at all assailed befors us. * And-

t _the appellant’s deposatlon (page 82 of the- paper book in appeal)/:

confirms Ru,s_sellv d.’s remark asto the’ admission.  'We cannot in"

- this state of the pleadings allow the case to be reopened, because
© that’ would be encouraging parties to argue their cases piece-

meal and shift their grounds of claim so as to prolong htmablon(
Respondenbs to have separate sets of costs. : o
S I)ecree cmzﬁrmezl.%

Attomeys for appellant Messts, ¢ adsay Gﬁanr]y & C’o.
Attorneys for defendant : Messrs. C'ajl{am § Vaidya.
B, N L

ORIGIl\AL CIVIL

-

Before M. Justzce Russell. »
BAI MOOLBAI o. CHUNILAL PITAMBER. »

Oontempﬁ qfOourt—-Notzce Of motion for commzttal—-Servwa of notwe—Per-?
.. sonal service mcessary—Sermce upon aitm neys not suﬁcwnt—-Appeal;

pendmg from order. .0 .- CL-

- Where an apphcatlon is made for COmmlttal of a person to ]all for dlsobedxence,
of the Court’s order, it is necessary not only that the order should be served‘
upon the defaultmu- party personally, but the notice tocommit should -also be,
similarly served upon hxm ‘Sérvice upon the party’s attorneys is not suﬂ’mxent .

- When' proceedmos are taken for committal of a person for contemp* of &’
Court’s order, the Court is not obliged to stay thoce proceedmgs merely beeause .
an appeal bas been ﬁled from such orden

* Gordon v, Gordon() followed
" NOTICE ot‘ motion. . |
* The’ defendant’s attorneys Were served w1th a no{nce of motmn
in- the followmcr termsi— - ;

« Please take notlce that on. Monday next the 22nd mstanb or so soon thera:
after as Counsel can be heatd Counsel Wlll ‘move on behalf of the phmtxff be ore*

,* 0. C. J. unf. No.31 of 1909. __:
W) [1904] P, 163,
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