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| 'ORIGINAL CIVIL,

quore Ssr Lawrence Jenkms, .K.O.I E., C’Inef Justwe, amd My, Justice
_ Batckelm :

' TEHILRAM (xIRDHARIDAS, PLAINTIFF AND APPELLANT, v, KASHIBAI .‘

wmow, ‘DEFENDANT AND RESPONDENT.*

T ansfer of Property Act (IV of 1882), Section 55, clause (4) (b), elause (6) »

—Vendor's lien for unpaid purchase-money—-Sale-deed sontaining acknow-
-ledgment of receipt of consideration money in full—Mortgagee taking the
‘mortgaga without notice of unpaid purchme—money —-Estoppel —EBvidence Act
(I ty‘1872), section 115. . :

Ina1eglsterad sale-deed of a chawl it was stated that the vendot had
received consideration in full and there was also an acknowledgment of the

‘vendor at the foot of the deed o the same effect. The vendor had also parted -

with all the title-deeds relating to the property. The vendee subsequently mort-
gaged the property to the plaintiff who had no knowledgs that the full amount
of the consideration money was not paid to the .vendor though he knew that
the vendor was in possession of some portion of the property, o

Held, that the defendant (the vendor) was estopped from contending that she
had a lien on the chawl for the unpaid balance . of the purchase-money by her
declaration as to the receipt of the whole purchase-money and by her aot in
handing over the title- deeds. .

" Por BATCHELOR, J. :—A vend01 of 1mmoveable property who endorses upon

the purchase-deed a raceipt for the purchase money oannot set up a lien for
unpaul purchase-money as a.gamst s mortgages for value thhout nobwe undet

the purohasel .

ONE Mahomedali mortgaued to the plalntlﬁ by a reglstered

deed dated 7th April 1904, a chawl for securing in trust for the
‘person or persons who had aceépted or discounted or would
‘thereafter accept or discount at the plaintifi’s request hundis,
notes, etc., drawn or payable by the mortgagor fog the aggregate
sum not exceeding at any time, the amount of Rs. 7,000.

The mortgagor handed to the plaintiff deeds and muniments
‘of title relating to the said property 1nclud1no' a registered deed
of sale from the defendant to the mortgagor, dated 8rd April
1903,: At the foot of this deed it was endorsed that the sum of
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Rs. 9,000 had been pa,ld' as consuieratlon money by the mortgagor
and received by the defendant in full, ‘ :

The plamtlﬂ' demanded on the 12th May 1905 from the

’ mortrragor the sum of Rs. 6,455-3-6 for principal,’ interest and
:costs due by him and in default of payment gave notice that the-
- plaintiff would exercise the power of sale-reserved to “him. Nb*

answer having been received from the mortgagor. the plaintiff
caused the chawl to be put up for s&le by auctlon to be held on"

‘the.16th September 1905.

< 'On 13th beptember 1905 the defendant for the firsh tlme

_ 1nt1ma.ted to the plaintiff that Rs. 4, 000 out of the consuiemtxon
- money still remained unpaid to. her by the mortgagor and
*‘therefore called upon the plaintiff not to put up the said cha.wl

for sale as the plamtxﬂ"s mortgage could nob affecb the defenda.nt s
nghts and interests in the property. o

- The plamtlff alleged that he was a bond ﬁ(le mortgwee for .

Ava.lue without notice of the defendant’s alleged lien and entitled -

to possession of the chawl under the mortgage-deed and that as’

_ the defendant knowing that the amount of the purchase-money
" had not been received by her in -full caused it to be f&lsely
- stated - otherwise in the saie- -deed and had also parbed with all .

other title-deeds relating to the said cha.wl she was eshopped

; from settmg up her lien if any. -

‘The pla,mtlﬁ' prayed for a declaration that he was’, entltled to:

" gell the chawl under the mortoade-deed free from any hen of

the defendant ; and for an order directjng *the defendant to
deliver possessmn to the plaintiff of the said chawl mcludmg

‘the four rooms therein in her personal occupa.txon 3

The defendant contended that the mortga.cre was a sham
transactlon that the sale-deed was not explained. to her; that.

© the vendee (thé mortgagor) by a writing of even date. -agreed to’

pay to her the balance of the purchase~money ; that she was in
posses:mn of the chawl in exercise of her right of lien as unpald
vendor, and the plaintiff was aware of her possession,- that she -
had obtained a High Court decree against the mortga,gor for the
amount of Rs. 3,444 due to her ; that she was fraudulently induc- -

“ed to part with her title-deeds by the mortgagor alleging that they
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Were.mecessar y for the preparatlon of the deed of . saIe 3 that the

suit was bad in law as under the mortgage deed the plaintiff was v

appointed a trustee on behalf of an uncertain class and the
 plaintiff had not obtained the leave of the Court to sue on bebalf

- of that class ; that the mortgagor was a- necessary party to the’

. suit. Tho defendant by way of counterclaim sought for a

declaration that she as unpaid vendor had a lien on the chawl g
for the balance of the purchase-money and that she was entltled

to enforce her rlcrht by the sale of the said premises. j"

The Court (Macleod J.) passed a decree in the detendanb’
favour and dismissed the suit with costs ‘

The plaintiff appealed.”

- Btrangman (with lefea) for the appellant. .
~ Macleod, J,, decided case on two points : Q). that the so- ca,lled

mortgage was not a mortgage and the plaintiff did not take under -

.the mortgage, (ii) that the plaintiff had notice of the defendp;ntf s
- lien for unpaid purchase-money. See mortgage deed which says
“in respect of bundis, bills or advances made tArough him the

- said Multani Tehilvam Girdharidas.”” On thls Macleod, J.,has -

held that plaintiff was only a volunteer and not a secured creditor,
_ The learned Judgerelied on Wallwyn v. Coutés ® and Garrard v.
Lord Lauderdale @, but the facts in these two cases are differenf
from those here. Plaintiff is himself interested in the mortgage

* deed and is also liable to others and is not a mere volunteer. | See .'

. Biggers v. Bvans ®. - Through him” would include loans made by

the plaintiff, the plalntrff guarantees the payment back of the
~ loans. :

The plam’mﬂ' had no'notice of lien as reqmred by Transfer of

Property Act, section 55, cl. 4 (3). Wedd v. Macpﬁeraon ®, which

- is relied on by them, is not applicable” because ‘the questlon of -

- ‘estoppel arises. See Kennedy v Green .

Macleod, J., has held that defendant’s possessidn of the mort-

' garred property was in 1bself constructlve notlce to the plaintiff

() (1818) 3 Mers 707, T . - (® (18%5) 5 EL & Bl 367,
. @ (1830) 8 Sim. 1, ~ : wu%mummL&%&u
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of defendant’s clalm Tlns is not so: see While v: Wakeﬁeldm
She might have been in possession as a tenant of the purchaser;

" possession in such a case- would mean nothing. This story -

about notice is never set up:in correspondence before we come

~ to Court. See Lord Cain’s judgment in Shropshire Union Razl- |
ways ond. Conal Company v. The Queen®®, ’

Mirza (Setalvad with him) for the respondent.

The plamtlﬂ' is & trustee on behalf of the creditors. The .
assignee cannot stand in a better position than the assignor, none -
of the creditors of the mortgagors were privy to the mortoa.tre'

" deed : see Johus v. James @,

" On the question of notice we say the’ plamhfi' had constructwe, :l
notice of our lien : see Wigram, V. C., in Jones v. Smith®, Aldérson

‘B.in Whitbread v. Jordan ®, West .v. Reid ®, Doorga" Narain

Sen v, Baney Madkub Mozoomdm o, G’a&md Chunder Maakeyee v.

_ Doorgapersaud Baboo ®.

- Possession has the effect’ of notice : Kondita v. Nana <9) If‘:;
there is notice no questmn of estoppel can arise..

Ratkes in reply.
JENKINS, C. J.~On the 7th of April 1904 Mahomedah Abdul

" Husein Goriawalla executed in favour of the plaintiff a mortgage

of immoveable property in Bombay, and the purpose of this_ suit -

- is to restrain the defendant from interfering with the exercise :
- by the plaintiff of the power of sale contained in the.mortgage.

- deed. ‘The interference is admitted, ang is fought to be justified-
~ by the defendant on the ground that she has a charge on’ ﬁxe"ﬁ
- mortgaged property under section 55 (4) (Zz) of the Transfer OE;A;‘
. Property Acts - | PR LA

~Macleod, J., has passed a decree in the defendant’s favour and:f'"

~ dismissed the suit with costs. “The plaintiff now ‘appeals from.
. that decree.. The charge claimed by the !defendant js in respect;
- of unpaid purchase money due under an mstrument of tmnsfer;

O (1835) 7 Sin. 401, T (1835) 1 Y. & Coll 303 atp 828. .
) (1875) L. R. 7 H. L, 496 at p,510. () (1843) 2 Ha. 249,

(3)- (1878) 8°Ch, D. 744, @ {388Y) 7 Cal. 199,

() (1841) 1 Ha. 43, . (9 (1874) 22 W. R.(Civ. Rul) 215

~ €9) (1903) 27 Bom. 408,
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~executed By her in favour of Mahbmeddii,‘fthé_ plaintiff’s

wortgagor, on the 3rd of April 1903, whereby the ownership of

the mortgaged ;{foperty passed to Mahomedali as the buyer. -

" The actual consideration named in the instrument of transfer
was Rs, 9,000, but of this only Rs. 4,000 was paid at the time,

By an agreement of even date Mahomedali agreed to pay [the ‘;

balance within one year, and it was thereby provided as follows :

“In case I” (that is Mahomedali) ““or my heirs sell the said:

premises in question and mentioned in the said conveyance the
said vendor should at once attach the sale-proceeds of the said
premises and recover the balance out of it A part of this
ba.lance is'still unpaid. '

.

Fhe points urged by the defendant are, first, that she ha.s a
_charge under section 55 of the Transfer of Property Act : secondly,

that under the mortgage deed the plaintiff has no right to sell -

_the property : and, thirdly, that if he has that rlght, it is subject
‘to the charge in the defendant’s favour.

- Iwill first consider whether the plaintiff has a rigHt to sell
the property under the mortgage deed.

The circumstances that led up to the mortgage ‘are mdlcaﬁed
in the recitals, which run as follows t— .
This 1ndenture made the 7th day of Aprilin the Ghnstlan year one thousand
nine hundred and four between Mahomedali Abdul Husein Goriawalla
of Bombay Vorah Mahomedan inhabitant of the one part and Multani-
‘ Tahilram Girdharidas of Bombay Hindu inbabitant of the other part whereas
.‘.»v;‘fhe said Mahomedali Abdul Husein Goriawalla is seized of or otherwise well
ﬁ“'and sufficiently entitled to the hereditaments and premises hereinsfter more
" particularly described and intended to be hereby granted for an estate of
inheritance in fee simple in possession free from incumbrances and whereas the
said Multani Tahilram Girdharidas is a broker and has been for some time past

' procuring loans of money from several persons to the said Mahomedali Abdul
. Husein Goriawalla hundis drawn or payable by him ard other negotiable
insiruments and on personal security and whereas the said Multani Tahilram
Girdharidas has up to the date of these presents procured” various loans of
money to him the said Mahomedali Abdul Husein Goriawalla from different

. persons some of which have been paid off by the said Mahomedali Abdnl Huséin
Goriawallaand that a balance of Rs. 6,200 now remains due and owing by the
-#3id Mahomedali Abdul Husein Goriawalla on account thereof and whereas it has
boen agreed by and between the partics hereto that in consideration of the said
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: Multam Ta,hllram G:rdhandas procunng such loans from time to txme whmh'

Loans shall not in any case exceed in aggregate Rs. 7,000 at any time tho sa.ll !
Mahomedali Abdul Husein Goriawalla should as & "security for such loans execute-
a mortgage of the said hereditaments and premises for the said sum of Rs..7,000

to the said Multani Tahilram Girdharidas for the use and benofit of the person ’
-or persons who have already been or may or shall hereafter bo procured by him -

the said Multani Tabilram Girdharidas to ma.ke such Ioans to him the said
Mahomedah Abdul Husein Goriawalla to the extent of the said sum andin

. manner heremafter appearing now this Todenturs witnesseth that in pursuance .

of the said aoreement and consideration of the premises the said Mahomedali
Abdul Husein Goriawalla doth hereby for himself his heirs executors and.
administrators covenant with the said Multani Tahilram Girdharidas his heirs”.

. executors administrators and assigns that he tho said Mahomedali Abdul Husein :
- Goriawalla his heirs executors or administrators will on demand made to Jhim
* or them or loft at the place of his or their business pay to the said Multani

Tahilram Girdharidas his heirs executors administrators or assigns the balance

‘_ which shall for the time being be owing by him the said Mahomelali. Abdul

Husein Gormwalla his heirs executors or admmlstmtors in respect. of hundis
bills notes or drafts accepted paid or diseounted or loans or credits or advances
made through him the said Multani Tahilram Girdharidas to or for the use ox
accommodation or at the request of the said Mahomedali Abdul Husein-
Toriawalla and for intérest commission or otherwise in rast for the person or

. persons his or their heirs executors administrators and assigns who have hitherto

.acgepted paid or discounted or may or shall hereafter aceept pay or discount -
‘such hundis bills notes or drafts or who have made or may or shall thereafter
make such loans credits or advances as aforesaid as his or their own proper
_moneys in proportlon due to him or them respectwely and to be assxgned and’

“disposed of as he or they sha]l d;rect

Then Mahomedali covenanted to pay to the plamtlﬂ the

"balance for the time being owing by him, Makomedali, “ in respect
“of- hundis, bills, notes or drafts accepted, paid or dlscounted or
. loans or eredits or advances made’ through him the said Multani -
‘ Tahﬂram Girdharidas to or for the use or accommodation or at”
. the request of the said ‘Mahomedali Abdul Husein Goriawala and -

<for interest, comm1ss1on or otherwise in trust for the person: or ’

" persons, his or their heirs, executors, administrators and agsigns
~‘who have hitherto accepted, paid or discounted or may or shall -

hereafter accept, pay or diseount such hundis, bills, notes or drafts -
or who have made or may or shall thereafter make such loans, »
credits or advances as aforesaid as his or their own proper moneys
in-proportion-due to him or them respectively and to be asmgned
and dlsposed of as he or they shall direct.”’ :
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The transfer of the properby is expressed to be to the plam{nﬁ'
¥ in trust for the person or persons his or their heirs, executors

and assigns who- have. hitherto accepted or paid or discounted -

“or may or shall hereafter accept or pay or discount the said
Tundis bills or. notes or drafts or. who have made. or may or
 shall hereafter make the loans credits or advances through the
said Multani Tahilram Girdharidas as aforesaid and whichever
moneys- shall for the time bemg remain due and owmg in
respecb thereof.” ' :

And. then ‘the trusts of the sale-proceeds are expressed to be
. after payment of costs and expenses to pay and satisfy the money
then owmg on the security of the mortgage-deed.

‘The defendant contends that the deed is voluntar y, and thab
‘there is no one who ¢an claim the benefit of it.

* The plaintiff on the other hand claims that he is entltled to
the benefit of the security created by the mortgage-deed, and he
makes out his claim as follows, , . :

Ho says that ab the institution of the suit there was, and - that

. there still is, a sum of RBs. §,700 with interest due on the security
of the deed. This amount is maa_e up of Rs. 8,700 and Rs. 2,000.
'The sum of Rs. 8,700 represents .two notes for Rs. 2,600 and

Rs. 1,200 and the sum of Rs. 2,000 represents two hundzs for

Rs. 1,000 apiece, all discounted through the plaintiff as contem-
- plated by the mortgage-deed. These notes and hundis were
not met by Mahomedali at maturity, and the holders were paid
by the plaintiff, who ook from Mahomedah promissory notes
rfor the amounts paid by bhim, :

* Bubif the notes and hundis paid by the. plamtlﬁ come Wlthm :

’che terms of the mortgage-deed, then the plaintiff can in my
" opinion claim the ‘benefit of the security. The evidence shows
that the notes and hundis were discounted on the plaintiff’s
.assurance and the conclusion to which I come is that he guaran-
teed repayment. The notes and hundis have, been produced
by him and there can (in' my opinion) be no doubt that he
held them by way of security for the amount paid by. him.
jl&{loreov'eif, it appears that by the cancellation of the special
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endorsgments two of these mstlumenbs are, endorsed in blank

and are so held by: the plamtxff. S

Tho conclusion to which I come is that the plamtlﬁ on tho

: payments made by him becamé entitled to the beuefit of tho
_ security created by the mortaage-deed and that by taking pro=-

missory notes from Mahomedali for the amounts paid by him he.
did not intend to abandon and in fach did not give up thls

- security.

The learned Judge con51dered that # allwyn v. Coutts [ and
Garrard v. Lord Laaderda;la ® furnished an answer to the .
plaintiff’s elaim, but in my opinion they do not in any way

‘govern the present case, and it cannob be said that the mortgage-

deed was a voluntary trust-deed. The recitals show what the -
consideration was: loans were procured by the - plaintiff in.

~accordance with what was contemplated, and one of those by ’
~whom money was paid has stated in evidence- tha,t the pla.mtlﬁ
told him that he had got a deed.” : '

Moreover, the facts as to the R, 6,200 mentloned qn the
recitals show that tho deed was not even in its inception volun-
tary. There can be no doubt that it was intended to secure’
this sum, .. But of this amount Rs. 3,400 had actually been paid -
ab that dafe by the plaintiff in respect of hundis or notes on.
which Mahomedali was liable, and of thls Mahomedah must
have been aware inasmuch as he had given the plamtxﬁ a noﬁe
for the amount; :

This also serves to show that it was, the~intention of bhe :

rpamtxes that the plaintiff was to have the benefit of the security .
- for all amounts subsequently to be paid by him in dxscharge of«
Mahomedali’s liability to those who had discounted notes or
hundis for him through the plaintiff. . :

- If the plaintiff is, as I hold, entitled to the benefit of tbe
mortgage it is nob disputed that the power of sale is exercisable,’
50 it only remains for me to ‘deal with the defendant’s conten-~
tion that ‘the power can anly be exercised subjeet t0 the oharge
in her favour in respect of unpmd purchase money. :

() (1815) 8 Mer, 707, . @ (1830) 3 Szm I, )
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Section 55 (4) (b), on Whlch the derenda,nb rehes, is in these
" terms:—

4 The seller is entltled——whele the ownership of the property has passed to

“the buyer before payment of the whole of the purchase~money, to a charge upon

. the property-in the hands of the buyer for the amount of the purchase-money,

or any part . the1eof remammg unpald and for interest on such amount or
part” o :

Notw1tbstandm0‘ the dlﬁ“erence between the la.nguage of thls ‘
sub—sectxon and that of sub-section 6, I will assume that the

defendant, under section 55 (4) a seller, has a charge upon the

property transferred not only in the hands of the buyer, but also -

of one who claims- imder the buyer, and that the decision in

Webb v. Macpherson® did not turn on the speclal circumstances - '

_ of that case

But is not the defenda.nt estopped from relymg on the facts
necessary to the establishment of her charge ¥- :

Section 115 of the Evidence Act provides that

“When one person has, by his declaration, ast” or omission, intentiomally

caused’ or permitted another person fo belisve a thing to be trne and to act

upon such belief, neither he nor his representative shall be allowed, in any "
‘suit or proceeding between himself and such person or his representatwa,

to deny the truth of that thing.” L .

In the instrument of transfer of the 3rd of Apnl 1908 executed ’
by the defendant - to Mahomedali it is stated that the consi-
deration of Rs. 9,000 had been paid on or -before the execution -
~ of the instrument, and .endorsed on it was a receipt for this’
amount signed by the defendant and the title-deeds in the’

defendant’s possession were dehvered to the buyer.

. The plaintiff has sworn that if he had known the purchase-

money of the property had not been fully paid up he would not -

have taken the mortgage, and in the mortgage it is recited that
Mahomedali was seized of the property free from incumbrances.

Why then should not the defendant be estopped by the state-

ment in the deed and the endorsement and her act of handmaf

over the title-deeds ?

@) (1903) L, R, 30 1. A. 238 at p, 244; 5 Bom. L. B. 838,
B 1603—2 .
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B £ the plamtlﬁ knew the true facts then he Would nob be-
entitled to rely on section 115, but on the evidence I hold it is hot -
proved that in fact. he had such knowledge. In the correspond-

- ence before suit it i is distinctly said that the first intimation 6

" the plamtlﬁ of the defendant’s claim was her attorney’s letter’

of the 13th of September 1905 (see letter of the 16th September'
1905), and this sbabement was nob quesbloned o

' The plamtlﬁ in his evidence by 1mpl1cat10n demes knowledge‘

: of non-payment of the purchase- money, and the learned Judge

does not find that he had this knowledge. All he does hold.is-

" that the defendant was aware of circumstances in connection

with the defendant’s claim which put him on inquiry before:

~ the mortgage was executed to ascertain whether Mahomedali -
. was in possession or not, and that having made no inquiry of -
-any sort he cannot now be said to be a morbgagee without
. notice of her claim, What these circumstances are does not appear-

from the judgment but all it comes to is that he oughtr 'to have:
made enquiries as to the mortgagor’s possession, and failure i m :

" this respect deprives him of saying that he is a mortgagee w1th-‘
-out notice of her claim. It is argued that the learned Judge

has found that the pla.mtlif had notice within the definition con- .
amed insection 8 of the Transfer of Property Act. But that does
not appear from his judgment: the issue on which the defendanty

* relies is the 20th, but that falls short of the requirements of the’

Sectlon, and I can discover nothing in any part of the _]udament
which amounts to a finding of actual knowledge, wilful absten-

tlon or gross negligence as requu'ed by séction 8.

And on a conmderatwn of the evxdenee T hold that no casé-

- within that section has been established, so that it is unneces~

sary to consider whether anything short- of actual knowledge:
would disentitle the plmntlff from relymc on section 115 of thek

. Ev1dence Act

Much reliance has been placed on the ev1dence of Moreshwar' :

" Yeshwant, N. F, Creado and Anandrao Ramchandra, Moresh- -

war’s evidence is directed to showing that the plaintiff must have
learnt of the claim on the 28th of February 1904: aboub ﬁve'
weeks before the execution of the mortgage, e
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One naturally asks how could he in September 1907 have.

i 'remembered that the plaintiff -was- present at a- conversa.tlon
between him and Mahomedali on the 28th of February 1904 over
three and half years before,” The date was evidently obtained
~ from the endorsement of payment, and the witness' version in

‘examination-in-chief was that the plaintiff had found the money.

- If that had been true there would have been a reason for the

. witness’ recollection of the circumstance. Bub the plaintiff f

- . denies the incident, and it was not suggested to him that he bad
made any entry of the Rs. 130 said to have been found by him

on that occasion. Before us the plaintif’s books were “produced

- for exammatmn by the defendant’s advisers with “the result
- that no trace could be found in them of any stch paymenb
~ having been . made. I do nob believe that the Rs. 130 was
- found by the plaintiff, and that being so I am unable to a,ttach'
any value to Moreshwat's story of the 28th of February. .

' Crea.do too speaks to this same day, but I am equally unable
‘to believe his story, He is more cautious than Moreshwar,

because he does not commit himself to the statement that the
plaintiff found the money.” But how he comes to remember the’
plmntxff’s presence on that occasion I cannot understand and it

 would not be safe to rely on his evidence for the purpose’ of

. bringing home to the pIambx& knowledge that the purchasef

money had not been paid, -

Anandrao’s evidence, if it means anything, means that the-

- plaintiff had actual knowledge, & comment which applies to the
evidenco of the two Witnesses I have already discussed. But it
is clear that the learned Judge did not believe actual knowledge
was brought home to the plaintiff ; the furthest he goes is to hold
that the plaintiff was aware of circumstances in connection
with Kashibai’s claim which put him on inquiry to ascertain-

_ Whether Mahomedali was in possession or not, and that having

‘made no inquiry of any sort he cannot now be said to be a -

 mortgagee without notice of the claim. This appears to me
" to mean that he ought to have made enquiry, and if he had done
so0, then he would have had actual knowledge. I think the
learned Judge went to the furthest limit possible, and I certainly

will go no further ; for Anandrao’s evidence as well as that of
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Moreshwa.r and Creado fails to convince me that the- plamt:ﬁ
knew that the facts stated in the receipt and 1mp11ed by de]lvery
of the title-deeds were untrue.

No reha,nce has been placed on the other ev1dence of knowledore
Whlch has been dlsbeheved by Macleod J.; therefore, I need not
drscuss it s

" Then Mr. Mirza has urged on- behalf of the defendant that the'

vlearned Judge has found againsb estoppel and we, therefore,

ought not to disturb’ hlS finding.

" The'i 1ssue framed on this pomt is “whether the allegations-

m para, 7 of the plaint are true.” The case of estoppel. is made”
in that para. and the finding of the learned Judge is in the’_
negative. But nowhere does he discuss the matters to which’ I :
have referred and I am unable to see that he has come to any _
definite finding on the facts necessary to the determlnatmn of

this quesfnon.v = :

.The conclusion to whrch I come is that the defendant by her:

. ,declaratlons as to receipt of the whole purchase-money and her

act in delivering to the buyer the title-deeds intentionally caused
the plaintiff to believe it to be true as recited in the mortgage ;
that Mahomedali was seized of the property in fee simple in-
possession free from incumbrances so far as she was concerned
and that the plaintiff acted on that belief. ‘

It -follows, therefore, that the defendant cannot be allowed m
thls suib to deny the truth of this,

The decree of the ﬁrst -Court must there‘x‘ore, be reversed and

" a decree must be passed making a. declaration. in the terms of:

prayer (a) to the plaint, granting on injunction restraining:
the defendant from asserting, continuing or insisting on her

“objection -so as to prejudice the exercise by the plaintiff ¢ of his.

power of sale and from interfering with the plaintiff’s exercxse
of his power of sale contained in the mortaage-deed e

There lel also be e decree for possession . in the terms of
prayer (c) and the 1espondent, must pay the plaintiff hrs costs of
‘the suit and appeal and. the plaintiff will be entitled ag. agamst
the defendant to add his costs to the mortgage security, -
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_ . Interest-on the mortaace muqt be ealculated fot the purpose
.of this decree ab six per_cent.. - . ,

BATCHELOR J.1=On 8rd Apn) 1903 the properb) in sult Was‘ ’

sold’ by’ the defendant to one- Mahomedali Abdul Husein" for
* Rs. 9,000, and a receipt for the full sum was endorsed on the deed
- by the defendant. In fact, however, only Re, 5,000 had been
paid and -the balance of Rs. 4,000 remained due by Mahomedali

to the defendant. On 7th April 1904 the property was conveyed.

. by Mahomedali under an instrument which the plaintiff deseribes
a3 a mortgage-deed in his favour. Thus the present controversy
is between the plaintiff as mortgao'ee and the defendant as

-mortgaoror’s vendor. The learned J udge below has dismissed the

plaintiff’s suit upon two grounds, namely, first, that the plaintiff
was affected with notice of the defendant’s charge as unpaid

vendor, and, secondly, that the so-called mortgage-deed wasa |

‘mere voluntary instrument of trust in favour of unspecified

creditors, and gave the plaintiff no beneficial interest. The -
plaintiff appee.ls, and the judgment of the Court below is- attacked '

on both the grounds on which it was- based

Deahng ﬁrst with the character of the deed of'7th Aprxl 1904
Exhibit B, we find that the learned Judge wag of opinion that it
fell within -the class of instruments. discussed in Wallwgn v.

Coutts® and Garrard v. Lord Lauderdale,® being merely a.
revocable settlement in favour of creditors. I am inclined to -

~ doubt whether decided cases are of very much direct assistance
in this appeal, whick” must be determined in accordance with the

** true meaning of the partlcular deed Exhibit B, but if reference to

“authorities be desirable, it seems to me " that the deed here

- approximates more closely to that considered in Siggers v. Hvans &
than to that dealt with in Garrard v. Lord Lauderdale®.

But I think that this deed should be construed upon its own

- terms in the light of the actual relation there shown to have
"been existing between the parties, and it may be well to recall
the direction of the Privy Council in Hunoomanpersauzl’a case @

() (1815) 8 Mer. 707, ) (1855) § EL & Bl. 367,
- @) (1880) 8 Sim. 1, 4 (1556) 6 Moo. I A. 393 at p. 4.
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that “deeds and contracbs of. the people of India ought to. be.
liberally construed. The form of expression, the literal sense,
is not to be so much regarded o the real meaning of the paxines’

.

" Now the deed on its face purports to be-a deed of mortcratre"'

for the purpose of securing a sum of Rs. 6,200 due on Joans .
~already procured by the plaintiff and any further sum up toa

limit of Rs. 7,000 which the plaintiff may procure as advanges to”
the mortgagor. Tt is true that the plaintiff is not referred to as -

“the person by whom, but only as the person tZrough whom the
‘moneys are to be advanced ; but it is proved, though proof was-

hardly nieeded beyond the internal evidence, that the deed was °
drawn by an inexpert clerk, and it appears further that- fhe -

_ Rs: 6,200 were then treated as owing to the plaintiff, partly -on
- outstanding Zundis and partly on promissory notes executed by |
 Mahomedali. It is the fact that this particular sum of Rs. 6,200 -

has since been paid off, but & further liability of Rs -5,700 has.

“been incurred by Mahomedali towards the plaintiff in respect of -
" Rundis which the plaintiff has met on behalf of Mahomedali who -

has given promigsory notes for the amount. The deed purport_sz,f’
to be a security for all persons who may accept, pay or discount
any kundis, bills, notes or. drafts or make loans, credits 'or' =
advances to Mahomedali. T agree with Mr. Raikes that it Would -
be a harsh construction to exclude the plamtlﬁ' Who was the only .
creditor when the deed was executed and who is a creditor still '
in respect of such payments as the. mortgage contemplated ;
Unless the deed be read with an abstract technicalify which in
my opinion would be inappropriate, there is nothing in it which -
debars the plaintiff from making the advances himself, and,.
having done so, from claiming the benefit of the security. There

“Wwas ample consideration moving from' the plaintiff, and the

deed was clearly not one which it lay within Mabomedali’s

power to revoke. I am of opinion that the plmnhﬁ‘ as credltorz_
is entitled to claim the benefit of this security. Though pro-ij‘
missory notes were taken from Mahomedali, there is nothmg to

_suggest that the plaintiff intended -to abandon the security . of*

the mortgage ; indeed the evidence ,shows that he had no such

_ intention,

-
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The same resulb follows if we have regard to the plamtxﬁ"s
posﬂuon as surety under section 141 of the Indian Contract Act. .

: For'the evidence shows that the Aundis now in question were.

 paid by the firms of Wadhuram and Ussarali on the assurance of
: the plaintiff, and that, upon their being dishonoured subsequently
 the plaintiff made good the amounts to the holders on' behalf of
_ Mahomedali, If, then, these holders would ‘be entitled to the
 benefit -of the 'security ‘furnished by Exhibit B—-and that, I
‘understand, is not denied—the plaintiff, who has paid them off,

bécomes similarly entitled in their place. I may add that, despite

" certain phrases to which Mr. Mirza has called our attention in .

the account entries Exhibits J and K, I am "of ‘opinion” on: the
evidence that these moneys were paid by the plaintiff, who is

shewn to have referred at least in' the presence of one of the

shroffs, to the mortgage-deed us his security. It is suggested
that the plaintiff put forward no claim as surety in the Court
below; but the judgment of Macleod, J., clearly mdlcates that
the point was mentioned and dlscussed before him.

 Then there is the question whether the plaintiff’s claim under
.the mortgage should be postponed to the charge over the property
‘which is given by sub-section (4) (&) of section 55 of the Transfer

of Property Act. The section gives the charge over the property °

“in the hands of the buyer,” but for the purposes of this case
we may assume, though the point is by no means clear, that in

Webb v. Macpherson ® it was intended to decide that the charge -

was extended to persons claiming through the buyer. Even
upon this construction ‘the defendant is not, I think, entitled to
rely upon her charge as against the plaintiff, for she is estopped

from doing so under section 115 of the Evidence Act by reason of

the receipt for the full purchase-money which she endorsed upon
the deed of sale. That was a declaration by the defendant
which intentionally caused the plaintiff to believe that the entire
pnce had been paid and to act upon that belief. The declaration
was made “ intentionally ” within the meaning of the section,
as the word has been explained in Sarat Chunder Dey v. Gopal

Oﬁun'der, Laka ®, that is, the declaration was 50 made that a

() (1903) L. R, 30 T, A. 238 5Bom. L, R, 838, () (1892) 20 Cal. 296,

e
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reasonable man would take it to be true and believe that it was
meant that he should act on it ; and the evidence proves that in
fact' the plaintiff did believe the representation to be true and did
act uponit. In my opinion, therefore, the defendant is estopped.
from relying upon this charge. Though the statutory charge

- given to the seller in India differs from the unpaid vendor's. lien:

under English Law, it may be observed that the conclusion I
have reached as to the effect of estoppel is consistent with- the

" English decisions which have held that a vendor of immoveable

property who endorses upon the purchase-deed a receipt for the
purchase-money cannot set up,a lien_for unpaid purchase-money.

-a8 against a mortgagee for value without notice under. the:

pucchaser. See- Rice v. Rice®. And as against a clear estoppel,

" such as we have here, I can see no reason to suppose that the..

statutory charge’ occupies any higher posmon than the unpald
vendor’s equitable lien in England. : G
- As to the argument that the plaintiff should be aﬁ'ected Wxth
notice of the defendaut’s charge, I am clearly of oplmon thab 1b_
must fail. '
. Under sectxon 3 of the Transter of Property Act the *plamtxﬁ' v

can be said to have had notice only if he had actual knowledge, -
or if he wilfully abstained from inquiry or if he was g\nlty of

) gross negligence. It is plain from the evidence that actual know-

ledge of the defendant’s charge cannot be said to have been
possessed by the plaintiff and that &pparently is the finding of
the learned Judge. Bub the Judge has held that plaintiff was
aware of circumstances which’ should hive put him on inquiry .

“and that, since he made no inquiry, he must be affected. with-

notice. But, in the first place, it seems to me that the plaintiff

' was.not bound to make inquiry, bub ‘Was entitled to. rely upon..

the representation in the sale- deed “gee , Redgrave v. Hurd®,
Then I find difficulty in ascertaining : how far the learned Judge':;

_did in fact believe the witnesses called for the defendant on  this ;

point. e says plainly that in his opzmon it is quite possxble.
that they bave made additions to their: story ‘which .are nob‘
founded upon facts, but in the main he ﬁnds that they were

(1) (1853) 2 Diew. 73, C o (1881) 20 Ch, D, 1,
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telhnv the truth. - But it is m -the main that he has dlsbeheved'

them, for the point of their story is that the defendant had actual

“knowledge. If that.be disbelievéd, I think it is nnpossxble to

give effect to the other vague evidence given after a lapse of over
thyee years by witnesses who had no special reason to recollect
‘the commonplace ‘events in question and who are not free from

the imputation of being interested in the cause, It should be -

‘observed further that the allegation now under consideration
© was nob made against the plaintiff until a very late stage, and
: the evidence on which it is now sought to be supported is, in my
+opinion, insufficient. I, therefore, come to the conclusion that it
“eannot be said that the plaintiff was guilty either of wilful
“abstention from inquiry or of gross negligence. It follows that his

claim under the mortgage is not subject to the defendant’s charge.

“The decree of the Court below must, therefore, be reversed. and

there must be a-decree in the tei'm_s stated by the Chief Justice.

Decree reversed.

Attorneys for the appellant Messrs. Jeﬁanyu, Gulabbﬁaz aud

Bilimoria.
Attorneys for the rerondent Mesm. Mzrza, .Mzrza & Man.

galdaa. i
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Beﬁve M. Jushce Beaman

RUKHANBAI PrLAINTIFF; v, ADAMJIT SHAIK RAJBHAT AND OTHEBS,
DEFENDANTS ¥

-Suit  for administration;Rd'gfence to Commissioner—Parlies agrecing

“orally to submit to Commissioner’s decision—Commissioner’s award —Civil
© Procedure Code (dct XIV of 1882), s. 375—Adjustment of suits, what is—
.+ Written submission necessarg. .

s '.’fﬁé"pnities to an arbitration suit consented to it being feferred to the-

Oommissioner to take the wsual accounts and to determine their respective

‘shares. In the usual course, the matter came before the Assistant Commis-

sioner for tnkmg acoounts, and a large mass of accounts, ob]eotxons and sure
: * Buit NO 77 of 1906, i
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