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Before M'r Justwe Dav.zr and Mr. J'ustzce .Beaman

Sm DINSHA MANEKJ.I PETI’I‘ Barr, AND OTHERS, PLAINTIFFS, Ve
Sz JAMSETJI JIJIBHAI BART., aNp ornugs, DEFENDANTS.*

The Tr ustees tmd Mm tgagees Powers Act(X X VI1I qf’1866), section 34——Nan-

applzcabzhiy to Charitable Tmsts-—-Indaan Trusts Act (IT of 1882), sections -
1, 2—Statute of Prauds (29 Ch. i1, C. 3), section 7—Civil Procedurs Code.
" (det XTIV of 1883), section 59—~ Religious or Charitable Thusts—~ Further

or other reliéf ", ‘meaning of—Parsis—Conversion among Indian Zoroas- -

-trians— Juddins—Convert not ent;tled to. certam relzgzous and chamtabla

mstctutwnsqfl’arsw T : .

The Trustees and Mortoaoeeq Powors Act (XXVIII of 1866) does not apply

~to - Charitable Trusts. Sootion 2 of the Indian Trusts Act (II of 1882)
explessly repeals amongst other sections section 34 of the Trustees and Mort.
gagees Act. The Indian Trusts Act was made applicable to the Bombay
Presidency in 1891, and since then, at all events section 34 has ceased to bave
"any force, The saving clause in section 1. of the Indian .Trusts Act doesnot
affect the repeahng section which 1mmed1ately follows and there is no saving

*or efceptxon in favour of Charitable Trusts or of Trustees of properties dedis -

~cated to charity. . Sestion 7 of tho Statute of Frauds is wholly repealed by section
© 2 of the Indian Trusts Act. Scction 7 of the Statute of Frauds was mainly

" intended to regulate procedure, It never applied to India at any time ; evén
“if it did the Indian Evidence Act entirely superseded it.

Held by Dayan, J. :~Section 539 of the Civil Procedure Code, 1882, is vety
" limited in its scope and operation, It contemplates the” institution of a suit to

" ¢ obtain a decreo ” for reliefs which- are stnctly confined to five heads. The-

first branch of the suit clearly falls under the provisions of the section, for the
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- plaintiffs have obtained a decree under three of the five provisions of .the seotion,

&wiz (@) the appointment of new trustees, (b) vesting trust property in the trustees,

. and (c) settling a scheme.” But the reliefs asked for in the second branch of the
case, namely, the ascertainment and declaration of what are the trusts, the recti-

- fication of the trust deeds, a declaration that the defendants have either wrongly

* deelared the trust in the deeds or wongly interpreted the trusts therein, do not
" fall under any of the five heads mentioned in the section. The words  further
. or other relicf ” that follow - must necessanly be construed to refer to reliefs

. gjusdem generis and not to reliofs wholly outsuie those specifically defined under

theso five heads,

- A suit brought not to establish a public right in respecb of a pubhc trust, but

" toremedy a particular infringement of an individual right is not within
section 539 of the le Procedurc Code, 1882.

R Stho, 680 of 1906,
B 842_—1’,
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- Bection 599 contempintes a suif mthel in’ the naime of the Advocate- G‘reneml'
‘at the instance of relators, or asuitin the name of partles “having an interest
in the trust” with the eonsent of the' Advocate-General.- The “ interest” of the
partxes here contemplated must be the © interost ' that is ‘threatened or infringed.

" Awel 1~estabhshed a.nd a'lcleut usao'e plevzulmg amongsb a oommumty “must
override such of the tenets of its rehgxon as aro shown to have fullen mto
desuetude aad oonﬂwt wmh ancient usage plevaxlmg m the commumty. s

- Peshotam Eormas;z ‘chstoar . Meherbm(l) aud Bat :S'hmnbau v;
chankfdﬂ(z) followed. ’ :

Although lhe co.;versmns of Juddms is panmssxble amonga$ Zoroa.stmans, .
.such conversions are entnely unknown to the Zoroastnan eommlmxty in Indm. H
and far from bemcr customary or nsnal for it to convert a Juddin,. the Zow-

. astrian Community of India has never '1ttempted encom aged or pelmltted the
. conversion of Juddins o Zoroastnamsm.

* Even if dn entire alien—a J uddin—is duly admitted futo" bhe ' Zoroastrian

xehmon after satisfying all sonditioris and undergsing all necessasy, oeremomes,
"he or she would not, as a matter of right, be ontitled to tho usé and beneﬁts
" of the funds and institutions under the defendants’ management and cOntrol _
" these were foundad and endowed only for the members of the Parsi commumty,
“and the Parsi community oconsists of Parsis who are descended from the

" original Persian emigrants, and who ate born of both Zoroastrian. parents,snd

" who profess the Zorcastrian relmon, the Tranis ffom Persm professing . the
Zovoastrian l‘ehglon, who came to India either temporarily. or permanently,

" and the children of Parsi fathers by alien” mothers who have been duly and

properly admitted into the religion. - - : e

" Held by BEAMAN, J.:—The decision of & suit under section 039 of the ‘Civil - -
.+ Procedure Code, 1882, is not only bmd_mg on the parbxes to it, but toall persons

- The expresswn “guch further or other relief ” in the section means “such
furnher or other reliof as, from the nature of the introductory words. and_ the
exemphﬁcatory cases, appears to the Court to be appropriate in such a suit,

.- & 9., removing frandnlent trustees, restraining a breach of trust, -and soforth.

Any. extensiOn or limitation of the scope of a trust, so asto exclude 'those

 who weraintended to be mclud'ed or to mclude those who were mtended to ‘be
_.excluded, is a breach of trust,

The Zoroastrian religion does. admxb and - enjoin convemon The Indiau )
- Zoroastrians while theoretioally adhering to their ancient religion and consxs- S
 tently avowing its principal tenets, mcluclmg, of coursa, the merit of conversion
as a theological dogma, erected about themselves real caste barriers, and
gmduallv fell under the mﬂuence of the caste 1dea, tlll, in’ xﬂodern -popular

- (1) (1£88) 13 Bom. 302 - .- e (2) (1896) 22 Bom. 4130.
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O Ian"mge, it bas found current expression in the term I’ai’rsl, whxch now seems

- to have asg distinctly a caste meaning and as essentially a caste connotation as’

that used to denominafe any other great Indian caste. - In the Zoroastrian

_* community, while the religion and ifs ritual purity are still the mainspring of

- the communal life, they are so intimately bound up with the exclusiveness
and the purity of the tribe or caste; that they have become practically identical,
Tt is therefore fairly accuratoto describe the Indian Zoroasirians as Pmsxs—-
’ ,thereby implying & caste, or communal or tribal organisation.

. Conversion-in the abstract at any rate, and as a theoratical rehgmus tenet—- .
_ was perfectly familiar to the Palm commumty, not ou’y in the remote past but

~in our own time,

1t was not tho mtentxon of the fotmdels oE the trusts’ ‘in questxon to extend | ‘

their benéfits to any one who was not in the most rxgul casto sense Parsi, that
'is, born into the community of the Indian Zoroastrians and born of an Indxan
Zoroastrian father. : - .

’ THE plaintiffs, as members of a body known as the Zoro_astri»iﬁ
. or Zarthosti or Mazdiyasnan Anjuman which includes all Parsis

in Bombay professing . the Zoroastrian (otherwise called the
Mazdayashni) religion, brought this suit under section 539 of the .

| "Civil Procedure Code (Act XIV of 1882) against the defendants

‘who were Trustees of the Funds and 1mmovea,ble propertles of

' the Pms1 Panchayat

" In their plaint the plamt:ﬁ‘s alleged that there were numerous
"-r,xch endowments consisting of property both maveable and
.immoveable - devoted to various charities and religious purposes
for the benefit of persons professing the Zoroastrian religion,
_These. properties were in ‘the possession and control of the
w defendants ‘who claimed ' to be Trustees of such properties by
" virtue of divers deeds of appointment executed undet powers of
appointment purporting to be created or conferred by a Deed of

‘, Trust dated the 4th of December 1851 and by a Deed of Trust,

i dated 25th Septembet 1884,

* They contended that the said powers were altogether invalid,
that the powers of appointment of Trustees of all the said

propertles had always beer vested in the general body of Zoro-.

_astnans in Bombay, that the defendants, against whom no
- charges of misconduct were made, were not validly appointed

frustees of any of the said properties and they claimed that

S

" DINSIA -
;MANEKJI .
Pmtr o

Sm .

© Jausetar

Jurpnan



oz

1908

Tofir
"DINSHA
“MANERII
© PerIr
' v,

I )1
JamseTs1
Jman.u

| THE INDIAN LAW REPORTS.’ [VOL. XXXIII.

trustees theleof sﬁ\ould be appomted under a scheme fmmed
b) the Courb ‘ S

.. The plamtlﬂ’s qald that amongst the said immoveable pr opcrtles '
“were five Dokhmas or Towers popularly known as the TOWers

- of Silence' situate on Malabdr Hill, Bombay, with cortain other

buildings connected therewith known as Sagdis, and also a

" Nasakhana or. corpse-bearers house situate ah Agiari Mohallu
.,Baharkote outside the Fort of Bombay. . These propertles Were,

the plaintiffs claimed, built for the use and beneﬁb of all persons

* professing the Zoroastrian-faith including ‘converts to that faith.

They further contended that the trust deed of the 25th Septembﬂr
1884 purported to declare the trusts in terms ab variance with
the trusts and purposes for and to which the same were ongmally..

, prov1ded and dedicated, the said properties bema declared by the-
~ gaid deeds (aecordmg to the defendants’ recent constructxon{;
’,thereof) to be:held for the use only of persons belng Parsis by

descent and also professing the Zoroastrian religion, Whereas the
plamtxﬂ's belicved that at the time the said deed was prepnred

* and executed there was no mtentlon to exclude from the beneﬁb :
- of the said trusts any person professmg the Zoroastnan fa.lth :

_ The plaintiffs prayed (a) for & declamtlon that the. defend
ants were not validly appointed trustees of eithier the moveable”
or immoveable properties referred to and that the powers of

'appomtment of mew trustees purporting to. be created- or{
conferred by the two deeds of trusts of the 4th of December‘
" 1851 and the 25th_of September 1884 - were ‘void-and’ of ho
effect ; (5) for a declaration that the power of appomtment of
“new trustees. of all the said properties had always been vested in

the general body or Zoroastrlans in Bombay and that thé same
should be exercised in aceordande with such scheme as the Court
might approve of ; (¢) for a declaration ‘that the declarations

- of trust: contained in: the trust deed.of the 25th September

1884 of or in respect of three of the Dokhmas and the Sagdis

.and . the - Nasakhana referred to -above weve :ulfra -wires .and
-~ yoid in so far as they differ from the original trusts thereof;.
" (d) that -the trusts upon  which the said propertles were: held"
~~ yoight be ascertamed and- declared N
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v-In then' wrltten statenﬁxent the defendanﬁ stated 'ohat until
'ff the year 1903 there was no case known to the Parsi community
.- of a person whose father was not of the: Zoroastnan religion
: 'clalmmg to be a convert to the Zoroastrian rehglon In 1903 -
the wife of the 6th plaintiff. a French lady was invested with ‘
- the sacred shirt,and - thread and claimed to be a convert to the -
o Zoi-oastrian.religion._ The defendants declared that this suit was
~ ‘brought by the plaintiffs for the purpose. of claiming for the
'said French lady rights in the propertics mentioned in the

plaint which she was not entitled to and they submitted that the

plaintiffs were not entitled to maintain this suit in the interests’

- of a person who was not .a pé.rty‘ to this suit.® Further the

‘defendants denied that they were not. validly appointed frustees’

~of either the ‘moveable or - immoveable properlies and they.
- denied that the power of appointment of new.Trustees created

‘or conferred by the two deeds of trusts of ‘the 4th December |

© 1851 and. 25th September "1884 were void and of no effect
':They denied thab the powers of appomtment of new Trustees

Tt

~ of all the propert1es had always been vested in the geneml body of
o Zoroastrmns in Bombay; that the declarations of trust contained’
" in the deed of the 25th September 1884 of or in respect of the
- Dokhmas’ and Sagdls and " the Nasakhana mentioned in the
‘plaint - were ulfra vires and void as alleged and that. the said
~declarations of trust differed from the ormmal trusts thereof.
T_hey contended that it was quite unnecessary to frame any scheme

*for the administration. of the properties as the whole Parsi

-.¢ommunity including the plaintiffs were well satisfied with the
- -management by the defendants of the ‘charitable propertles of
- _which the defendants were the trustees. - -

. Further the defendants contended that whenéver the term§

o .“. Zoroastnans,”~ . % Mazdiyasnan,” - “Zarthosti Anjuman,”
.- Zovoastrian Anjuman > or other similar terms have :been

“used . by persons founding or -endowing or wishing " to

_-found or.endow any trust for the religous and charitable
~ purposes referred to in the plaint, the intettion of the founder or
" iendower using such terms was to found or endow such trust
.+ for mémbers of the Parsi commumty professmg the Zoroastrian
. religion and not for persons converted to the Zoronstrian religion
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who:were not in t}ﬁ conteniplation - of such foundel. or endower,
that the Parsi community had always been regarded as consists
ing of (1) the descendants of - the original emigrants from
Persiz into India.at the time. of . the. persecution by the Mahos
medan Conquerors of Persia of the followers of the Zoroastrian
religion who profess the Zoroastrian religion ; (2) the descendants

‘of the Zoroastrian in Persia. who were not amongst the original
- emigrants .but who .are of the same stock and have since that
- date from time to time come to India and have settled here either

permanently or temporarily and who profess the Zoroastrian

‘religion; and '(3) of children of a Parsi father by an alien

mother. who profess the Zoroastrian religion; that no one is
entitled to the benefit .of the trusts of which the defendants

~were the trustees except membersof the Parsi commumty as

deﬁned under-the three heads above mentlbned

- At the trial 36 issues wera raised and a wrent many pomts .7:'

were discussed but the two main questxons in the case were t=-,
" (1) Whether the defendants are validly appointed Trustees of :
the propertics and funds of the Parsi Panchayet, and “hethel,i
in the event of death or rasignation of one or more of them they -
have the right of ﬁlhncr up such ‘vacancy or vacancies as. they';
oceur, - :

(2) Whethel a person born in anothex fa.lth and subsequently
convetted to Zoroastrianism and admitted into that religion is

fentltled to the benefit of the rehglous Institutions and Funds
» mentmned in the plaint and now in the possesswn and under thej'
, manavement of the defendants.

Lowndes with Scott, Advocate-General, Pmls/zalz F 8 Talyar- .

: I:/hm and F, P, Talyarkhan for the plaintiffs,

*. There are really two main points in issue: (1) What are the A
trusts and who are entitled to the benefits of them? -(2) Are the .

" defendants validly appointed Trustees ? We. charge no miscons-.

duct_ in :the general seunse against the defendants, ‘We’ only
_charge them with legal misconduct. They are bmssed and do -

‘mot represent the whole community: - -~ . S

:. We say that the trusts ave held for the beneﬁt of all Zoroas*, 1
trxans who claim them, The sole test is ihe followmg of the
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Zoroastrmn religion: * Accordmrr to the. deﬁndants they ha.vé
absolutely unlimited discretion to admtc or not; & person to the
beneﬁb of the Trusts.. * .- - «.

Sérangmn with hlﬂ’l Invemmty, Raz,ées and sz_qa for tbe

detendants. S e . S

- The plambiffs caunot maintain the suib as framed. No rmht.
of theirs is attacked They are fighting for persons Who are not

before the Court, The decree in. thls sult wxll not bmd those '

who are: not parties to it.
.Zown]es in reply

; DAVAB, J—[His Imrdshlp after settmg out the facts of the case
‘went at great longth into the history of the various trusts, and
‘continued :—] . o

It was contended that, whatever may be the pos1txon of the
‘defendants with regard to Funds and Properties that came
" into existence .prior to 1866, their position as Trustces was
" “unassailable ” with regard to all ‘Funds and Properties that
came into existence and in the possession of their predecessors
_after the 91th of October, 1866, on which date the Trustees and

'_ Mortgagees Powers Act, being Act XXVIII of 1866, came into

) force, and reliance was placed on section 34 of that Act.

.- This-contention. is certainly one that requires very careful '
consideration, and we have most anxiously considered the argu-

ments addressed to us on this head by Counsel on both sides," .
© Section 84 of this Act gives power to Trustees, under certam
‘ cxrcumstanees, to appoint other persons as ‘their co-trustees in
the place of a Trustee dying, resigning, leaving British India for

" more than six months, or becoming unfit-or incapable to act as’
Trustee. The first question ivith- reference to this Act that

- arises for consideration is: Does the Act. applj to Charitable

-Trusts?  Although this Act came into operation as far' back as

. 1866, there seems to be no authoritative decision on this point.

* It must be remembered that the tendency of legislature in India
;. has heen, as far as possible, not to-disturb by special legislation

-existing usages and customs of the people of the country and

- .nob -to. inferfere with their' public, religious, and charitable.
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mstltutmns. The ‘Eonsideratxons that apply to charxtles in Indm' }‘.1:
are wholly different from those that apply - to charities in
. England. The Indian Trusts Act II of 1882 specifically exempts?éf
from its opera,txon all public or private, religious ot charitable, :’
endowments. No such exemptlonus specifically made in thig. -
. Act of 1868, but the wordxng of the Preamble seems to negatlve_ﬂ'
the idea of its apphcablhty to Charitable Trusts.

- Then, again, the provisions' of this Act are taken verbatlm ‘
from two English Statutes. The first nineteen sections—sections--
- 82 to 86 and sections 38, 44 and 45—are taken from 23 & 24
Vie. ¢..145, known as Lord Cra.nworth’s Act.

Sections 20 to 30, section 81 with the omission of the last clause,
-and sections 87, 39, 40 t0 43. are taken from 22 & 23 Vlc. c. 35

known as Lord St. Leonard’s Act.

“Neither of these Aeta, so far as we can see have ever been
held to apply to Chantable Trusts. They find no place in Tudor’ s
Charitable Trusts; and, in" answer to Mr. Lowndes mgument
no English case was pointed out to-us where these Acts haveA”
been held to apply to Charitable Trusts, Mr, Strangman cited “
In re Coates to Parsons®, but that is a case under the Convey-
-ancing Act and throws no hght whutever on the question. Itis
-a remarkable circumstance, as 1 have observed before, that the

" " question is not eovered by any authority. I have never l;n'own;;
-this question raised in our' Courts, and myself and my pre-

decessors in office. who sat in Chambers have on. several-

_ocensions given - opinion, “advice,- or- directions ‘to Trustees of .
“Charitable Properties under seetion 43 of the Act on the assump- .
_ tion that the Act applied to Chavitable Trusts as well as to all

other Trusts. Now, however, that the question is elaborately-

“argued before us, “we have come to the conclusion that the .
Trustees and Mortgagees Powers Act XXVIIT of 1866 does not .
apply to Charitable Trusts. .

-

Another answer to the def«,ndants contentlons, based on secblon'

: 34 of the Trustees and Mortgagees Powers Act, is that that.

section is no longer of any legal fagee. ~ Section 2 of the-Indian .
Trusts Act IT of 1882 expressly repeals, amongsb other sectzons,

. (1886) 34 Ch. 1).370. BRI ER IR
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; thls section 34 of the Trustees and Mort«agee??owers Act. .Tho
Indian Trusts Act was made applicable to the Bombay Presidency
- in 1891, and since then, at all events, section 34 has ceased to have

- any force, - But it is contended that section 1 of the Indian Trusts

Act -says :— Nothing herein- contained . . , . appliesmo

~ public or private, relxglous or Chantable Trusts.” Therefore
- the repealing section does not apply to” Charitable Trusts, To‘
" hold this would, I think, lead to endless confusion. It would
mean that whereas Trustees of private Trusts have no Io;ﬁgeq' -

the power to appoint their colleagues in substitution or suce
cession to those that retire, die, or become incapable, Trustees
of Charitable Trusts would still retain that power,—a conclusion
‘which is obviously undesna.ble and one which the Legislature
could never have intended. We are of opinion that the saving
_clause in section 1 of the Indian Trusts Act does not affect the res,
- pealing section which immediately follows. The words of the

-section are unqualified and ‘absolute, and provides that “the-

". Statute and Acts mentioned in the schedule shall be repealed
in the territories to which this Aet . . . extends” We
must therefore hold that section 34 of the Trostees and Mortfragees
Powers Act is. repealed wholly, and that there is no saving or
exception in favour of Charitable Trusts or of Trustees of pro-'
perbies dedlcated to charity.” ~ ‘

. Bub assuming, for one moment, that the Trustees and Mort~ h

‘gagees Powers Act applies to Charitable Trusts, and also assum.
“ ing that the repeal of the section does not operate so far ag

Charitable Trusts are concerned, and that the section ig in full -

forco and is applicable to the present case——does it help the
detendanbs ? - The section, shortly putand omitting the cla.uses
that are not very important,.provides as follows :—

“ Whenever any trustee, either original or sqostxtuted, .« . shall

"die, oto. « . o it shall bo lawful for the person or psrsons nominated
for that purpose by the deed, will, or other instrument creating the trust
(if any), or if there be mno such-person . . . then for the surviving
sud continuing trusteo . . . by writing to appoint any other person
- or persons to be ‘a trustee or trustBes in the place of t_he {rustee or trus‘ees

- sodying,ete. . . .
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- M. Strangman argued before us that go far as the Funds'
‘were concerned, the covering letter which accompanied: each -
donation was an “Instrument creatmw the Trust.” When these‘,
letters were tendered;- plaintifi’s Counsel objected to their belng'
adffitted as exhibits unless they were -properly stamped. Ina

© separate written judgment which the Court delivered on the 6th

of April, 1908, we have fully discussed the typical letters tender- .

_ ed, and held that these letters, which were subsequently put in.

and marked Exhibit No. 84, were not “ Instruments creating the
Trust,” so that #4al clause of the section goes out of considera- -

_hon But even if these letters were Instruments creatmfr the
Trusts, let us now consider the other clauses of the section and

see if they help the defendants’ case. Whom did the defendanj;s‘
succeed ?. Was the person in whose place each one of the
defendants was elected either an: “original or substituted

~ Trustee”? We have held that the power of appointment conferred -

on the original five Trustees was bad. Assuming that the origi~

‘nal five Trustees were properly appomted Trustees, .those that"

followed "them were certainly not Trustees and could not be

“included in the expression, “ Any Trustee, whether original’ or

substituted”” Then,again, were those who nominated the preslexit“
defendants “ surviving ot continuing Trustees?” Surely not.” If |
the power conferred on the original Trustees by the Deed of

- 1851 was bad, every subsequent appuintment of Trustees was
" bad, and'no one that assumed office as Trustee after the orxgmal -

five Trustees could be said to be a Trustee The successors of

~ the original five Trustees—assuming that those five were validly" -

appointed—were -appointed by people who had no rightto
appoint them Trustees, and therefore in the eye of the law they
were nob Trustees, Not one of the original five Trustces Was‘-_

~ alive when the present Trustees were appomted

It was argued that, in some instances, Funds were given to’ .
the then Trustees by name, That was on the erroneous assump-
tion that they were validly appointed Trustees and could make
no difference as to their real status.

" Regarded from: every point of“view, the contentions of the.
defendants’ Counsel, based on gection 34 of the Trustees and

Mortgagees Powers, Act, appear to us to be wholly untenable.” -
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[HIS Lordship ugmn dwelt at considerable lencrt.h on the evidence

» bearmg on the first branch of the case, and stated his conclusmn
as follows—]

' We hold tha the defendants are nob vahdly appomted Trus-:

tées of any of the Funds enumerated in the three Schedlﬂe s
Exhibits Nos. 545 59, and 60. . o o

-"We also find tha ~t they are not validly appomted Trustees ‘of
any of the properties comprised in the General Trust Deed of
1884, Exhibit U, except properties IOthly zmd llthly descrlbed
in the Schedule to the Deed. :

" Having adjudicated on what we consider to be the legal rights

of the parties, speaking both for my learned colleague and my-

self, we feel it our duty here to record that we have been drawn
to these conclusions with much regret and great reluctance ; and
.in holding that the defendants are not validly appointed Trustees
of the Punchayet Funds and Properties, we should not be taken
to cast the smallest reflection on their integrity or honour. ' The
plaintiffs themselves, at the.very threshold of the case, in their
‘plaint, have specifically stated.that they “make no chargé of

migconduct against any of the’ defendants” The very first
sentence of my notes of Mr. Lowndes's opening for the plaintiffs-

Cig =T charge no mlsconducb in the ordinary sense of the
term.” '

" These are the persons whom we are constrained to remove
from office, but, in order to show our appreciation of them and

their work in the exercise of the jurisdiction we have over public:

¢harities and of express authority conferred on this Court by
sections 35 and 45 of the Indian Trustees Act, XXVII of 1866, we
~appoint the surviving defendants Trustees of all the Funds and
Properties dedicated or devoted to Parsi charities and known

and spoken of as Fuads and Properties of the Parsi Punchayet, -

and we order that all Trust Funds and Properties do vest in
them. . ;

- Soon ufter the death of the ﬁxst defendant the other defendants
have filled up the vacancy amongst them by appointing the first

‘defendant’s only son in the place of his father, We think this
-13 very anudICIOIIS conduct on the part of the defendants, as their

»
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‘et mayhave tended to embarrass the Court: - We find, however,

- that the choice of the new Trustee is not open- to any objection.

" The present Sir Jamsetji has been, at a public meeting of the
-Pasxsi community, unanimously appointed the head or Nyw of
‘the Parii community, and is elected to the same position as his

father occupied amongst his own people, and wie appoint him as

one of the Trustees jointly with the surviving defendants, and .
_direct that the Trust Funds and Propert1es do vest in him JOlntly
.with bis co-Trustees.

© We do this because our findings will neces31tate our referrmg '

the ‘matter to the Commissioner for the purpose of framing -a.

scheme for the appointment of new Trustees and it mush neces-

“sarily take a long time to frame and sanction such a.scheme.

We think, therefore, thab it is expedient to appoint Trustees

“immediately, and that cannot be done under the present circum-
. stances without the assistance of this Court. We also think
.- that these appointments, at all events, should not be for a

limited period but must be for life. Till the scheme is framed'
and comes into operation, the Court will have to fill in any.

-vacancies that may arise in the meanwhile.

* Our decree on this part of the case will be to declare that the

.surviving defendants are not validly appointed Trustees of ‘all

the Funds and Properties of the Parsi Punchayet, except. pro-

perties 10thly and 11thly described in the Trust Deed of 1884’}'
-Exhibit U ; but that the Court appoints them, together with the

present Sir Jamsetji Jijibhoy, Trustees for life of those Funds
and Properties and vests all the Trust. Funds and Properties -

A ' in them

We refer this matter to the Commissioner to fra.me a scheme ) :

for the appointment of & Trustee in the place of any one of the
present Trustees dying, resigning, leaving Bombay for a period -
longer than six months, or more, or becoming 1ncapable of per-
‘forming his duties. Such scheme after bemn' framed, should be
~ submitted to the Advocate-General for his upproval and then

‘be brought before this Court for final sanction. The Advocate-"
'Geneml will be at liberty to appear and make any. suggestion
‘he miay desire to make to the Court when the scheme comes up .

for sanctlon. R
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v T, instead of it being referred to the Corﬂmissioner,.-either‘of L 1908:
the parties desire to refer the framing of a scheme to a Committee oo
_of Members of the Parsi Community, we give them 'liberty to . ol
apply to us on notice to the other party. . S Pli}'ﬂ .
"~ We could; if we choose, include in the scheme the 10thly ‘and 5 Msé’g,m' .
11thly described properties. The case of the dttorney-General v.  Junsmar,

The Dedham School®, is a direct authority enabling the™ Court

to do so. Sir John Romilly, the Master of the Rolls, in that case
held that though improper conduct was not even alleged against
the Governors, that was a proper case for a scheme for the

- purpose of putting all the Funds and Properties under “one -

uniform system of management.” We, however, do not desire
to interfere in this manner. If the defendants desire it, they
* may continue to be Trustees of these two properties. We have
no doubt, however, that if, in the end, we are held to be right
in our conclusions and the-order for framing a -scheme is put
fnto.operation, the defendants will consent to include these pro-
- perties in the scheme.

I now turn to the conmderatxon of the second branch of this -
suit; and here I must speak for myself, as my learned brother,

‘who is in- entire accord ‘with my conclusions on ‘the first part of
the case, may possxb!y not be in accord with some of the conclu-
“sions to which I have arrived on this parh of the case,

The question for decision, involved i in this branch of the case,
is by far the more important of the two main questions in the
suit,  This questlon between the plaintiffs zmd defendants is,
‘as defined in the earlier part of this ]udgmenb —

« Whether a person born in another faith and subsequently converted to

Zoroastrianism and admitted into that religion is entitled to the benefit of the

Ren’glous Tnst:tutions and Funds mentioned in the plaint and now'in the
possession and under the managersent of the defendants :
Besides the religious and charitable Institutions under the
'manaﬂemenb and control of the defendants, there are numerous
* ‘dther Institutions in Bombay, such as Atash Behrams, Agiaries,
Da,re ’\/Iehew, Sanitariums, ete., dedicated to the use and for
the beneﬁts of the Patsi communxty, with \vhxch the Court is nob

(1) (1857) 23 Bee.v. 350. .

<
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. 1%08. concerned -as they are under the: cont101 and management of
[543 . the donors-—their successors or other Trustees., In fact: the

D A
M,:::En‘ Court is not concerned even with all the Instltutlons and Funds

PE:.‘T "in the possession and management of the defendants: for the. :
s S - plamtlﬂ's Counsel, at the . hearmw has narrowed down hts
-JAMSET ‘

Juremr - demands on behalf of the Converts to Zoroagtrianism, Whose
" © ' cause the plaintiffs have so warmly espoused in this suit, and
confined his contention to the Dockmas, Sagdls, Na.sakhana,s

. and the Godavra Agiary, and to only- one fund—the one for -

© carrying the dead bodies of alt Zoroastrians to the Towers of

. Silence. ’ e

~The plaintiffs contend that the\Zoroastrian religion not only
permits but enjoins the conversion of aliens born in anothet’
" faith, and that the moment an alien is invested with a Sudra-and. -
Kusti, after undergoing the Navjot ceremony ab the hands of -
a Parsi priest, he or she is invested with all the rights and
-privileges of a born Zoroastrian and is entitled to the benefits of’
all religious and charitable Institutions and Funds that _exist’
for the benefit of the Zoroastrian community. They say the':
defendants have threatened to exclude such Converts from the’ "
benefits of the Funds and Institutions under their control and
management, and they have instituted this suit as the champlons
- of such Converts; to obtain from the Court a declaration that v
such Converts are entitled as of right to participate in the benefits’ -
of the religious and charitable Institutions and Funds estabhshed
for the use of all Zoroastrians. . e

Although this portion of the suit is one of the two mmn
branches of the suit, for all practical purpose this suit is really
"4 consolidation of two suits. The two branches have nothmg
‘whatever in common with each other, The two ‘questiongin’
the suit are Wholly distinet, and separate from each other. = Each .
branch is a svit by itself. Entirely 'different considerations
apply to each of the two branches. - Counsel for both parties
have diifide,d their argumenté under two distinct heads. There
is.scarcely an -argument or consideration which is'common to
both . branches. The two questions stand apart and are inde-"
- pendent of each other. The two branches are practically two
separate suits, quite independent of each other; and I propose
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~$5 treat the question involved in this branch of the suit as if it

had been. raised in a suit- separate and independent "of a suit

involving the question of the validity or otherwxse of the Trustees”
., Maxegar,

_’ appomtment o : - e

In the third and fourth paragraphs of their written sfatexoent,"
the defendants raise a question which, in my opinion, goes to

the very root of this part of the plaintiffs’ case. In paragraph 3,
they question whether the plaintiffs are entitled to maintain the
suit in the interests of & person who is nof a party to the suit,
-and in paragmph 4 they 58y =, -

.‘The plamtlﬂ's do not allege in the plaint that any rights of thexrs in any of

ths properties referred to in their plaint have been demed “The defendants
'submxt that the plaint discloses no cause of action in the p]amtlﬁ's

. In other Words, the defendants contend that the plamtlifs are
not entitled to maintain the suit in respect of the reliefs they
pray for in this branch of their case. The questions that arise
- for consideration on this plea of the defendants are many and
~ varied.. Are the plaintiffs, collectively, or individually, entitled
" to the relief or reliefs they claim ? - Have they or any of them
" a right of action against the defendants ® Have they any cause
of action against the parties whom they have brought before
“the Court  Have they disclosed any such cause of action in

their plaint ? Have any of their rights been denied, “infringed,.

- or threafened to be infringed ?. Have the defendants been guilty
_of such acts as would entitle the plaintiffs, jointly or singly, to
maintain an action -against them? Have they suffered any

wrong which calls for a remedy ? - If they are not entitled in_

their personal capacity,~individually or separately—to main-
tain this portion of their suit, does the consent of the Advocate-
Gerferal to institute this suit—obtained in accordance with the
provisions of section 539 of the Civil Procedure Code—make any
difference in their possltxon‘P Are they entitled to the relief or
refiefs they claim ?

Before entering upon the conmdemtxon of these questlons,
it would be useful to ascertain exactly what is the relief they
" claim, Shorn of all technicality and divested of all legal phraseo-

logy, the plaintiffs ask for nothing more than a bare declara-
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tion' that an md1v1dual born in an ahen faith, but subsequently
converted to Zoroastrianism, is entitled to all the benefits of all’

the religious and charitable Funds and Institutions which exist'
" forthe benefit of the Zoroastrian community, and which are under:
“the control and management of the defendants. The prayers on

thls head are (¢), @), (e), (f) and (). At the hearing, hiowever,
all that we were asked to do was to ascertain the real Trust on

“which  the Funds and Properties in question were dedlca-
“ted, to declare such Trust, and, if nccessary, to rectify the

Trust ‘Deeds ‘of 1851 and 1884 according to the decision of the.
Court. Are the-plaintiffs entitled to these reliefs?- Are they

h entitled to maintain- this suit in pursulb of the reliefs they

claim? My answer to these questions is' in the negative,- The
plaintiffs are, every one of them, born of Parsi parents, and
born in the religion of their forefathers. They all profess the
Zoroastrian religion. They are undoubtedly entitled to enter

‘the Godavara Agiary, and make as much use of it as (ny,oth'er

Parsi- is entitled to make, They.are- clearly entitled’to parbici-. -
pate in every Fund that exists for thé benefit of jall Zoroas: .
trians, including the Fund for carrying all Zoroastrians .to the *
Towers of Silence. They are entitled, as of right, to have their i

bodies disposed of in the Towers on their death. Has ‘any one »

challenged #Zeir rights ? Has any one disputed these privileges? .

 Has any one even remotely or indirectly suggested that they

are not entitled to those rights ¢ “Have the defendants deniod

" to them any single one of their rights and. privileges ¢ Have the.

defendants done or said anything which, by any stretch of
imagination, may be taken to be an invasion or an mfrmge- _
ment of ¢heir rights ? Have ¢Zey & wrong to remedy or a grievance

.to redress? Toall these questions, there is but one answer, and
" that is an emphatic negative. The word “relief ” necessanly

implies the pre-existence of & “wrong,” To have that wrong

redressed in a Court of Law is the privilege of ev ery subject.of the -

Crown. That wrong can be redressed by an action, The rlght :
of action is vestéd in the person that is wronged. . An action is a
legal proceeding; whereby a person demands his rights, which

 may be denied or infringed or threatened to be infringed, and

claims to have thoso rlghts enfoxced and to have his wrongs' re-
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“an_action; -according to the legal meaning of the term, *is

defined as “ a proceeding by which one party seeks ina Courtof -

Justice to enforce some noh’o against, or to restrain the commission

of 'some wrong by; another party.” Tn the same pi\mrrmph '
deﬁnmo‘ an acbxoq, it is stated :— : ) o .%_ :

v “More conclsely it may be saxd to be ‘the lepal demand of a right*

. It implies the existence of parties, of an alleged right, of an alleged

mfrmgement 2hereof (either actusl or thlea.tenei), and of a Couxt havxng

power to enforce snch g right. I

~ In this fwtlon we have the parties, we have their’ rwhts, and

we have the Courb having power to enfowe those rights, but where. '

is. the infringement, either actual or threatened? Itis 'no use

whatever disguising the fact that the p]amtlﬁ's have nob come

~ before the Court to clalm or enforee their own rights, redress

tﬁezr owit . wrongs, or remedy their own grievances, The fight is
not on their own behalf but on behalf of the sixth plalntﬁ"s wife, -
- With this lady is brought i in another Rajput lady, of whom we
~have heard but very little, 'What the defendants in effect have

done is to publwly notify that they will not allow these twoladies

© to participate in the beneﬁts of the Funds and Institutions under:
‘their management, Although the resolutions and hotifications

in the pleading ‘mentioned are in general terms, and refer, to
all aliens who may be converted to the Zoroastrian faith, they
- are undoubtedly aimed- at these two ladies, who claim to have
been admitted into the Zoroastnan faith.” The action of ‘the

defendants was taken in obedience to the behests of the whole-

commumty, in a pubhc meetmg assefnbled and such. behésts,
‘the deféndants rightly submit, they were bound to carry oub.. It
m‘nob therefore the rights of any of the plaintiffs’ that. are
infringed ot threatened. Nobody knows--neither the- plaintiffs
‘nor the defendants—l-whether the Rajput lady desires to go to
the Godavara Agiary, or to. be carried to the Towers of Silence

after death, but we do know that the French lady clmms those
“rights, or. rather, to be more accurate, the plmntxifs say- she’

clalms them—for I really do not know whether she does so or

“ not.. She is not before us as a party’; she was not before us as’

a thness and ‘even her’ huebrmd who is & p'nty to the smt and
B 812—3 -
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attended the Court durlng most of the hea,nngs has not chosen :
< to tell us whether his wife is really desirous.of going to the -

Godavara Agiary, or, in the remote contingency of her dymgi’.'

“in this city, of being conveyed tothe Towers of Silence, -« sy

Are the plamtxﬂ's entxtled to carry on a ﬁ(rht on somebody'

g else s behalf when that somebody does not ¢ome before the

Court—does not ask for redress—does not appeal to the Court.
for its assistance? She is an entire stranger to this action.” She.

hds abstamed from seeking the assistance of ‘the Court and the .
‘abstention appears Yo. me to be intentional and “deliberate. Al-".
though the defendants have taken this point in their written

statement and raised a distinet issue thereon, ‘and although

 the point was pressed by their Counsel'in the course of the hear.-

ing, no application was made, either before. or even at the -

hearmo‘ to add the lady- as a party plaintiff.. Is this. C'ourtto'
‘go out of its way and render assistance toa party who does not

. seek such assistance ? Are. we here ‘to listen to discnssions the A

“value of which, as far as this suit is- considered, are, in Sy
opinion, purely "academic ; and exercise our powers in’ fa.vout of =

. a party or parties who do not ask us to do anything of the kind
-and declare and adjudicate upon the rights of people who aré nob
“before us - and #at at the bidding of other people whose rights

- are. not -infringed or - threatened and who have. themselves no‘
w1on~s to redress and 1o grxevances to remedy 2. . igaly

et

e Actzo non datur non. dammﬁcato ” iy a maxim of law whmhf
governs that branch of the law which deals with the nghts of

- subjects to maintain actions at law. «An acblon i3 not gzven to
-him who is not mJured ¢ . S -

, The plamtxﬁ's in this case, exther collectnely or 1nd1v1dually,\
'ale not in_any way injured or dammﬁed by the action of the.

defendants The Resolutions and Notifications pubhshed by the

- defundants have not injured the plaintiffs or invaded #keir rights,
© They have no complaint to make on their-own behalf,. All they
say isy. “The defendants have announced their determination':,

to deprive converts: to Zoroastrianism of certain rights' and

-~ privileges .of ‘participating in Properties and Funds under their
-management, --'We are of opinion that their action ig - unjustifis -
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. able. “We ask the Court to declare that the defendants are g\nlty -

© of wrongful conduct. They have threatened to.infringe the
- ‘rights of two ladies, and their conduct amounts to an invasion
* not only on the rights of thesgﬁwo ladies, but of others who may .

_ in the tuture embrace Zoroastrianism.”  We, sitting here, have

" not heard that these two.ladies claim any such n’ohfs ag the--

. ~plamt1ﬂ's claim for them in this suit. The plaintiffs know nothmg o
whatever about the Rajput lady ; and, as to the French lady,

" none of %he plamtlﬁ's have taken the trouble of telling us that

this lady has felt hurt at the action of the defendants, or has

expressed a desire to participate in the Charitable’ Funds ancl '

Properhes admmxstered by the defendants

- The gteat lmschxef of onterta,mmg actions of this kmd Would.

be that, besides laylng the defendants open to all sorts of action

" at the instance of people who have no wrongs to remedy and no
rights to vindicate; the judgment of the Court would not be .

binding on those very parties on whose behalf the action is filed.

Ttis quite clear that the rights and remedies of these two ladies

| _‘ ‘would not, in the least, be affected by our judgment in this suit.
. ‘Assuming that, on the merits, this Court decided adversely.to

" the contentions of the plaintiffs, there is nothing to prevent any.

“-one of these two ladies, or both of them, filing’ suits against the

_-defendants for the' ascertainment .and declaration of those very |

rights which we are asked to adjudicate upon in their absence

" and'behind their backs ‘They. would very rightly say-“‘ Wo

“were not heard -in support 6f our claim and we are not bound.
- _by what the Court did in our absence.”. The parties supposed
- to be 1n3ured by the action of the defendants have not invoked -

‘the agsistance of this Court, and I am of opinion that the Court
_‘ought not to go out of -its way- and pronounce its judgment on
- ’the rights of people who are not before the Court, at the blddmg
. of people who musb be reﬂarded a3 mere strano'ers. '

i is, however, atgued.‘that the plamtzﬂ's having obtamed the»

prevxous consent of the Advocate-General to the institution of
! this suit under the provisions of section 589 of the Civil Procedure
.Code, they, as persons intetested in the Trusts created for public

" veligious, and charitable purposes, are entitled to maintain the.

... -
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;1908 smt, even thoutrh they may - not have been. entlﬂed to. 1namtam.'
S the same.in their individual or personal capacitics. It s cons -

- D .
: Mﬁ}i’éﬁ, . tended that the defendants are guilty of breach of trustin the

_P‘:“ . admlmetmtmn of the charities e&*usted to- them, and ‘that the
s - plaintiffs; as- persons interested in the Trusts, are entitled to’

f]}.,}’;}‘;’;ﬁﬁ,’ _ mamtam thls sult under sectlon 539 of the vaxl Procedure Oode.*
Tt seoms to me that sectlon 539 is wholly mapphc'lble to f,hxs
poruon of the. suit, and the- consent of the Ad,vocat&(}eneral ‘
- makes no. difference whatever.i in-the status of the plamtxﬁ's It;"
i3 to my mind wholly 1mmaterml whether the- consent of the
- ‘Advocate-General was or was not. obbamed,fm the mstltutlon of
~ thispart of the suif. "Section 539 is very limited in its’ scepe a.nd-
operatlons It contemplates the'institution of asdit to “obtain a
" -decree ” for.reliefs that are sbrictly confined to five heads,. The -
. first ‘branch of the suit clearly falls under the provisions of:this
_section, for the plaintiffs have obtained-a’ decree under threc- of
 the five provisions of the section, viz., (a) the appointment of new’
) trustees, (&) vestmg Trust .Property: in"the trustees; and: (c) .
.settling: a scheme..: It cannot - be pretended that the reliefs
asked for in this branch of the case—namely, the ascertainment
-and declaration” of ‘what are the trusts, the rectification of the .
Trusb ‘Deeds, a declaration that the defendants have “either
‘wrongly' declared the- trusts in ‘the deeds or wrongly! intef- - :
_.preted the trusts therein—fall under any. of ‘the five heads )
- mentioned in ‘section 539 of the Code, This. branch of thecageis -
- most’ clearly not a suit instituted for obtaining ‘a decree (s) for
- appointing new trustees, (8} for vesting property in':the’ trus- -
tees; (¢).for declaring the proportions in W.hvicli‘_ its objects ,?’a_'re;'
" entitled, (#) for authorising any trust property to be sold, mort-
gaged or- éxchanged, and (¢) for settling & scheme: of manage-“:
.ment. . The words * further or other- relief *’ ‘that . follow must
_ necessarﬂy be'. construed to refer to reliefs « ejusdem /e;zem” '
_and not to reliefs wholly outside those specifically defined under
> these five heads.’ \
."Because: the plaintiffs have a good cause of action to institute
- & ‘suit for obtaining certain:reliefs under. section 539, and they
‘ “institute’ that shit to. obtam such rehefs, after obtalmng the
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Ad& ocute General’s consent they ‘have no rmht to smurrgle mto :

it another suit claiming other reliefs Wholly different from those
_contemplated m the section, and ‘then -contend - that -they are
.entitled to maintain the wholg suit,.simply- because they choose

to consolidate two suits into one—one clearly within the purview

;of the sectxon, the other Wholly outslde of 1t

Reha.nce was - placed on the case of T/EackerseJ Dewmj .

iHurb/mm Nursey O, but. & careful study of it will show that there '

is nothing in the demsmn that militates against the view. I. take
of the position of the plaintiffs in this suit. In that sult it was
"held that it did not fall cither under sectlon 30°or section 539 of
the Code. . Tt was there ;held that “if the _plaintiffs’ had’ any

"nght of actlon, it was a_complete rwht of action vested in each of

‘them. They sued as'subsecribers to the ‘temple and devotess

“of the idol, and as such each had a right to complam of ‘mal-

‘administration; It was further held that “any- pelson
“interested in the proper observance of & reh gious endowznent may

* sue in his' own name to have the Trust property- administered.” .

That - suit mainly related to mal-administration of certain funds
) vwhereby larne sumg’ were lost:

" The. nuture of the plmntlﬁ's ccmplamt in thls smt 1s quxte.

"'dxﬁerenb. They complam of no mal-admlnlsbratxon of charity

~Funds or- Prope1t1es in- whlch they are mterested ‘By_the-
: 'actlon of the defendants, the plamtlﬁ‘s—-elther a3 subscnbezs to

" the “Funds or ag devotees of the temples or. as parhcxpators 1n

“the beneﬁts of the charitable institutions—are nob in the leust;
. ".degree dammﬁed or m_]ured Al they say is . “ defendants |
;’threa.ten to comimit breach of their duty whereby: 8omebody -

,else will be myzred. ” ' Let that- somebody "¢ome forward and
*'complam The learned Judge - trying - the suxt in - Thackersey

. Hurb/mm Nursef/w to- which I have referred held -thét -
section ‘539 - of - the ‘Code -is, permlsswe or dlrechory and not'

3 'mandatmy, and that- it did « not prohlblba pnvate suit.”

."Mr, Mulls, in his commentary ‘on “section 539 oE the C1v1IJ

,'Procedure Code (2nd edn ), deduces a.t page 487 of lns 'book .

(1) (1884) 8 Bom 432.
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- that it correctly defines the scope.of the section, This is undoubt~ -
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- the fo]lowmg p10pos1t10n as the resulb of the authorxtles he cltes
there :— S ' : S N E 1

L “Bits brought " not to estabhsh a pubhc nght in respect of & pubhc )
. -trust, but to remedy a partmular mftmgement of an md1v1dua1 ught are’
not thhm the section.” =~ < - .. » O R R 2

T am'in entire accord with thls proposﬂ;xom I am of oplmon .

edly a suit for the purpose of remedying an a.lleged infringement

of an mdwxdual rxght, and as such is clearly not w1thm the 3
~'sect1on._: ~ R

" This sectxon contemplates a sult e1ther in the name of thev
-Advocate-General at the instance of.relators, or a suit in the' :

name of parties “having an interest in the” trust” with the |

- consent of the Advocate-General, It seems to e very clear -
. that “interest’” of the parties here contemplated must be.the '
" “interest ” that is threatened or infringed. . Otherwise :the -

result may be the infliction of grave injustice on parties who

. are not before the Court and who are not heard.

-1t was contended before us that this bemg a sulb W1th the
consenb of the Advocate-General, the Cotirt was ‘competeut to -
adjudicate upon the rights of converts to Zoroastrianism.. Assum-f .
ing that the decision is against the contentions put forward by

_ plaintiffs, the converts would naturally say =~ We ate ~hot

bound by your. decision :. we never asked you to-adjudicate on-

- our rights.~ You never heard us. You don’t know whatudocu-

ments we have-in our possession in addition to- what - the

" plaintiffs produced before you.  What right had the. Courb to
~ decide, questions relating to. our rights in our absence, behmd
- our backs and-without giving us a hearing ?”

Even if the view I have taken as to the scope of sectlon 539,

, fwas erroneous and assuming that the suit fell within the | scope. of
. that sectxon, I would still hold that it was badly, constituted and
*was not mmntama.ble, the plaintifis not have. the ¢ mterest 2
: .contemplated by section 539. The ‘object of hu,vmg relators in &
" "suit in the naine of the Advocate-General, and of having ‘plaint-
“jffs.who bave an “interest in the trust” in a,suit with. the
* Advocate-General's consént, js to have in the suit parties.who
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are interested in asserting the rights a.nd in. redressmg the= .

wrongs. for which the suit is filed.. The converts whose rights :

no.one represented them ; the Advocate-General knows nothing

e

‘we are asked to adjudicate upon have never been heard by. us:.
they have never had:a chance of putting their case before us: e

. S.'b‘”h
.Jau;:;wi_'

of their case ;: they never had.a chance of puttmg their cases .

before the. Attorneys or Counsel appearing for the plaintiffs,”

These.are considerations that ought to govern: our action on:
principle.” It may be that the plaintiffs have presented to us.
‘the case of the converts in its best aspect; bub the question. -
“whether. this part of the suit is maintainable. by them is a.
question of prmcxple, and I feel that we ought to rega.rd 1t from.'

jhat point alone. _ I

" Regarding this branch of thxs smt as a smt it is e1ther a smt :

-under section 533 or it is a private suit. As shown above, the
reliefs claimed are clearly outside of. the scope of operation: of

that section, and ‘the suit cannot be said to be ‘a suit under.

section 539, If, then, that section has no applicability, it must
' be treated a3 & private suit. Asa private suit, the plaintiffs not

bemrr the persons dammﬁed they have 1o right to maintain it. -

-»Regarded from either point of- view, T come to the conclusmh

~ that the plaint 'discloses no-cause of action in the- plaintiffs;:
" that -the plaintifis have no cause of action whatever against the:
‘defendants ; that they have no right of action in them to- claim.

the relicfs they do; and that they are not entltled to mamtam.

" this branch of the suit. -

T would fherefore dismiss this . part of the sulb “and find

* against the’ plamhﬁ's on _the issues which ralse the questxon of
then' right to maintain this suit. ~ "~ - “¢ :

* 8o far as "I am concerned, I might stop here and refram from

ﬁndmo' on the merits of the questions raised in this part oi" )

- the case. - Sueh a course, however, is, T think not open-to me..

Although my mind on the point I-have discussed is free from

doubt, it is possible that- I may be wrong in the conclusions
I ha.ve arrived at. ‘Having regard to what I have said ‘above;_

-I am most averse to say anything oa the merits. I feel that

it would ‘be-most unfair to the parties, whose fight the third -
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paxheq ‘carried on before us; to express my- ﬁndmgs ‘on the

. fmente in the absence of the.parties. whose' rights are- affected,
T feel; however, at the same-time, that: it would: be a disastrous-

thing for ‘the parties if -the case .is sent back some ‘months
hence. to find on all issues, in the-event of my. finding on-the
prehmmary point being found to be erroneous._, "There has- beem :
an enormous expenditure of time, laboar; and money in this ease. .
I think it is extremely. desirable that this litigation should reach’,

- the final Court of Appeal in as complete a form a3 possible. * These"
- considerations compel me-to-enter into a-full discussion of all-

the points.atgued before'us.. However adverse my findings may .
be to the converts, I feel that they will do no injustice to anybody, -

-as our judgment in this case. cannot possibly bind .those- whg‘

. now claim to.be converts of those who may mfeke 4 sxmllar clalm :
: hereaﬂ;er

Even 1f I had come to ‘Q dlﬁ'erenb conclusmn on thu teohmcal '

’ pmnt of law I have dlecussed above—even if, in- the end b s

I am. concerned my dec1s1on -on’ the merlbs leads to: the sa.me :

“vesult.

. The plamtlffs are not content to base their case merely on the
gtound “that; the  Zoroastrian _religion not only penmts but,
enjoins “conversion :  they go further, and contend that it. has
been usual and customa.ry amongst Paris to - admit. Juddms—:
that is, persons born in another faith—into thelr relxgmn. . They
say that such Juddins, on bemg admttted into ‘the Zoroastman
faith; became not only Zoroastrians but Parsis; and that such
converted Parsis have been always allowed to be ‘carried to the’
Tovwers of -Silence on’ their death,and that during their life-time

-they haye entered.all places of rehgxous ‘worship, such as Atash'

Behrams, Agmmes and Dare Mehers, a8 a matter of nahb. -

The pla.mtlffs contentlons shortly put are: —-Ib is. both usual

‘and customary for Parsis to admit Juddins into- their religion

and give them all, the benefits of all religious Funds and: Institu-
thIlS endowed or dedlcated “for the benefit of their. own people. ,

They further contend ‘that by the mere performa,nce of “the
Nav_]ot ceremony by o Paisi priest, thereby pubtmc on'a Sudra. »
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: ‘. and Kusbl on the person of a. Juddm, he makes him or her a -

~ full-fledged Zoroa.strlan without any other religious ceremony.
“Thé “defendants’ ‘dispute the coriectness of these contentxons*

beena admlt ed into the faith; They adnit, however that chlldten‘
‘born of a Z)rmsman fa.ther by an alien mother- have been

allowed to come into their fold by the performance of the Navjot

ceremony, by .investing such children with the Sudra and Kusti,

In order to controvert the eontentlons of the defendants thab 4
i is niot. customary to adwit Juddins or entire aliens, into the_

Zoroastrian faith, and that éven if the religion enjoined conver-

‘sion, such tenet of the 1ehg10n had fallen into utter disuse and-

‘that long-continued usage .prevailing amongst the_Parsis pre-
- vented the admission of Juddins to Zoroastrianism, the plaintiffs
called cerfain witnesses who professed to give some concréte
instances of conversions of Juddins into-Zoroastrianism. - It will -
clea,r the grOund and facxhbate further discussion if I deal with
his evidence, in the first mstanee, and record my ﬁndmgs
thereon. = [His Lordship, then proceeded to examine the oral
owdence on the point. in detail and then went 0n 48 follows :—]

.Under these circumstances, while I find . that although bhe

“conversion of Juddms is permlsmble amongsb Zoroastrians, I

also_find that such conversions aré entirely unknown to the
Zoroastrian commumtlea of India; and far from it belng cus-
tomary or usual'for them to convert a Juddin, the Zoroastrian

communities 'of India have never) attempted, encouroged or
"permitted -thé conversion of Juddms ‘to Zoroa.strlamsm. [HIS.

Lordahxp again discussed ev1deuce and continued—]. -

The lash restmg-place of the Parsxs-—-the Towers of leence-—-
- are regarded by them with sentiments of the ntmost Teverence.
They: ‘are - regarded as places of the greatest sa.nctxty. When
& new Tower is built it is consecrated with ‘most’ elaborate
religious ceremonies. Thousands of pec)ple travel long distances.
" to be present at the consecration. Such presence is regarded

‘as a_pious act’ of great rehrrxous merit, Once the Tower 1s:‘f

' s 82—
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they say that, although.the Zoroastrian religion permits of con-
“version into the faith, the Parsis, ever since their- advent mtov
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’ »'conqecmted ‘none: ”but a Na,ssesalm can_enter it and the.
‘Nassesalars - lead a life of exclusion from the members of the-
. MAwERIT - ,commumty in'various ways. The dead body of a Zoroastrian is
' vregarded with pecuhar vereration. Un death the body is washed
and pumhed -and- then handed over- to- the corpse bearers,

‘who recite -prayers -over it and. clothe it-in pure’ white linen;

After the Suchukvani éeremony is’ performed, no-one: could~

.touch- it, not even the nearest relatives. - Bofore. being taken‘_‘

from tho housé for being carried to the. Towers, -other " -solemn”
ceremonies are performed; relatives and frlendx—-a,nd, in t.he’

“ease of .a well- known person, all leading members of the com-

mumty—assemble and prostrate themselves . before bhe body
when' they are taking thelr last look. The face is covered up
and then the body starts on its journcy to- the TOWelS No,

‘ _J'uddm or Duarvand is’ allowed to look at a dead body after the
B punhcatory ceremony - is performed much less touch it. Manv
- “a time it hds happened that when a faithful servant of a Euro- '
- pean.is‘dead, his master, entertaining kindly feelmus towdrds .
. him'and wishing to have a last look: at his faithful servant, goes :
~to the house of the dead, only to. find that his request is, Wxth

many explanatlons ‘and excuses, refused. ' The bodies of | persons

" who have suffered capital” pumshment the bodies of suicides,
‘and the bodies of people on whom post-mortem exammatlons are- °

held, are supposed to be contaminated and not- fit to be put in
the same Dokhma as the bodies of ordinary Zoroastrians, bs- <

‘cause their bodies after death have been' touched by" Durvands.' '
~In Bombay, there is a separate place for these bodies known' as
A,Chotra. In other. places, if there is no - Chotra, some unused

Dokhma which- has fallen “into disrepair is ased for dlSpOSdl of -

‘these bodies, as was said to be done at Sura.t CoT R

[His Lordshlp went into an examination of the hterature

"J'extanb on the subJect and armved ab the followma conclusmns—-—]

To'sum up this part of the case, on the question of conversion_ :
the conclusions which .[ have a,mved at on t.he ev1dence butoro‘

,the Court are ;==

. ¥ ~—That the Z')roaﬁbna,n 1ehmon nob only permltg but enjoing
-the conversion of a person born in another relwxon and of non.,
~70roastrmn pm'ents, e



Vo, 'TXX.'XIII'.]. BOMBAY SERIE‘S. ;

I —Tha,t albhounh such- convemon ‘was permlssnble, the'ff‘-‘ )
Zoroa,sr;rmns ever since their advent into India 1,200 years ago, .

have never a.ttempted to convert anyone into their rolwxon. o

having been admitted into the Zoroastrmn rehglon profesaed by

theParsxsmIndm N TR SEER Y

IV—Thab the Parsi commumty of Bombay, aba Pubhc Meet--‘.'
ing, held on the 16th of ‘April, 1905, expressed its disapprov ul of -
any conversions bemnr allowed, a,nd‘ dre strongly opposed to any
" such -conversion in the present times, and resolved henceforth
not to admit even the oh1ldren of Pa.rsx fathers by ahen mothers.‘_ ‘

‘ ‘See Exhibit F.

V. ——That although conversmn is perrmssxble by the 1e11g10n,
there are certain’ conditions Whlch the candidate ‘must - fulfil

. hefore becoming eligible for admission. The condmons are that
it must first be eatlsfacborzly established that. he or she, in apply- '
"_mo* for admission, is animated by 2 good object and actuated .

by pure intentions, in other words, that he or she seeks admis-
“sion from rehmous convmtmns and not from other considerations : :
~and further, that the candidate is in all other respects fit. to beV
’~_.ad1mt;ted to the Zozoastrmn faith,

- VI—That sach an admlssmn of B, pelson born outsude of the .
. relw:on is only. potnusslble if it is esta.bhshed that by such admis-
sion “no- harm of any kmq would be done to the Zarthostl _

Mazdi yasnans t themselves.”

.

~'VI[.~That the ceremonies necessary t0'be undergone by the
- candidate for admission- are” (@) Navjot, () Burushnum, and
() a 1epeb1tzon of the Inszestlture ceremony of Nav_]ot af{mt'

 Burushnom. .

»

VIIL—That only those persons who have undelgoné ‘these

three ceremonies are entitled to the full rights and prlvxleges of :

a Zoroastrmn.

‘.'

. The only questiort of 1mportance on this pnrt of the ‘suit that

- now remains to be considered is the general question -raised by

the- plaintifts; as fo who -are the parties entit ed lo. the - 6eneﬁto
and uses of Ilze C’/earztab’e .Fzmda, and Inmtulwm 20w in the

.- .
. - ) I

1968,
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: possesswn aml under the mcmagement of . tke defenflams Thef

contentions of both- sides are fully seb oub in the pleadmm,_f
The plamtlﬁs say t— f NG (

“#-Thero exist numerous rwh endowments, consxsung of property,’ ‘both‘:.

_moveable and 1mmoveable, devoted to various’ charitable and religious put- -

poses for the benefits of persons profesung the Zoroastmom religion.” -

They say that the trust declared by the Trust Deed of the,,

25th of September 1884, .are in terms “at variance with the,

* trusts and purposes for-and to which the- same were ormmally
= prov;ded and dedicated.” '"'., :

v

. The pla,mtlffs beheve that “ at the tlme the sald Deed was

' prepared and oxecuted, there was no intention. by the terms.

thereof to excludé from the benéfits of the said Trusts any person-

professing the Zoroastrian faith. g They complmn that the defend-.
. ants had interpreted the frusts in a manner which would ex-
“clude from the benefits of the trusts porsons born: in other

religions and. subsequently admxtﬁed into. the Zoroastrian reli-
gion ; and they pray that, in-so far- as the trusts declared by the'

‘Deed- of 25th- of Septamber 1884, differ from the orlglna,l
~trusts, they may be declared uifra vires and void ; that ‘the trie:

" trusts on which ‘the.charitable ptopertles are held may be ascer-, -

tained and déclared ; that the deed of 1884 may be construed ;

- and that it. may be declared who are entitled to the ‘b_eneﬁcé ,_o:f' :
~such ot the trusts as may be held to be vahd

" Thie defenda.nts contend that theonly- pet:sons enblbled to the -

" 'beneﬁb of the Funds and propertles are :=

- Firsti~2The descendants of the ougmal emwmnts mto India from. Persm a

 who plofess the Zoroastnan religion.

Secondly -—-The deseendants of the Zoroastnans i Persm. who' Wete not.f

" -amongst the original emigrants, but who are of-the same stock and haveé sinee

thnt -dage, from time.to time, come to India and have settled here, exther

' paxmaneutly or tempoxarxly, and who profess tho Zoxoastrxan religion,

Thirdly. -—The children of a Parsi father by an alien mother, 1f such'

" children. avo udtmtted mto the relmou of their Tathers and profess tha
. Zoroastrla.n relxglon. _ . .

Shortly put, the plamtlffb say Every Juddm admltted mto

.the Zoroastnan rehglon is enmtled as a matter of nght to: all

< e
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the beneﬁbs of all the Chamtable Funds and. Instltutlons m the
dcfendants possessmn.

The defendants say The pa,rhles entitled to the benefits of . _f
“the Funds and Institutions under their “control are persons -who-
‘are Parsis who ars the descendants of the Zoroastrian emigrants”
from Persia; their Iranee co- rehmomsts who may come. and -

- sebtle elbher temmmmly of permanently in India; and the " “chil-
dren of Parsi fathers born of alien mothers, 1f they are admlttod
m, and proiess, the Zoroastrlan rehgxon L

As the questlon is 1alsed ina general form, I will dxscuss 15; -
“on the assumptlon that the ‘converts to Zoroastrianism, whose -
Tlghbs the plaintiffy assert and the defendants deny, are properly -

.admitted into -the Zoroastrian religion, aftar the performance’
of all the ceremonics which, according to the Ravayats and the

experts, are necessaty for the dus admission of a ‘Juddin"to '

Aomastrmnwm _ : ;
The Trusb Deed of 18841 declares that the pr opertxes covcred by

tha,t Deed. were for the use and benefit of  the members of the |

Parsi community professing the Zoroastrian religion.” This is
‘the only declaration which the plmntlﬁ's say is at variance W1t11

" the original husts deelared by the founders and donors. They-

" say, either this declara,tmn is wrong, or the interpretation put
upon it—chat the trusts are confined to Parsis, thercby meaning
parsons of Zoroastrian descent-—is. wrong: - They contend that a
Juddin, by being converted to Zoroastrianism, becomes a “ mem-
~ber of the Parsi commumty professing the Zoroastrian religion,”
" and as such is a beneficiary under the trusts. In the alternative,

' they sS4y, if this contention of theirsias to the corréch 1nterp1eta-

tion is wrong, then the declamtlons of trusts are ab variance:

. with the intentions of the orxgmal donors and founders and the
‘ T1 ust Deed should be rectlﬁed by the Court,

A great deal of time and enercry were expended on the a\gu-
men}p as to the exact meaning and significance of the word
Pmsls, and as t6 whether the words Parsis and Joroasmans
~mean the same thing “and des1gnate the same persons, or whether

‘there is'any distinction in the “individuals. deswnated by the'

terms Pa,rsxs and-Z oroastnans.
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< the Zoroastri rehmon - A Zoroastrian. need not necessarily

“be a Pirsi.. Any - one who ;professes the religion promul-'

orated by 'Zoroaster—be he an Englishman, Frenchman, or’
Amerxcan—-becomes a Zoroastuan the moment he. 1s con-
E verced to ‘that Faith. ~But how can . he become a. Pars1'(’

- It was argued that the sixth plmntlﬁ s wife was now a Pars1.'
Supposing a Parsi lady. becomes a Curistian and marries a
Frenchman can ib be said that she had become a Frenchwoman :
And if she adopts Christianity a,nd marries ;m Enorh%hmarr,
-~ dves she become- an Enghshwoman ? Oue has only to sec . how
the word Parsi .came Anto- emstence and what it was meant to,
de51gnate to realize that the WOI'd Pa.rm has on]y aracial signie
ficance . and has nothing -whatever to do with. his- 1ehg10u<;
protessxons Mr. Dossabhoy Framll in‘his * History of' l/ ¢ Paorsis)

_ says the word tokes its derivation from Pers or Fars, a provmce

in Persia,. from which the omrrmal "Persian’ emmrants came to
‘India. Several witnesses "corroborate this, - One Wlbness, M.
Ja.msety Da labhai Nadershuh, . who has visited -Persia und
studied the cumfoun luscrlptmns in Persm throws more hfrht on
the subject. . He sayst— . _ . " o

“In the As,syrlan records I find the earhesb mention - of the - word Pea.s ;
.The ‘word is applied to the country called Fars’ ‘and to-the. people of that"

“oguntry . . .-.The word -originally used for.a provxnue was applied to"

the whole bountry of Iran (Persia) later on. The word Pers in the Babylonian
* inscriptions was first used to indicate the country, and theu it came ho indicato
the inhabitants of that country.” .~ -~ .. ot Pt
+ It will thus be seén that the word Parm when used in Indla."
could only mean. the peoplb from Pars. “When- the ‘emigrants.
f1om Persia . settled in India, the people around them probably
- knew little of their rclmlon but they kunew they came from Pers

or Fa1s, and they called -them Parsis,.” Thus, all the descendants
. of the original emigrants came to be known as Parsis.. A Parsi

‘borh must always be a Parsi, no matter: What other 1elmon he
subsequently adopts and professes, . He may be a Christian Parsi,

‘arid he. may be any other Parsi, according to the religion he
“professes ; but a Parsi he always must be. . The word Zoroastrian:

simply denotes ‘the religion of the individual : the word Parsi
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) -denotes h1s natlon&ht) or commum’oy, and ha,s no religions Qiom- s '1008"3.{

ﬁcances whatever attached toit.” To my mind, the. dlstmctlon ;

»

" between the - two terms, Zoroastrian and Parsi, is mos}- clearly

. defined when one sets about carefully examining the réal mean-
"ing of the two expressions ; but . before the French wife of the "+ % i
~ sixth plaintiff proposed to be converted to the Zoroastrmn religion ~
+" and claimed to have becomb a Parsi, I doubt if anynne ever

; 'cared to make ‘the' sma lest’distinction in . the use of the two

.words. Before 1903, no one ever gave a thought to this dlStll’lC'j~

< tiom.  As late as 1872, in a,leglslatlve enactment (Act IIT of
1872) the munifestly - unmeaning expression Parsi religion”

is used to designate the . Zoroastrian religion. * Surely; there 1s/;

_ no Parsi religion in existence. What, however, was.intended
. to be. conveyed by the expression was the religion- generally

professed by the Parsi community. Tomy mind, the expression

“Parsi religion ”’ is as meaningless as the expression : “English
- e‘lglon »" ¢ French religion,” or “ Dutch religion.”, - Before  the
" ‘controversy in- connection with the " French ’ lady arose, no. one
“had theé remotést idea: that a Zoroastrian could be anybody

. other than.a member of the Parsx community. For centuries,

“the only people who in India professed the Zoroastrian I‘ehOIO‘l
. were the members of the Parsi. community born in the reh«rmn
of their forefathers, No one had for twelve centuries ever made
‘an attempt to convert persons p1ofessmrr other religions, Prose-
~ lytising was Wholly unknown amongst them., No one preached

. the religion or attempted to teach it to an ahen. "There was not.

" an instance known either in modern or ancient times, of anybody

‘but a Yarsi who professed the Zoroastrian religion. The Zoroas-

. trian religion wis professed by the Pursis alone in India ; and
- small wonder, therefore, if the expressions Zoroastrians and
Parsis came to be loosely used, as if the two words. meant one
and the same thing. 'In 1884, it was not within.thie contempla-
tion of any one that, in the near future, converts to Zoroastrian-

.ism would comé into existence, and neither the English Solicitor
who drafted the Deed of the 25th of September; 1884, nor those
- who instfucted him to prepare the Deed, and who subsequently-

execited the same, had ‘the remotest: conception of such a class
or such . an -individual ‘as an alien Convert to- Zoroastuamsm
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_coming into existence ; &nd therefore there cou]d be no possnblev‘,

object i in mtentlona)ly declaring wrong trusts or trusts_at vari-

“-ance with the intentions of the donors.and founders, In fact, in -
" paragraph”12 of their plaint, the plaintiffs themselves say that, -
. in declaring the trusts as they are declared in the Deed of 1‘48.}, )
' there was no intention ¢ to exclude from the beneﬁt of the trusts

any person professing the Zoroastrian faith,” ‘meaning- theleby ’

- Juddin converts to Zoroastrianism. Thxs, at all events, is an *

admission that there was no. intentional WI‘OUD‘ deelaratwn -of

. trusts in- the Deed of 1834, Till 1903, the‘two expressions;
- Parsis and Zoroastrians, were used. most promixcuously to -mean
“one and the same  thing. When- the members of the Parsi -
. community professmo' the Zoroastrian -religion were sought to
. be designated, some used the word Parsis. and some used the -
- ,wozd Zoroastrians, Since the controvexsy, some " persons who "
v _est&bh;hed new charities have, in “order to avoid all possxhle'
._mwunderstandmor and to. have no. room - for. doubt, ~used ‘the -
-. c*zplessxon Parsi Zarthosti, -This is by no means o new combina- -

tion, " As far back as 1836, Framji Cowasji Banaji_ uses. the
expression “ Parsi Zoroastrian” in his letter to- his _eolleagues .

of the Punchayet (Exhibit AoQ) Many witnesses were ques=

txoned on the subject and they were all uhanimous- that Parsis
and Zoroastrians were uscd as synonymous terms and conveyed :

the same moanmg Plalﬂtlffb Wltness M. Sherlarp Bharucha,’
SAYS te= : , : _ -

-

« would use the two terms Parsis and Zoroastrmns as synonymous terms.
This is the way in wh:ch these - terms have always been used and arestill -

~ used. -As soon as the woxd Parsi is used -the only 1dea sug gested is that
- he is a Zoroastrian.” .

- Beram: Shermr, an Iram pnest another of the plamtxﬁ’s

-wi .nesses, says "—-

“ Some Mahomedans in Persia: call us Parsxs, some call us ZarthOstis. :

" The word Parsis isin common use in Persia. It means Zarthosti, = Mussul-
_ mang in Persia use the.word Pmsxs commonly to deslgmte our people——the'
_ Za.rthostls »

" Another of the plamtlﬁ‘s thnesses, Mr Jam%ed‘]l Dadabhm |

- 1\Tadersha., poxnts ont how the words Parsi and Zoroastrian are

used mdxscmmxnately in certain Pehlviand Persian Works - The -
defendants’ principal- mtness, ’V[r Jivanji Mody, SAYS tmm -
“ In Indm, the word Parals or Zoroa.stuans has the same swmﬁcatlon

.
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The Parsi’ ‘high prxesb Dustoor Darab, says -

“The two terms Parsi and Zoroastrian aro Synonymous, because in Indxa wo

: have made no conversmns. Every ono in India knows that they are convertxble '

terms,” e -

This dlaCllSSlOﬂ as to the exact meamm and mgmﬁeatxon of
the words Parsi a,nd Zoroastrian was addressed tous on the

question as to- wiether, if the trasts: declared in -the Deed of
1884, were correetly intetpreted by the defendants and those.

declaratlons excluded Juddin converts, such declarations Were’

-not at va'mnce with the intentions of the donor and founders of

the charities. - It so happens that there are no documents, either .

in original or in copies, existing at present ‘with reference to
some-of the immoveable properties ; in the case of other immove-

able properties, the defendants have amongst their records copies .
of original documents, Mr. Lowndes, for the plaintiffs, correctly

contended that in- cases where no, originals or copies of ‘any
‘documents evidencing the trusts in connecuon with a partleular

property existed, the question for whose benefit that partlcular .
: chsmty was establlshed must be gathered to use his own wordg,'

% from usarre and fencts of tho founders” . He. contended that

_the question for the Court to ascertain was “ What were the -

intentions of the founders of these various charities as_to‘petsons

" who.were to benefit by them,” He argued: “ Where words aré"

ambiguous, you must.look at the tenets of the founders?’ And

“he claimed the right . of proving copies and tendering them-in -
ev1dence contendmg that the documents wére * admissible for .

the purposes of dscertaining the meaning of the words Parsis

“and Zoroastrians.” I have here reproduced the arguments of -

the learned counsel in his own la,ncrua(re as I ﬁnd them in my
notes made at the time. . . . -

These. arguments - appeared both to my - learned btother and

'-myv.elf to be absolutely sound ; but what was the attitude adopted -

by.the. defendants? Their counsel contended that section 7 of the
Statute of Frauds, XXIX of Charles IT, Chapter ITI, was in forcs
in British India, and that under the provisions of that sectlon,

‘copies of documents evidencing trusts of immoveable propettles .

were neither proveable nor admissible in ev1dence. :

- This posmon adopted by the defendants, appeared to 1o to be_
most ezbramdmary They ;vlmltbed that they ‘were trustees

E:2 54_-—0 o
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. holding " & large: number of immoveable. properties on certain
_-Charitable Trusts for the benefit of their community. They:were -
i -possession - of ‘copies: of documents evidencing those. trasts.-
They werenot ina position even to suggest that those copies
: -were not genuitie and authentic. In fact, they knew that they. "
" Jausgrar
Yumsmr, © -were' authentxc ‘and genuine copzes They were subsequenbly ;
ptoved to 'be such _before us;” The records in their. possession~
“which contained the copies were “not their property bub were the -
properby of the Parsi community. They knew that a questmn:‘:
~of the greatest importance to their Commumty was being dealt
' W1th by the Court, Their obv1ous duty. as trustees, ‘it scemed to
e, was to place all available: materials in their possessmn and
b their disposal before the Court and to assist the Court to come
~ to a correct decision, Instead of that they made -a determined
‘effort to keep back important documents, by . pleudmg a section-
of an English Statute of 16771 We felt, however, that’ if.the
* defendants had a legal right to withhold these documents, they R
“were entitled to do so; and that the Court was not concerned as-
to whether the attitude. the defendants were advised. to- adopé-
. was a correct attitude for frustees of large -public charities to
adopt ; and we had to listen to'long and learned arguments or
this point with the result that wo held that there was no: sub---
starice” in ‘the . defendants’ contentlons I'do not. propose to
wander through the labyrinth of legal authorities which were -
cited before us, for in my opinion the defendants’ contentions ‘on -
» th1s head could be very shortly and summanly dlsposed of,

Sectlon 7 of the Statute of I‘rauds runs thns —

oo -~

e VI I " And be 1t further enacterl by tho authomty aforesaid, that fxom and :
- after the said four and twentieth day of June, all declaratmns or creations of -
* trusts or conﬁd.ences of any lands, tenements, or heledxtaxuents, shall be mani~ -
“fested and proved by some writing signed by the-party who is . by law enabled
' to declare such trust, or by his last will i in wntmg, or el%e they shall be u‘terlv
~ void and-of none effect.” »

- Tt was argued on' behalf of the defendants that under thxe
.sectlon, no- trusts of immoveable properties. could be: proved
" unless- the trusts weré, manifested and proved by some writing
| signed by the settlor or founder. In other words, the defendants
contended thet the plamtfﬂ% could, provc ‘no trusts wba,tever of
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- some of theso immoveable properties held by them as thére wete -
' 'not in existence original documents signed by the foundersthem—' e
" selves mamfested or'proving those trusts.’ This contention came:
~ to this, that the trusts of immoveable "properties, ina re&pecb of
" which there were no-documents signed by the *original foundels,
~ -were, in the words of the tatute, “utterly void and of none -
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“effect.”” Tt appears that i in 1881, in the case of Bai Maneckbaiv,. -

-argued- before us, whether the Statute of Frauds really ever ‘did .

* Bai. Merbai®, Mr., Justice West held that tbe Statute of Frauds .

applied to ¥ the mhabltants of Bombay,” and he thouaht also- to
the Parsis. . I do not think it.is ‘necessary to go into the questlon

apply to India. - Assummo- that Mr, Justicc Wesb was right,

Fvhat happened was that, in the followmg year; the Legislaturo
'sunphﬁed miatters when they passed the Indian Trusts Act by re-
pealing section 7 of the Statute by.section2 of that- Act. The Jearned -

" Counsel for the défendants, howerver, contended that inasmuch

as section I of the.Indian Trusts-Act provided that nothing therein -
" contained apphed to, public or puvute religious or charitable -

. endowments, the- repealed section  still apphed to Chautable

Trusts and was only- repealed so far as it . related to prlvatc-,
-trusts, This arfrmnent; if true, leads to some ‘manifestly absurd :
. situations, If correct, it means that the Legislature deliberately
~ removed a legal ehﬁ,ctmen’b which, might have proved a powerful
-instrument for the pu'ipose\of defeating trusts in the handsof -
. duhonest trustees, so far as private trusts - were concerned ‘and °
3 ot loft all public Charitable Trusts open to this 1nhrm1ty.

":txes to trustees on tlusts, one for the’ benefit of his farmly and-
the other for public charitable purposes ; executes two Trust ’
~-Decds and registers them ; and then by somé mischance the-two

If for msbance, a man conveys twp of his 1mm0vea.ble proper-

Trust Deeds are lost, burnt, or destroyed the’ beneﬁcmnes of the
famlly trust could always prove the trust by the copy from- the

. Registrar’s, records’; but inasmuch as ‘the .copy relating to the -
" public Charitable Trusts is not s1gned by the party’ “who is by

law nena.l_al.ed to declare the trusts ’—which, according to: Mr.

- Strangman’s argumerit, means the founder aud.no -others—the

' .0 (1881) 6 Bom. 863, -
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put this view to the learned Counsel and he said t}at that was -
the law. "I declme to believe that ‘the Legislature mtended any-

'thmg so manifestly absurd and so repugnant to one’s. common,'

sense. - In my opinion, the saving clause in section 1 of the.

“Indian Trust Act has no applicability to the repealing section that
" immediately follows, and that section 7 of the Statute of Frauds !

: ‘lS w holly repealed by section 2 .of the Indian Trusts Act of ]88" »

"That this view is correct appears also from ¥ A Collection of

bqtatutes relating to India,” published in 1899, under theauthor-'
’ 1ty of the Government of ‘India. - In Volume I, Appendix’ 1, at .
* page 490, I find it distinctly stated that sections 7 to 11 of XXIX'(

- of Oharles 11, l/ha,pter 111, are 1epeaJed by sectlon 2 of the Indlan

- Trusts Act of 1882, -

Theré is, I think, auather equally effectue answer to the objec-
tion based on section 7 of the Statute of F rauds.. Do the words.

" “the ‘party who is by law enabled’ to declare such trust” mean

only. the founder and 1o one else, as ‘contended on behalf of ‘the »l
“defendants?  T.think not. In Ifoclze/oucaulrl v. . Boustead®, "

- where the defendant pleaded section 7 of the Statule of Frauds as

" a-defence to a suit in which a. declaration was- sought that he
_ had purchased certain immoveable plopelty\as a trustee for -

the plaintiff, the Court of Appeal held that the letters signed -

- by the defendant himself were sufficiént” to satisfy the requlre- .

o ments of the Statute. ‘Lord Justice Lindley, i in delivering the -
" judgmerit of the Appeal Court, after citing Forater v, Hale(z) and"

Smith v. Jfatiﬁews(") says (a.t pages 205- 206) —_

‘ “Accordmg to ﬂnese authontxes, it is necessary to prove, by somé mxtmg‘

. of writings signed By the defendant, ot only that the conveyance to him was

- enbject to some trust, but also what that trust-was. - But it is not neceesary -

£

~ that the trust should have been .declared by such-a writing in the first ™ .

instance ; it is sufficient if the trust oan be proved by some wntmfr szgned :

by the defendant, and the date of the wriling s 1mnate‘rzal 3

“The Court of Appeal also admltted parol ewdence in: addltlon
to the defendant’s letters, & holdmrf thmt other evxdence'wasff

. ._v .

() [1897]10h. 196, ) (1798)3Ves. 696,

© (3 (1861) 3D, Fi & J, 139, '
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adrmssxble in order to pxe\ ent the Statute from bemo' used- m"‘ o

order to commlb a fraLd ”.

"\‘ow m thls oase, the commmsmn of a,fra,ud was, s, of course,'“’
farthest from the defendants’ intentions. It is hardly conceiv-" )
“abls that the defendants desired to contend that the trusts m"' -
.1espect ‘of those Towers of Silence in respect of which there are

“'no documents. at_all, and the trusts of other propertles in’
respect of which there are no docitments smned by the founders,,’

were therefore * utterly void and of none effect.” Tt appears: to
me that all that their legal advisers -intended to do was to put

. bobstacle in the way of the pla,mtlﬁ's proving. what they said they’
" could prove by a ré&ference to-the documents in the. defendants’

posseqsmn, namdy, that the founders of the chnr:tles to which

these copies in defendants possesuon related were intended

for the benefit- of all Zoroastrians, including Juddin converts.

" FHAowe\ er"th\a‘t‘mfty bé", Rbcﬁd‘oz&c&ul(l v. Boustead @ is auth‘ori{;jf
for holding that admlcsxons of being trustee and what those'.

trusBs were ~containcd in the letters of - the trustee hlmself the
defendant in the CaS0mmWETs sufﬁclent to satxsfy the prov1smns
of section 7 of the Statute of Frauds, and that it is 1mmatenal at
What date such ertmgs came into exnstence - '

T am of opinion, thelefore that in this case the Trust Deed of

' the 25th -of September 1884, would satisfy the provisions of

the Statute, even if the 7th’ section had not been repealed, The
. defendants’ predecessors in 1884 ‘were “persons enabled by Taw
- to declare” that they held certain immoveable propertles in

" trust and also to declare what those trusts were, They did so by

the Tf.us_'tv Deed of 1884, The quesbxon between the parties is
whether, if théir mterp'retatlon of the Deed.of 1884 is correct,
the ‘trusts they declared were in accordance with the ongmaI'
trusts as intended or declared by the founders, or whether they

~“were at variance with the trusts declared or intended by the
" founders. In order - to -ascertain this, it was necessary that we
‘ should have before us all such documents as wero. properly:

q‘proveable and admlsmble under the provisions of the Indian

. wpsm 1 Ch. 196, *
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1008, Fx 1dencc Act and we accordmgly allovx ed the plamtlﬂ's to prove '
8w ..and put in coples of the various documents relating to the foun-
ﬂ’gi’;}; .. dation of various Charitable Institutions. The.persxstence with
. PETIT . which this point was pressed seems very extraordinary, in the
e S;R - face of the fact that the defendants themselves, in paragraph 25
MSETJI -

. Jissmar, - OF their Written Statemenb submit the questlon * whether pér-
- ~ sons in whose possessxon and " under Whose control the said®

. propertles were, ‘were not entitled to declare the trusts thereof
as they did by the said Deed of the 25th of September 1‘*84 .

Further, it appears to me, on a careful study of the’ sectlon,
thab in spite of the concluding words “shall be utterly void and-
of none effect,” the section is ieally'one that yegulates procedure,

~and that, even if it did apply to India at one time, the enact-
- menb of the Indian Evidence Act would supersede this section.of
the Statute. . The scheme of the section is undoubtedly to regulate
" how trusts were to be proved in a Court of La.w, and the con-
. cluding words’ merely denoto’ what ' the result should “be if a
. particular mode of proof was not available, What Lord Justice.
Lindley says in his Judgment in Rockefoucauld'v. Bowstem @ Jends:
support to this view. Referrmg to the - contentlon, that tho"
Statute of Frauds had no application to lunds 1n Ceylon, Lotd
J ustlce Lindley says. (at page 20’7) —" ’ S

- “’_lhe Statnte relates to the kind of proof requned in tIus countl) to-
enable & plaintiff suing here to ‘establish his case here. -It does mot relate
to lands abroad in any other way "than thxs Jb rerrulates plocedure here, not
'tl‘nles to Iand in’other countries.” C

I am inclined to hold that. sectwn 7 of the Statute of Flauds
was mainly intended to regulate procedure, and that it never
- applied to this country at any. time ; but, ‘even if it did, I hold’
that the Evidence Act, when it came into force, entirely super- '
-seded it. The Levxslature, however,’ Wlthout waiting, and in-
- order to avoid complicationsi—on the assumptlon that his view
was correcﬁ-repea.led the section as ‘soon as- they found that,
Mz, | Justice . West thought it applied to the inhabitants of -
‘Bombay and to the. Pursm.. Posmb]y, the view was correct, "I .
- have not gone into the question very fully,_ because 1. yholdvtha.t .

- {18971 Chi196.



“if it did apply, it was wholly repealed by the_ Indian Trusts Act
~of 1882, both as regards Public and Private Trusts, Ialsohold’.
that the Trust Deed of the 25th of September 1884, fully satise
fies the provxslons of sectwn 7 of the Statute of Frauds, even if it .
“had .not-been repealed and .was still § in force as re(rards Pubhc L

;' beneficiaries, are the Five Towers of Sllence at. Malabar - Hill i

WOL. XXXIIL] - | BOMBAY. SERIES,

Charltable Trusts S L e

’ The 1mmoveable plopertles in re%pect of which we have to'

ascertam what the real- trusts ave, in_order to find out Whetht,r
Juddin converts. were intended to be included amongsb the,

and the three Sagdis, the Sagdiwala’s house, the Fort and Bahar-

ote Nasakhanas and the Godavara Agiary: - [Hxs Lordshlp ‘

_'enumerated those documents and proceedéd —]

These are all the documents re slating to the. 1mmoveable pro-

‘perties dedicated to charities which are the subject-matter of tho
contentions between the partics, and after carefully going over.’
overy one.of tl*ese documents, I have set out in- full, I believe, -
‘every expression relied on by the plamtlﬁ's incsupport’ of their
contentxons, that these. expresswns were intended to 1nc1ude ull' .
3 Juddm converts to Zowastrmmsmb o I e

" The' lannuawe used in all these documents is, to my mmd '

“most clear and’ unambwuuus The people’ for whose benefit

these institutions were estabhshed the .persons for whose use

these religious establishments were “founded, were ﬂw members
Tof the Zmoastmm :Community of. Bombay The' expressions most
. _frequent]y used are “ Zoroastrian population of Bormibay, ?- “the .
Zoroastriat Anjuman, ” “the people of the Zoroastrian Com-
. munity,” “the people of the dnj yuman of the Mazdiasni faztﬁ,” '
““the whole Anjuman, 7+ 4 the Holy Zoroastrian Communtty of.
Bombay,” “the Dustoors, ' Mobeds Herbuds, and Behedins of -
the Mazdiasnian religion of the Holy Zoroustrlan Commumh,”
- #the entire Zoroastrian .Anjuman of Bombay,” “persons of ‘the

" Firka of the pure and best Mazdiasnian religion,” “the Zoroast-

rian Community of Hmdustan,” and “ the Khas va-Aam of the ‘

Zoroasbrmn Amu aan’?

lhe utmost’ stretch of nmnmahon cannot cony, ey to my mmd .
~ the.impression that the Founders, ‘when they used the 9<prcs- ;

o lgar
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smns seb forth meant or mtendcd to mclude amongst the" obJects
of their benefaction, the Lalias of ‘Bombay, the Dubras from
' Surat and the Bhangw Mahars, and Kahars of Gujardt.. . ».+

o MANERIT |

A J uddm may chome aZ oroashrmn, bub ho‘v he ever “could -
possibly become & member of “the. Holy Zoroastrian’ Anjuman

of Bomtbay,” or be one of ¢ the members of the Zoroasbrian Com:-

ity of Bombry,” ot become one’ of “the Anjuman of the’

Mazdiasni faith,” passes my compxehensmn A Juddm con- .

‘ Verted to Z oroastrianism had never come into ox1stence. Subh
‘a person could not po=sxbly= have been within the contemplabmn ‘

of the donors and -founders :- the poss1b1hty of such ‘a being

" coming mto existence would be so new and nove'I that if the_
" donor ever conceived-such an idea and intended to inclade ‘him
-in his -benefaction, he; w ould certainly designate’ him. separately
“and specially, ‘and not include him in the general description
~of the commumty of his then existing co-rehglonlsts and their -
. descendants, It would be & most violent presumptlon to make,

—a presumptlon utterly unjustified by the. cxrcumstances ex1st- ,

-ing ab "thetime when these. institutions were founded— that the ‘

poss1bxhty “of a Juddin convert to Zoroastiianism was ever pre-

" sent’ to the minds of these founders and that they 1ntended to -

mciude hxm. A

-1 have not i",h'e sxﬁa]lest (.ioubt.’tbhat 1f”‘the contingen'c); of‘mi

" ;ahen be1n0' ever admitted “into the religion had been present to

the mind of the founders as being even most. remotely. possﬂ)le, L

- they would have made special provisions o ezclude them. ‘The con-
ditions made by Bisni, when handing over hlS Tower to the

- Anjuman, are typical of the feelings entertained by rcholous]y- '

~ inclined Parsis of those days. Tt was! only such Parsis as were

. most religiously inclined- and were devout followers of the tenets .

of the religion as they underatood them theén, that would found -

"and ‘endow such institutionsas those the Court is dealing with -
" now.. ‘And if they objected. to even a Parsi -corpse tonched by
. _Durvands being disposed of in'the Towers of Silence-—if they:
- considered that-the corpse of : a Parsi vas polluted by havinga~

post- mortem perfovmed on it, or by even an inquest held ‘on it; -

"~ or.by being, brought from upcountry. through Durvand Agency -- -
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- bow ‘could they be expected to have. con‘templa.bted &, Durvand’s ‘.,
body being disposed of in the Towers ; for, no matter what five

“oreten” thousand years. ago  the Zoroastrian religion laid down
as to proselytisation, their ideas since their advent into India had
crystalized info the belicf that a Durvand’s touch, or even his

' gaze, was enough to defile a Parsi corpse, and if such a corpso

is not allowed to be carried to the Towers for disposal and is
: placcd on a. Chotra or an unused Tower, how could they be
supposed to have contemplated the possibility of a Durvand
' corpse being carried to the Towers so zealously guarded from
even the approach of a Durvand?, A Durvand Zoroastrlan was &
vbemg who,never enfered their thoughts. o L

~ To my mind, the language is clear and unambiguous. The plaint-

>
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"iffs, however, argue, that the language is capable of including .

and does include, Juddin converts, In interpreting doctiments,
“there - is abundant authonty for saying that the Courts must so
 construe documents that, when the intentions of the donors and

founders are clearly ascertainable, they must be given effect to,

- T will assume, fof the sake of argument, that the languace of the
document is ambiguous, meaning thereby that it is such that it
is capable of .both interpretations—the one urged by the plamhﬂ's

. and the other contended for by the defendants, In that case the

documents should be interpreted accordmg to certam well—estabv ,

lished canons of construction,

-In Tud01 s Charitable 'l‘rusts, page 169 (4th edn. ), the resulh

of the authorities is summed up as follows: —

«1f the intention'is expressed in the instrument of foundatxon . . no

difficulty arises. 'When, however, it is not so expresced, or is oxpressed in

ambiguous terms, recourse must be had to. extrinsic circumstances, 'such a8’

the known opinions of the founder . . . contemporanoous nsage, or the
like, for determining who are the objects of the charity” -

< In Smith v. Packhurst, Lord Chief Justice Willes says 1=

* ¢ Before I proceed to the questions, I shall lay down some general rules and
maxims of the law, with respect to the construction of deeds; firgt, it is a
mazxim that suck a construction ought to be made of deeds ut res magie valeat
quam pereat, that the end and design of the deeds should take effect rather
than the contmry. . ,

S T (1742)3Atk.13§.
B 8126
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-4 Another maxim is that such a construction should be made of the words ‘ir
“a deed, as is most agreeable to the intention of the grantor .. ., . .. wehaveno:

"» power, indced, to alter the words or to inse_ft words which are not in the degd ;-

_ but we may and ought to construe the words in a manner the mest agreeable to the -
. meaning of the grantor, and may reject any words shat are merely insensible s

These maxims, my Lords, are founded upon ‘the ‘greatest authority, Coke,
Plowden, and Lord Chief Justice Hale, and the law commends the astutia, the~
cunning of Judges. in construing words in such a manner as- shall best
answer the intent: the art of construing words in such ‘manner as shall de-
stroy the intent may show the mgenmty of Counscl but is very ill- beconnno
a Judge.”" »

In the case of the Attorne J—Genefal v, Drummfml ) Lord '
_Chancellor Sugden, says :— -
"% One of the most settled rules of law for the construchon of ambxgmtles
in anclent instruments is, that you may resork to.contemporaneous usage fo -

. ‘ISCBltaln the meaning of the deed; tell me what you have done . under such LE

. deed, and I wﬂl tell you ‘what that deed means,” R

Th1s case Went to the House of Lords, Dmmmond V. le
Attomey -General® where Lord Campbell laid down this rule-k—l

: “In construing such an mstzument, you may- look to the nsage to see. in
. what sense the words were used at that time; you may look to contempo-.
" raneous documents. . . °»  to see in what sense the words wem used m tbe
age in which the deeds were exccuted ! : :

Sn' John Romxlly, Master of the Rolls, -in Atéomey—@meml Ve
lee Dedham School,® says s —

-« What this Court looks at, in all chfmtzes, is the ongxnal mtentmn of the
£ounder, snd . V. . this Court carries into effect the mshes and

* intentions of the founder of the charity.”

While looking at the various authontles laymg down general
_rules of construction, I came across a case which goes further
‘than any case I have ever known, 'In fhl§ case, Foweil v. Tran-
~ ter®, Baron Bramwell says:— =~ ¢ : '

* ¢ The plaintiffs labour under this difficulty, that they admit the natural and

" .grammatical meaning of the words to be against them. Tho- -golden rule of
- construction is, that, words ave’ to be construed according to their, natural

meaning, unless such a construction would either render them senseleqs, or

_ would be opposed fo the general scope and 1ntent of the mstrument, or unless

® (1340) 1 Dr. & W. 853 at p. sss. Y (1857) 93 Beav. 350 at p. 305.
©) (1849) 2 H, L. C, 837 at p, 863,.. ' . (9 (1864) 3 H, & C. 458,
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, t/wra le some verg/ cogent reason of convemence m favour of @ dzﬂerent ,

v mtcr_pretatwn

i have referred to this last case only for the purpo;e of show-‘

\'-mg to what-lengths Courts will be prepared to go to carry out

the intentions of the parties in the Instruments that come:
before the Court £or construction. In the view I have taken of-

- the meaning of the expressions used in the Instruments befare
- the Court in this case, it is unnecessary to invoke the assistance.
~of the rule laid dotwn by Baron Bramwell. If however; - the

“natural ‘meaning” of the words used had been differently-
: construed if the natural meaning had been what the plaintiffy
-contended for, I should not have hesitated to hold that in the

present case .there aro many ‘“very cogent reasons of con. -

venience in favour of a different interpretation.,” The reasons
would not only be cogent reasons, bub they are, to my mind,
very imperative reasons,. If the interpretation sought to be put
upon these instruments by the plaintiffis was to prevail, the
pla1nt1ffs would succeed in encompassmg the disintegration and
- ruin-of the. whole Parsi community. We were told by the
learned ‘counsel- for the defendants that the Parsis were. proud

of ’che fact that there were no street beggars and- professmnal :

proshtutes amongst the Parsi community and the community.
* took care of its own paupers and cripples, If the plaintifis’
‘contentions prevailed, the community would very soon have no
Vrea{so‘n_ to boast of these characteristics of their race, and, the

“Parsis would soon cease to exist as a community by reason, of

the rapld invasion of all pauper Sweepers and Dubras of Gujar4t,
who would, no doubt, be attracted to-the Holy Mazdiasni religion

by reason of the fifty-three lacs of rupees in the possession of tlie:

defendants, and the other advanisage's of belonging to the Anju-

‘man of the Holy Zoroastrians of Bombay. It must be remembered

that the question must not be judged from the standpoint that;

in the present instance, the p}amtlﬂs are fighting for the admis-

sion of an educated and cultured lady, belonging to one of the
most civilized nations of Europe. . That is a mere accident. If
the Court had to take into consideration *cogent reasons of

. convenience,” it would necessarily have to consider what would -
be the immediate and natural result of reading the documents .

y _._551%
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198, . ina way which Would throw open the door to general and pro-
Sie miscuous admissions of converts.. : ‘

" DhxsB& ‘ C
Mavexsr - As; however, T have said before, there is no neces51ty, 50 far
R ¢ 1 1 v I .
' o as I am concerned, for departing from the ordinary rules.of

» J Af;;:m: . Gonstruction. As Mr. Jiwanji Mody pointed out in his evidence,

Jramman - the Parsis'of India constitute distinct communities at the various.
- ~ places where they have.settled down. We have the Parsi’
Apjumen of Boirbay, the Parsi Anjuman of Surat, the Parsi.
Anjuman of Navséri, the Parsi Anjuman of Calcutta, of Madras,
B and even of such places as .Cambay and Ootacamund, where
. there are only a very very limited number of Parsis, When
gstablishing'Chaxfitable Institutions, or cndowing Funds-for-
- .religious or charitable objects, the ruling idea appears always to "
be that it is for the benefit of the community of the place where
the Institution is'founded or the Fund is endowed. Wherever -
Parsis settle down in a place in sufficient numbers to feel the
want of a Tower oran Agiary or Fund for. maintaining an
establishment - of corpse-bearers, they founded these Institutions ;
either by general subscriptions amongst themselves, or some -
wealthy charitably-inclined Parsi founded them  abt his olwnA }

- expense, * The Institutions and Funds are for the use and benefit -
" of the community of that place. New comers, who settle per-
‘manently’ in the place, contribute towards the upkeep of the-
Institutions and add to the Funds according to. their means on -
all auspicious and jnauspicious’ occasions. = When ‘somé co-
religionist visits the place, he is, as a matter of course, allowed -
to use the Agiary of the place; and if he should die in thc place, -

he would" be carried to the Tower of Silence of that place ; but
“unless he has settled down in the pIa,ce', he is not a member of the
- . Anjuman of that place. © Supposing’ a party. of Parsis * was
. trave]lmg in Gujart, they would all be allowed, without ques- -
' tion, to go into the Atash Behram or Agiary of the places they
- visit, to say their prayers, to make their obeisanceto the Sacred
. ~ Fire, and present sandalwood to the Fire Temple, and make
‘money ‘presents to thie priests attached to the Institutions. If
‘some one of the party died, his corpse would be- carried to, and
- disposed of in, the nearest available Tower. The mere extension
~ of those privileges do not make them the members of & partmu]ar
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An]uman of a partlcular place "The ,In'stitu!‘;ipﬁs“and Funds
" that are the. subject-matter of_ contention in this suit, were all of
them - endowed and founded for the Parsi Community of Bombay
and every éxpreqsmn used conveys. but one meaning, viz., that
they are for the use and beneﬁb of the members of tha,t commu-
_ nity.- e ‘ e
On this subject, it is nnportanb to remember thab we are not
asked to construe formal documents founding the Tnstitutions..

They are -more or less informal documents, relating in some

- way to the Institutions, none formally founding any one of them,
such as a deed of conveyance or a declaration of trust,

It is a.lso of importance to remember that, in many instances,

there are no documents ab all. - For instance, ‘there are no*i

documents relating to three of the mest ancient Towers Gut of
. five ;.there are no documents relating to one of the Sagdis ; there
aré no documents relating to the Fort Nasakhana. and ‘the

Sagdiwalla’s house; and. the only document relating to the -
Baharkote Nasakhana is a release passed by the - executors of ‘

the founders, years after the death of the founder, -

A ‘How is the Court to ascertam the Trust 1elat1ng to these ‘
- Institutions, which are the greater portion' of the Institutions *
in question in the suit? By ascertaining the usage prevailing

~in the community and by the ‘tenets’ of the founders... The
Court must ascertain the intentions of the founders, by first
ascertaining what has been the -usage. prevailing in the com-
munity and what were the tenets- of the founders of those
charities. . That is what the .learned counsel for the plaintiffs
has himself urged. I entirely concur in this view, and am wills
ing to'apply those tests o find out who were the objects intend-
ed to be benefited by the founders of . these benefactions. . [His
Lordship referred to certain documentary evxdence ab this pomt
.and continued—] . - . ... - . . RS

" The facts to be gathered from these Exhibits appear to be that, |

in the early part of the last century, Parsi:children by ‘alien
mothers were allowed to be invested with Sudra and Kusti with-
. out much difficulty, but when the evil grew, there was opposition
to this practlce, and ab first such practices were sought to be

»
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restrlcted by makmg the prevxous perm1<s1on of. the Punchayet-
necessary, but. later on the feeling against admissions grew.

- stronger and it- was resolved not to admit such children’ atall; "

~and various pains and penalties were prescribed for those, who
transgressed the Resplutions pabsed by- the Anjuman. - ',_;g‘: ;

" The defendants called a number of Iea,dmf? membexs of the':
Parsi community—members of well-known Parsi famllxes Who

-had made contributions to some of the Charity Funds. They all -

said it was never their intention that Juddin .convertsh should’

~profit by their benefaction ; in fact, they said such a class was not

present to their minds till the present contrbversy arose.’ If this

- is true of present tiies,  fortiors it must be true of remotet"

times and of people of former generations, who appear to be much -

“more fervent, not to say bigotted, in their religious behefs and
‘observances. than Parsis of the present day.

“All the materials available for the purpcse of ascertammcr the
tenets of the Founders tend to show that they never eould have
intended their benefactions to be for.the use of Juddin converts."
One can gather the tenets of the Founders by ascertaining the-

~ tenets, of their predecessors, their ‘contemporaries and their.

.descendants; and taking all the surrounding circumstances of -

* the times into consideration I find that all the indications most,

unmistakably point out that the idea of admitting & Durvand to.,

their ‘religion must at all tlmes have been répugnant to the

" Parsis of the olden times.. Itis only on the advent of ¢ reformers

of religion,” such as Mr, Sheriarji and possibly the birth of the.

- .reforming Subbha he served, that bas instilled this idea of -

_Durvand conveérsion in the minds of a very smull sectlon of the -
_commumty :

+. For. the reasons I kave recorded above, I come to the conclusmn

.; that even if an entire .alien—a Juddm-—ls duly admitted into.

. the Zoroastrian religion after satxsfymg all conditions and
.undergoing all necessary ceremonies, he or she would not, as a
_matter of right, be entitled to the use and benefits of the Funds
"_and Inst1tutxons now under the defendants m&nadement and
control ; that these were founded and endowed only for the mem- .
" bers of the Parsi community; and that the Parsi community
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:‘con31sts of Par&ns who are- descended from the ormmal Persxan"

who profess the Zoroastrian rehgmn, ‘the Iranies from -Persia
- professing the Zoroastrian religion, who come to India, either

. temporarily-or permanently, and the children of Parsi fathers

by alien mothers svho have been duly and pxoperly admltted
mto the religion. _ .

- I ought not to conclude the cons1derat10n of thls branch of.
the case without referring to two “cases relating to Parsis,
decidéd by our Courts, which bave, I think, a most important

bearing on the present question. - The plaintiffs say : the Zoroas-

trian rchglon permits “and enjoins conversion, therefore admit

Juddins. * The defendants say : the usage of 1,200 years is not to' -

admit suth Juddins, although the religion. may .allow of such:

.

admission.. What is to prevail 2 The tenets of the religion or the -

‘ancient uage of those plofessmg the religion? ... .

In Peskotam Hormam Dustoor v. Meherbai®®) . the late;'
‘Mr.J ustlce Scott held that usage musb prevall over tenets._ ‘He:

Says = . | ot E et

“The Zoroastrian system would scem not fo have contemplated mamage-‘

in infaneys The marriage ceremony of Askirvad includes a prayer (the nikak),

or exhoxtatmn to the parties, which would be senseless if it were not addressed.

to persons capable of matrimonial union in every sense. The Zend Avesta
contams many passages which exclude the idea of infant ma1rmge

 But oustom seems to lave wandered Jrom the sure ‘doctrine of the chd

- Avesta; and the law, whether English or Perszan, can onlJ be apphed sulyect

* to any uell-estabhshed usage.

“When the Parsis seitled-in Western India - eleven “hundred | and slxty»

years agos they - probably brought with them a system, both' of law and

custow, from Persia. But it was all unwritten, and gradually fell into de-.

suetude, and this mero handful of Persian strangers gradually and. naturally

adopted much of the law and usage that obtained in the,Hmdu commumty,'

in whose midst they were forced.to dwell.”

. The effect of this judgment is that, although—-nccordmg to the .

' tenets of the Zoroastrian religion, as gathered by the learned

judge from the Zend Avesta, the Ravayats of which he speaks

as the oplmons sent by the wise men of Persm and from other

.

W (1888) 13 Bom. 302 at p. 811,

w
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sources--mfant mamages were not . permlssﬂole or- leoal 3,}

- usage had sprung up amongst - the Pams of performing 1nfanb N

"marriages,-and he allowed usage to prevail over the tenety of'l

. the relxglon and held an infant marriage to be legal and blnd-

ing, though not permissible or legal according to the tonets of -
the Zoroastrian religion. :

This -judgment of Mr. Justlce Sco(;b was approved of a.nd{;

followed in Bas Skirinbai v. Ikarshedji®, by our late Chlef J ustxee -

. Szr Charles Farran and Mr. Justice Hosking.

= These are very clear authorities for holding that‘ a well-:
¢ established and ancient usage prevailing amongst a community:

- must over-ride such of the tenets of their religion as are shown'
. to have fallen - into desuetude and conflict with anclent usage -
prevmhnor in the commumby »

- The result is fhat T hold that the plaminffs are not entitled- toff

.any of the reliefs:claimed by them in this branch of then: case,’ P

- and I would dismiss their suit so.far as it seeks rélief on all?

points relating to the conversion of Juddins and their right to i

“participate in the Charitable Funds and Institutions in the v
_ possession and under the management of the defendants. o

. Tthink I have dealt with every pomt of any 1mporta,nce
ralsed by. both sides. The transeript of the very excellent

- shorthand notes of counsel’s address, taken down verbatim by :

the Court shorthand writer, Mr. Nakra, has been of “great assis-"
tance to me in keeping "before my mind. every pomb argued”
before us by Counsel on both sides, e N .

[His Lordship recorded findings on issues and went on —]
. The defendants throughout the hearing before us attached vfar'

: greater importance to the question of the validity of their‘epp\oinﬂ-”

ment and their right to-appoint their own nominees in the place
'of their dying or retiring colleagues. The Ialgex portion of the

* time occupied in the hearing of this suit was taken up by this v'

. part of the case, On this branch of the case the plaintiffs have’
succeeded; Although the plaintiffs have lost on the second
branch of the case, they succeeded in defea.tmg the defendants’

. (1) (1896) 22 Bom, 430, : .
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,' :'contentlons based on the Statute of Fraud the argument of

- which_took up a great deal.of our-time. The questions raised in

. thig part of the suit were-of greater 1mportance and by no means

_{ree from dlfﬁculty. The questions involved were bound to be -~
raised. sometlme or another. It is very unfortunate that the

. suit is niot so constituted as to settle these questions finally ;- but
1 think the Court’s pronouncements on the questions.raised.” will

*serve sorhe useful purpose and may avert all further litigation, -

It Las not been a secret froti us that with the exception of the
" fourth plamtlff' who bears his proportxonate share of responsibi-
_hty as to costs, the whole risk and responsibility is on - the: sixth
E plamtlﬂ" Having regard to the letters wrxtten ‘to him by
‘Mr. Jivanji Mody and Dastoor, Darab and to the circumstances

- under. wlnc'h certain ceremonies were performed i in connectlon with .

. his wife, I do not think the smth plaintiff has by any means been
- fairly ~treated. He has ‘made an honest manly- fight, and I

~ feel that if he had to suffer in pocket it would be a very gra.sef

injustice to him. .. .. - "

Then as to the defendants costs Apa,lt from the questlon as’
to whether they were wise in glvmg -850 much prommence to ‘the
. ﬁght on their right to appoint successors and trying to cling so’
" tenamously to the pr1v11ege of bringing in their own nommees,'y'
- I fecl that they were not- persona,lly responsible for ‘the state of

affairs as it existed before the suit, It was: their. ‘predecessors

. who arrogated to themselves the: rxght and conferred it on their .
successors and the late Sir Jamsetji, in the course of a d1scussmn-

before us, told - us that he and his col]eagues ‘would not have
fought this questlon if they had not felt that the attempt to oust
them was ‘due to- ill-will against them and made for the pur-

pose of humllmtmg them before the community.. This may ha.ve "
been an erroneous impression,— probably it .was erroneous ;"

- nevertheless, it was genuine and was commumcated to ns with

a good’aeal of honest feeling. As trustces thoy have rendered
valuable serviges to the community in the most dxsmtezested.'
manner, and their administration of the Trust properties has -
been absolately faultless They must have their costs as trustees, -

My order as to” costs would bé that the casts of the plmntxffs,

";_taxed as between party and part; f and those of thc defendantsa
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1908, taxed as between attorney and chent be pald out of the Chan-_
. S o table Funds in the possessmn of the defendants. . If the’ plammffs
Ll&ﬁiﬁ: - _and the defendants agree. ds to which Fund or Funds’ the co'sié'
: P BT ~ should com® out they bhOU.ld be paid out of such F und or Funds
ﬂiéﬁﬁl Othermse the matter must be mentioned to us, and we. W111

JIJIBHAL - exthe1 decxde the questlon or refer it to the Gommissioner., "

-1 cannot conclude this judgment w1thout expressing my sense
of obhgabxon to- Messts. Lowndes and Strangman for the very
valuable - a<s1stance they rendered ‘to the Courb durma the
hearmg of this case. '

BEAMAN kA :—On the first part of the- case, I am in complete
" agreement with my learned. colleague. We had thoroughly dis<
. cussed it, laid down the main lines of our reasoning upon every‘
‘material pomt and settléd our conclusmns before we separated -
in April. All that then remained to be done.was to embody the
- results 6f these  discussions ir a judgment upon that branch: of :
the case. I have only noy to gra,tetully acknowledge - the mas®,
-terly ‘manner in which my brother Davar has given methodlzed

; a.nd exhaustlve expressxon to our Jomb conclusmns

-

It was not however, by any. means clear, at” the end of the -
1' case, that we were wholly agreed upon the various questmns

involved. in the second part of tlie case. When I left India, i in
- April; 1 did not feel prepared to adopt, in thelr entlreby, what

1. then understood to be my brother' Davar’s reasoning “and
~ conclusions upon the_ rights of converts to Zoroastrianism to
* ‘participate in' the benefits of the Charitable Funds admlmst'éred
. by the defendant trusteés. It was-therefore understood that
“‘we should deliver sepamte Judgments on'this head.’. ' But it was

also understood that, in the time which must: elapse hefore we
- could meet and deliver Judcrmenb ‘we would give unremitting
P ttenmon to the prmmpal pomts and to each other’s views upon
- them, s0 that, if possible, we might, after all, avoid the ndcessity -
_of any difference of opinion, even of pronouncmo' separate judg-:
_ments. A considerable amount of correspondence passed between’
< us, and since my. return we have further elaborately’ discussed
" the whole evidencé and every argument "which hds occurred to
us, or been suggested to us by Counse] for and acramst the rmht

4
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- tion to these personal, conferences, I have c&retully studled the

_elaborate .second part of Davar, J.’s judgment ; and Wh)le Tam.
doubbful still-whether we look ot all parts of the comphcated '
Quesitiori eye to eye, it is a source ef great ‘satisffietion t0 me
. that I am “able to- anrree Wlth the. ‘main conclusmn Perhaps I
‘am led to that- result by slwhty different trains of reasoning, *
‘ bub that is’ comparatwely unimportant, - I think I do not flatter

v»’myself when I say that thé criticisms I freely offered have led to

the modification of many Pparts of my learnéd brother’s judginent,

‘and have thus made it easier for both of us to take common ground

.a',nd give to the principal .question an unanimous answer. But -
I have felt, and I have understood t00, that this was my brother
‘Davar’s wish, that I ought to add a few observations of my own, -

before disposing of the question which, aroused so much feeling

.in the Parsi community of Bombay. "I shall make' those obser--

vations as short as I can; they will, indeed, take the form of a
few supplementary . comments upon Da.var, J’s judgment. My
" object will be to make it as clear as I can, in the fewest and sim-
‘plest. words, why I, too, hold that the Trusteées were right- in

‘excluding converts from the ‘benefits of their Trust Funds and

Properties, . Bub.I hope that the relatlve brev1ty ‘of my contri-

‘bution will not be. sccepted as & measure-of the time and thought
I have bestowed upon the case. ‘It would have been easy for me,
in the ample leisure of my recent holiday, to have gone with the -

ubmost minuteness into every detail : I refrained from doing so,—
- first, becauseI h0ped that we mlght end by agreeing 8s. -substan-

tially we now do; secondly, because -I am _sure, thab the true -

- ground upon which our conclusion rests is, while a very sure, yet

8 Narrow ground ths character and hmxts of Whlch a.drmt of shorh 3

."and easy ‘statement: T .

, " Before I° come to that i musb deal Wlth a prehmmary legal -
ob]ecblon which has occasioned my learned brother and .myself .
“ much anxious thought, very grave difficulty, and-—speakma for 3

myself—real and serious doubt. -

It arises in this way. In the Deed ot‘ 1884 the Trusts are
declared for the beneht oE a.ll members ot' the Parsi commumty _‘

Ser
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- used, wé must remember two things: Flrst they ‘were  used. byf_{

THF INDIAN LAW. REPORTS,. . o XXXHIF

-an English draftsman, who'surely. had not " the slightest: idea—.

.- ~could mot have had, unless’ prophetlcally gifted, the famtest:;
" premonition—of the use. to which'- they would ‘be -put or the};
" trouble to which. they would - give rise. No practical : questxon'
“had been raised about what did, or might, constitute membership.
"of “the. Parsi Comniunity ‘whether the quahﬁcatlons*were:'

solely rehglous or solely racial, or- a.mlxture of both,.: The:

- draftsman thought, as probably every one else.thought: at that’,
“time,. that the Parsi community was a phrase of sufﬁclently'fa
‘Frecise. and . definite -connotation’; and, that there never.-could™

be any question about the class denoted. Secondly, the quahfymgf

- words professmw the. Zoroastrian f&lth . were inserted ‘not: o',
: /exclude converts fo, bub- converts from, the- Holy Zoroastrlan
- faith.: About that there can- bé no serious doubt and, if: not
‘expressly admltted it was’ 1mphed1y admitted during the progress
. of this case; over and oyer again. The Parsis of Bombayewerel
" beginning to be exercised. in mind over the cases of converts to:
Christianity ; and théy naturally. wished: to make it clear that;f
- no.such -converts, though . originally .of - the Parsi: commumty,

.- would 'be allowed. to share- the beneﬁts of the Funds and
Pro pertxes :

8o far all went well It was onl*y when the sxxth plamtlff

' married a French Wlfe, Who openly professed the Holy Zoroast-
~-rian faith and was pubhcly and- formally recelved ag convert
" into the Zoroastrian” rehgxouq communion, that the Jealous blg'o- -
: try of the orthodox was aroused ‘and all the p0531b111t1es mvolved
. in the acceptance of such o fact “began to be’ \1v1dly 1ea11zed
“"In the ferment which followed, the Trustees threw their’ Welght
““on the side of local - Parst orthodoxy Fmally, they. pubhcly
-announced, as Tlustees of vutually the" whole pubhc religious™
" establishment ‘of the Parsi: community. of Bombay, that they
- ‘srould niot extend the bencﬁts of their funds to converts, or allow -
:"'converts, the use of their places of WOrShlp and ‘burial.. There-:,,
" upon seven members of the Parsi-community of Bombay obtain-
"‘ed the consent of the Advocate-General and brought thls suit .
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w1th the obJect m’er alw cof rretbm« a declaratmn oub - of the"b

- Court. that converts were “entitled to all the benefits of the Trusts

a.dmlnlstered by the defendants.  There is no convert- amontrstf»‘
t,he seven plaintiffs; for all the purposes of this branch. of the, ,
* case, their rights are- fully ‘admitted. And the defendants con-

tend that they - cannot maintain this suit for or on behalf -of

unascertained- ami undefined persons. Put in the _simplest, least -
techmcal languags, that is what this prehmmary objection comes -
"My brother Daver, after, as I have the best: reason to.-know, .
Very long and very anxious consideration, has been forced to the
- conclusion that the objection. is Well founded and that the suit, ; :
- s0.far as this relief is sought, must fail. I .need scarcely say
- that T entertain the - highest oplmon of my learned colleague’s
: learning and: ability, that his mature conclusions thus- painfully .
~ reached must and do command my respeet and that should I* _
' feel bound to dissent from them, it would only be thh the utmost :
" diffidence and a lively sensé that I am on extremely debateable
ground.. First, I want to clear the airof some high-sounding °
. dnd- ]ust]y-venerated phrases Chisf of these are, that no- Court -
could without abhotrence, decide against parties who have had -

‘1o opportum by of being heard beforeit; ‘Secondly, that even if we

' were t6 depait so far from fundamental -principles of- the admi. -

nlstratlon of Jushce, the dec1s1on, if against the converts and in

. favour of- the. "Trustees, would be utterly; nugatory, as. it would -
- not bind those who' were nob partles to the suit.. I may, I hope,» .
huimbly say that no J udge is ‘more des1rous than Tam of doing -

Justlce-—no Judge can be ‘more ‘sensitive than I am to any breach

. of 'sound judicial prxnclple And if T do not feel that abhorrence.

' whxch I understand my learned colleague feels, ab the bare idea-

. of decldmv this quesmon on the presen} array of partles, which- -

does not include a smgle convert, I think there.must be & reason

and a reason nat very difficult to find. We must ,not, 1 think,

“allow reason to be drugged by : S0nOrous phrases, or.our judgments

to be so overwelghted by & splendid and time-honoured mazim,
that we cease to be able to discriminate between cases in whlchﬁ_
“it is, and cases in which it really is nét, apphcab]e Sometxmes'
b is ‘not easy to correctly - discriminate. -1t may as in’ the -
" present case, need searching .analysis, But, in every case, wo
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t..”1903'-,~i'v":“’_ must carefully scrutmxze the actual facts, before we apply any»fvi

S . wide” generalmatlon to them; and wé must be.sure, before -we "
e . -consent to do 6, that the result ‘will not be to defeat, rather:
o I’F;T.fT - than further, the true obJect to attain whlch the generahzatmn;',;
"SI ha,s been formulated

JAMSETII |

“JumEAL - Now, if I thought for a moment that by decldmg in, thls»%
_ case—and-on the aburnident materials which have with unremlt-'*
ting industry and consummate ability, been collected and laid:*
. before us—against the right of ¢onverts to share in these Trusts,
_ there was the’ lea.st the remotest chance of ‘doing 1n]ust1ee R
any convert now in existence or yet to be born, I should go Whole-;f
- heartedly with my learned brother, and say emphatlcally “«It
* will bé no party to such a decision.”” But are we not’ allowmg;f;;
ourselves, in making such a supposition, to be carried away by
“the'sound of familiar words' ? Here wo have wealthy and repre~’:
- sentative men of the Parsi commumty coming’ forward to fight,
_ for the right—a right which may fairly be treated as an. -abstract, -
~ right—of all’ converts, present and. future; to’ share in -certain’ «,
- publie charities, They spend money- like water to have this,
' question thoroughly thrashed out ; they retain the most emment
"‘men ab the Bar;. everything which luman ingennity can. doi i
“done to make out the strongest possible case for the converts -
It 1s not "as . though any particular corivert-could -have a-case of:;:
'h1s own. -The .question has to be answered by reference. to.
" matters finally settled before any person now living was born. .
Tt is-as certain as anythmo' in human affairs can be, that no -
~convert yet to be made could have anythmg more to say to’ any
“Court on his own behalf ‘than has been’ so ably said for -the .
‘whole of his class (if it is strictly correet to speak of potential
- and future converts as a class), at the instigation and expense
_of these plaintiffs. If it were. concewably possible that.at
a future day some fresh convert were able to lay before
“the Court materials Whlch have not been laid before- us, that,"
I apprehend, could only be by the"connivance and’ assistance.
- df old Parsj families who at the present” time belonging to ‘the
- orthodox party, have intentionally kept- those materials hidden
from us, - But that is so unlikely. a contmgency that, except "
for the purpose of re-enforcing an academlc argument 1t seemns

.
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to- me: that it mlght be Wholly wnmed Now I undelstand'

~that my léarned: brother, who has felt - the pressure of this

* argument so stronrrly, admits (for its limited purpose) that had °
- there been one. convert joined with the-seven plaintiffs, the -
- argument would have had the bottom knocked out of it and’
" would have- been utterly annihilated, If - that. is ‘so, and it
clearly must be, it is easy to show that the hlgh ground it takes -

_'is, in fact and truth, utterly illusory and untenable. Let .us

~ suppose, for example, that one of the alleged converts. of the -

lowest ‘class had been madea party p]alntlﬁ'—some illegitimate.

_ child of & Dubri woman. Is there any human being -who can”™

 seriously contend that such an addition to the array would have

~ strengthened the plamtxﬁ”s case, or made a decision of the'
- Court, adverse to converts. generally, Tess unJust to all reputa.
ble. converts yet to- be born and made? If it is. abhorrent. to~
any Judge’s sense of justice to decide against parties who have -
. nob._ "been heard that abhorrence ought not to .be capable of -
belncr so easily removed ~ Yet, for the purposes of this argument

only, I repeat; ‘it would have been completely - ‘and eﬂ'ectually_
. removed, if, for example instead of making Sonabai a" witness
_she had ‘been"made a party. What would have been ‘the real,
. the substantml difference ? -Absolutely none.- She has. already

- told us everything she knows;  She claims to be ¢ convert; she .
‘has been examined and. cross-examined, Because -she js not &
" parby, it is suggested that-we should be violating the best tradi- .
- tions of Justlce by. now decxdmg against the right of converts -
" to share in these chantxes If she ‘had. béen a plaintiff, we
might have come to .the same .decision on exactly the same: "
_ matermlg, without a- qualm.” I confess that: this seems to mo *
hyper-sensitiveness, . Again, it has Deen sugg‘ested thdt in the
absence of a convert- party-plamtlff we have: no guarantee _
against this suit being, from beginning. to end, ‘collusive,  How’
are we to know, I am asked, that this is not a deep plot concocet- .

. ed betweén the plaintiffs and the defendants, to obtain a decision,
- barring the rights of converts? The short answer,to that is

- that the learned legal gentlemen .in ‘charge of the plaintiffy’ -
. case ‘are hardly likely to have countenanced, in the first instance,

and to ha.ve spent themselves a.q they did in bnlhant and persist-
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ent eﬁorts to make good a colluswe case, and a case thh‘
they must have known to be colluswe. Of course, that obJectlon
s riot seriously pressed agamst ~this particular casé ; it is merely
bmught upon the: general questxon of principle. "No ‘one who*
- has taken any ‘part in this case, no ‘one who-has attended - tha' %
heamngs or read the reports really doubts for; a moment ‘that”

. everything which money, talent, and energy could do has’ been’

done for the converts, far more than any . one—or any dozen’ of '
them— could have done for themselvés, So far, then, as thers’
is any risk of doing injustice to persons not before the- Court~
goes I cannot, spea,kmfr for ‘myself, treat that risk here, seuously :
-If in any suit of this kmd, joining single convert, would have"
‘enabled us to decide the question, and in the event of our deCISIOD :
being agamst ‘the rights of converts. t share in the funds would !
‘have made our decision bmdmg on all converts present and future;”
I think, notw1thstand1ng the’ 1mpresswe and 1mposmcr line. of *
argument I have been deahng with, we might with the lxghtest'g
hearts have held ourselves free to give. the same- dec151on, in
suit framed as this suit was framed, upon -thée materials “collse
ed by the plaintiffs, resting ccnfidently assured that any nitaber
-of actual.converts added would not have ‘helped “us to a fuller s
or better and fairer understandmn* of the collective cgse or”t‘
individual cases on which' their ‘joint or several claims* rested- i
“So, too, when it i$ contended that if we were to decide. thlsf
question in a suit constltuted as this suit is constituted, our‘f'
declslon would not hind any one Who was not a party to it, we"
‘must be quite sure that that is so, before we give such final . and”
far-reaching effect to the argument for- this really ‘bags “the
whole question. , Concisely. put, that questlon is:* Whether. thxsj
relief can be- obtamed at all in a suit under sectlon 5302 .0t
course if it cdnnot, then cadit queestio ; for- this -suib is under:
section 539, and under no other section. ()bvxously, then, if thlS';'_
relief is not of the kind contemplated by the section, : we cannot:
glve itin thls suit. - But this, though interlaced with the arcument
upon general prmclple which T have' just dealt ‘with, is- really
“quite & distinet- argument. - It "has to be faced. The “point- is’
subtle and difficult. - No authonty seems t0 cover 1t. It shouldl
turn out that the rehef is'of m kmd Whlch xmght be sought and :
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awarded in a suit under section 539, then we:do away at once
with the second of the ﬁrst-mentidned general objections; for an .
Advocate-General’s. suit under that section does, I apprehend,
- bind “overy one, and a decision in such a suit~—that the Trust
did not contemplate the admission of conv ert%-—would Yo ﬁnal

“and decisive of the rights of all" converls, .present and future.,
-~ And further, it must I think, be admitted, that it this relief o

could be. claimed in & suit under section 539, then the addition of
- single convert to the array of plaintiffs would remove the last
objection to the view that the decision in such a suit would bind
all convelts But I have already shown, I hope, that that
objection has no substancu, is purely senblmental and academic

—ab .any rate, for. the purposes in hand ; that the addition of & " 

- convert would not - have thrown the millionth part ‘of an
~ additional ray. of light on the vexed question—would, in
fact, have been no more than a purely formal and. deferential
compliance with a  most . salutary principle. 1 _s_hall in a

‘moment have occasion to point out a much more substantial .

~ reason, than any reason of that kind could be for adding a
convert to the array of plaintiffs, against doing so. . Bub first let

me consider very carefully whether the contention that no relief

of this kind can be obtained in'a’suit under section 539 is sound.
We heard a great deal during the argument about  rectification ”
and ¢ construction.”’- It seems to me to be hinted, if not clearly
stated, tha,t, while the rectxﬁcatwn of a Trust Deed might possibly

be asked in an Advocate-General’s suit, Courts could- only.

be asked to construe by per. sons who were directly interested in
" the construction they wished to get. Now, I do not think thero

is 5o much magic in the words ¢ construction ¥ and ¢ construe,” or

any sucl sharply-defined distinction (for the purposes.of this

argument) between construction and;rectification. However that
may be, I am now more concerned to ses whether what the |

plaintiffs really want the Ceurs to do, is what the Court can do
when g suit .under sectxon 539 is brought before it. It will, of

course, be at once _observed that that section, after an introduétion
 containing very general words—as, e.g.,  whenever the direction
of the Court is deemed necessary for the administration of any

such- Trust,”—goes on to say that the plaintiffs may obtain a.
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decree for. ﬁve spec1ﬁed ob_]ects, after whlch come the words “ or{

' 'grantmg such further or other relief.” And it is, I undelstand ;
" the opinion of my learned brother that the relief we are now,
- coneerned with does not fall within any of those ﬁve obJects and‘
- cannot be included under the: followmg words. Those, it is said;
" must be read as cfusdem generis. I confess that this ig a mosb:

“gerious’ difficulty, and if my learned brother is right; as he- very,

likely is, there is an end of the matter, I am not myself—and
never have been—mauch in love with the ejuedem generis rule,
It is too vague. If it means anything more than a-tautologous

. re-affirmation of what has gone before, it inust mean so v ery much
" more. What is relief of the like kind? Certainly not of a kmd
" so like as to be practically. identical: That ‘would make the ‘

words™ meére surplusage. I should be disposed. to think theyf
meant such further or.other relief as, from the natute of the;

: mtroductory words and the exemplificatory cases, appears to. the g

Court to be appropriate in a suit of this kind. -As; for example,

’ removmcr fraudulent. trustees, ‘restraining o breach of the tmst,'
" and so forth.”. The words I have aheady quoted seem to., .me to'

be peculiarly applicable to the concluding words, such furf;her‘
‘or other relief.” “Wlen the direction of the Court is aeemed

"necessary for the due. administration of the trust,” then any

person interested in the trust, can come in and a,sk for. such :

_directions. Now what direction could be deemed more necessary
" for the due administration of such a trust as this, than -aclear
“-enunciation of the true scope and object of the Trust Funds and.

Properties? We have the beneficiaries divided on a queetmn—‘-‘

" and'a very difficult question—of principle, namely, whether. the

Funds and Properties were intended for the use of converts,:
Some say they were, others say. they were not. . The- TrusteeS‘

took up & strong partisan’attitude, and announced pubhc]y‘

that in their opinion they were not; and further declared. that
they will enforde that wiew, whether the rest, of the commumt.y ._

‘like it or not, by excluding all converts. - Hereisa fundamental

question of principle affecting the whole scope of the trust I
is not really a question-of the right of this or that convert, bub

so stated a profoundly religious question which may. be’ assumed*
to lie a.t the ront of all grea,t pubhc re]wlous endowments. Any'

>



YOL. xxxm] * BOMBAY SERIES. o be7
person Who belleves that his relmon enJOIns proselytlemg, and - 19087 .
wishes to spread ib and make-converts, might, it seems. to me, . .'Dfm o
‘without any undue strammw of language, be said to_be dlrectly Maxma
interested in ascertaining' whether the monopohsts of the whole - »"TPE’.“ o
local religious endowments were rlght or wrong in declaring that .- 'JAifs:ﬁ::' o
they Would not allew converts, whatever the religion might say  Jumma
about ' it, to use those places of worship and burial, or to have .

‘the benefit of the Funds., Let us look for a’ moment at ‘what -

would be the practical consequences of adopting the view which

bas  commended itself to my learned brother. No suit for this

kind " of relief will lie under section 539, Very well. 'Then

there are only two other suits possible : one, the ordmaly suit ;-

the other a guasi public suit under section 80, But those are

private suits, in the important particular “that the decision in
-them would not bind anyone who was not a party. N or, as was

suggested, do we derive any assistance from section 487. < T will

prove. this shortly and conclusively. Let us suppose this ase .
-reversed. Let us suppose that the trustees had decided to admit,

instead of to exclude, converts of every nation, caste; and creed.

Now, there can be no doubt, I think, that any orthodox Parsi,

who objected to Worshlpplng with the so-called Bhangi converts,

would have a very real and substantial grievance. But if he

could not bring a suit under scetion 539, to get the matter set at
- rest, once for all What must he’ do ?. He cannot use sectlon 437, .

for ex hypothesi, as the most cursory perusa.l of the langusge of -

that section will show, it would land the suit in an impasse and a

glaring reductio ad. absurdum. We should have the trustees -
brought into Court to ask the Court to make them undo just .
what, in defiance of the  'sense of the community, they had
resolved to do. The Trustees would want to let the converts
in—the converts who could be the only defendants would want
to ‘come in; and yet-the trustees (if that section is to be used)
would have to ask the Court to order them to keep them out.
This is plainly absurd 'Then, are the. aggrieved orthodox party -
to bring’ pnvate suits ?.. If they do, no convert is a party: it
will' be & suit between them and the trustees, and there will at
once be a- fallure of the cause of action. 1If they add as mony -
cmverts as they can ﬁnd still the decision wﬂl only bmd tho

I
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L1808 .parbies An‘d prec1se1y the same if the sult is brought under
“ - sm* . section 30, There might not be more than two or abt most ten
R ki ~ converts alive.. If they were joined under section 30, then of -

f?;“ ~ course they would all be bound - by. the decision. But the. day
xusdg;'m ~the decision - was pronounced, another half -score -of converts

Jowmar.  might be made, and the trustees might say : Well, we don’t know,
' aﬁything of these people : they may have new and special claims ,
~we are going ‘to admib them; and so ad infinitum, -The,
vunfortunate orthodox party Would have to be bungmg sult after

rumed Just the same if the case stands as it does now-—-there
‘could be, there ‘can be, no ﬁnahty Surely, it. could not. ha.ve
been the intention of the’ Lecrlslature to espose great pubhc
" charities to eternal htlga,blon “But if not, then it must have -
. been the intention of the Legislature to have questions of t,hxs :
. ‘kind settled once and for ali by a suit under section 539;7If
.- that was the intention of the- Lemslature, as I can- hardly help
_ thinking that it was; let-'me revert to the pomt whether iti is”
“necessary—or - for that matter lawful—to join ~one of: the
unascertained X class to establish the principle for Whlch they
represent the suit is brought, as a party plaintiff: The dxfﬁculty
T adverted to,- and which I still feel to b& a real- dlﬁiculty,
pointing clearly to the true nature of a suit of this kind, is that -
& suit can ‘only be brought under ‘section 539 by a party’
interested in the trust—¢ any two or more persons having an
‘interest in the trust.” Now it is clear that the object of the
+-suit I am dealing with is to bave it Judlcxally ‘determined
‘whether converts gua corverts (nob whether - thls or" that

" individual convert has any: ‘individual rlght) are’ or are nof

‘interested in the trust.. To join them or any one of them as’ ;
.. party plamtlﬂ's would beg the whols question in issue. One
- section of the “beneficiaries says converts are interested in: the
“trust ; another body says they are not. It seems to me that if
that is a ‘question proper to be- agltated in a suit under section

- 589 at all, it must -be agitated by persons who are admittedly
" interested in the trust, and are really fighting not for individuals
-but for a great principle of a,dmlmstra,tlon These are-some of -

‘ '»the prmc:pal reasons Which have ]ed me——thouah I have
* ',",“,‘
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-already said, with the utmost deference and respect to my learned -
~brother Davar—to dissent’from his finding on this preliminary
~-issue. "I believe that we have the power ab" the instance of the -
_plaintiffs in a properly -constituted suit—as I also’ believe this . -
- for this purpose to be under section 539—to go into the questmn

whether the Founaers of the trust mtended thiat it should be for
the use of convert% as Well as those born i in the Pa,rsz faith.

‘ I cannot help adding that I thmk it would have been bet;ter if
the legal advisers of the defendants had _pressed this prehmmary

"blssue on us for decision when the case began. They may -
~ undoubtedly well reply: “We took -the point in our written

~statement; we rmsed it in our issues; what more could we
'do?” : ‘ : -

But that is- not such o complete answer as at first snght it
appears. .. When the case opened we had . to hsten, as the

- practice is, to the pleadmgs read” at a great rate.  These were

‘immediately followed by a string of thirty-six issues—~many of
- an involved and technical kind.. These we had to- take down
. as fast as we could and in such circumstances it is _utterly
‘impossible for a.Judge to take in the full sxgmﬁcance, or, for
_that matter, o ftnth ‘part “of the s1gn1ﬁcance, of the case which
. is being made. Here, the moment the’ issues were down- and

. before—-speakmg for myself —I had had time to give o thought '

* to them, Mr, Lowndes got up, and, on behalf of the plaintiffs,
'protested' against the.practice of. counsel - for the defendants

~framing the issues and flinging themn like this at the Court.- He
added that, in ‘his | opinion, there were- really only one or two .

'materml issues - (amongst ‘which ‘this one was of course not
mcluded) to which the attention of the Court need be directed.
And he asked us to frame issues on. these lines for.: ourselves
‘and to neglect the thirty-six issues which had just been read to
us.: To this, my 'bro{_;her'Dava’r—-—who’ has "had. very. greab
- experience at the Bar before he was elevated to the - Bench—
‘replied that all who frequented the Original Side Courts knew
" what the practice was3 that it was - Well established ;. that
E defendants were always alIowed the freest hand in framing

L,xssues bub that, 88 the case went on, a very large. percentao'e of .
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them dropped out. and Weére never heard of aga.m A]l this’ tune
counsel for the defendants sat by -and made no comment, And.

- it was after this protesb by Mr. Lowndes; and my learned

brother’s answer to jt— an answer which, looking back on it, 1

think dlctmctly invited contradlctlon, if, as it has turned out,
_there were included in this long list of issues, *issues other than

those which Mr. Lowndes told us were_ the only material issues
~that the trial began. Davar, 3, had intimated that-we might

take it that many of -these issues were in accordance with the
- usual practice, merely ralsed ex majore cantcla. He had mtxmated

that, as usually happens, we did not expect to hear more” of a

large percentage of them, - We had ‘had our attention diawn to.
* all that the plaintiffs’ counsel thought material. The defendants
“heard all this. They must have known that we did - not realize
that there was among these issues a very serious preliminary

objection to going on with the suit on the understanding stated
by Mr. Lowndess Then was the time, it seems to ine, for the .
defendants’ learned counsel to_inform. us that, whatever n_uoht B
often happen, here there was a preliminary objection, not raised

“at all ex .majore cautela, but an objection which the’ det'enda,nté -

contended would be fatal to this, which was, when the suit began,

" by far the most important part of the whole case. Had. counsel

told .us then pre01sely what the nature of the: objectlon was; had -
counsel insisted, as I think they . ought to have insisted, upon ‘

~our disposing of it as an issue of law in lzmme, we could have“"

heard all that was to be said about it in a few ‘hours, at the -

‘most, and have. then glven our decision upon it, Had that -
. decision becn in favour of the defendants, there would" have,‘
" been an end of the suit. For it is almosb certain that;_at that
~ time the plaintiffs would not have gone on w1th the issue dealt
' with in the first part of my learned brothér’s. judgment, if the
. sixth plaintiff had known that the one question in which he was
¥ vﬁ;ally anterested could not be decided. Elther the plaintiffs
_ “would have amenided their plaint and got a proper array of parties, -
" of the whole litigation would -have been brought to a summary ~
- end. .. But the course which the defendants took has led, inthe
.* case of wy- learned brother—and ‘might have led in the case of .-
: both of us—to this’ mosb unsatlsfa.ctory result. After. spendmg ‘
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“;months of time: and thousand of rupees, after inflaming. the

v passmns of the whole community and ﬂoodmg the Court with

‘unsavoury evidence; after squandering thie moneys of the trust
as well as those of private individuals who believed, and had .

~‘every reason to believe, that the Court was enquiring into this

“question of the converts, we are told, that we really have no Jmmn“

_power to deal with that at all, and we are very likely told so

- quite nghtly. Now, I do think that ‘the Court has arwht to’

. expect that, when leading counsel are engaged in a great case,

a point so vitally important- as this point has turned out to be,”
shall not be kept in reserve for a single hour. I think we ought
- to have been " told, the moment the issues were read, that the -
" defendants conﬁdent]y rehed on this point; that the defendants

relied on that issue as one that would prove fatal to the plaintiffs’
, claim in respect of the convert question : and that, being purely
a legal preliminary issue, the defendants insisted upon the Court
dealmg with it ¢n limine. As it is, the whole of my brother.

Davar’s obhermse valuable and instructive ]udO‘ment on this part

" of the ‘case is ‘merely obiter; and, of course, if he is' right, any
v thmg which I may have to add is obsfer too. . I cannot help
: thlnkmg‘rthat ‘this is deplorable. It may be the fault of the

system, it may have been largely our own faults. I certainly do

not wish to shirk any part of the responsibility which may.

fairly be mine, Bub it is clear that counsel and Judges are very

differently situated. at the beginning of a heavy case. - Counsel |

" presumably know every in and out of it Counsel know the
~ strong and -the “weak points, . A judge must come to every
case with a perfect]y open mind, and heisat a great dlsadvantaae,

'Where the case is extremely complicated, if counsel w1ll not help

hun in every Way with the utmost candour v

Havmg now partially cleared the ground I will deal as shortly

as I can with the main question. To understand the question

itself and the manner of its development before us, we must turn
"again to' the Trust Deed of 1884, Here, as I have said, the
trustees declare themselves to be trustees of practically the whole

“ public religious- establishment of the . Bombay - Parsis, for the -

benefit of “members of the Parsi community professmg the

- Zoroastna.n fa,lth "3 and later, when it was sought to mtroduce
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such a way as to exclude from the benefits. of their trust all who_‘ )
were not born of Parsi parents or who did not ecome within the.

_ definition of Irani Parsis; and further, - they limited Parsi -
- parentage to the father, thus excludmg children of & Parsi woman -
by a foreign father. To this the. plaintiffs demur, They:

~ contend, in the first place, that the trustees have wrongly declared
" the Trust in the phrase I have quoted; in the next, that if that -

phrase coirectly declares the scope and objects of the trust, the .
defendants have -wrongly construed it. The plalntlﬁ's say, that

. -the phrase may be unobjectionable in itself, but its real meaning -
.includes all’ who become- members of the Parsi -community by -
_conversion and thenceforward profess the Zoroastrian faith.: In

. other words, that the Parsi community means nothing else,-and

consist of no other persons than those who profess the Parsi or -

- Holy Zoroastrian religion. ~And the plaintiffs “propose to.prove-

this contention by leading evidence of -the practice from old

- times of the Bombay Parsis in th&s respect, as well as ‘any and
" all evidéncé throwing any light upon ‘the true intention of the -
Founders of these Trusts at the time of their foundation, - This -

course was ab once and strenuously resisted. The. defendants '

- ¢ontended that the Statute of Frauds was a conclusive bar, and-
. that the plaintiffs could not go behind the Deed of 1884, Imay
_say at once that my learned brother and myself:' fully -discussed .

the elaborate arguments which were ‘addressed to us for days

~ together on this point. - We have read and duly consxdered all
. the authorities. And long before ihe case ended, we were agreed

that the defendants’ contention was unsustainable. Ishall content
myself with saying iow that I entirely concur in what has fallen _
from_ my learned hrother in disposing of -this obJectlon ‘He

- has expressed—admirably if I may-say so—our joint: vmwsJ
~ with the principal reasons upon which we rest that part of our -

decision. I would only add, avoiding technicalities and using
the simplest words, that where a body of persons solemnly .

"declare in'a formal Deed that they hold properties and money on
" trust; where they further declare the objects of that trust, as.

they understand them ; where they are in [possession of whatever -

: documentary ev1dence there may be accompanymor the foundatnon
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of the brust and showing what was the intention of the Founders,
it appeared to me, and still appears to me, preposterous that they

should seek to prevent the Court from -obtaining, whencesoever.

it can, by parol or writing, proof of what the Founders of these
- trusts really meant. The defendants say they meant one thing:
‘the plainsiffs say they meant another, The defendants say that
‘the plaintiffs may not prove their allegation because of the
provision of section 7 of the Statute of Frauds. In effect. they
. say: We are the final authorities by reason of that Statute : we
are the only people who can now decide what the object of the

settlors was. There is nothing in the case law, as far as I can

see, to warrant such an obviously pervetted application of the
- Statute of Frauds, 8o applied, it might well, indeed, be called a
Statute of Frauds : not as a Statute to hinder,.but to further,
fraud. In my opinion, the Statute—or, let me say, the section
" of the Statute.on' which the defendants rely—is no longer

applicable, if it ever was applicable, to this country. AndIam .
‘also quite clear that, even, if that section is applicable, its

, reqmrements are amply satisfied on the authomty—to cite -one

case only=—of Rocke¢foucauld ¥. Boustead, by the facts of the.

" present case. I have not and never had any doubt that the
course proposed by the plaintiffs is not only a proper course, but
the only course we ought to follow.” We have to decide—if we
have . to demde anyhhmg——whether the trustees have rightly
understood and given éffect to the objects of those who entrusted

~ - the properties and moneys to their keeping. How are we to do .
this, if not by searching exhaustively into the past, and weighing

whatever evidence may be there found throwing light on ‘the
" intentions of the Founders? The defendants avow themselves
trustees, and it is not for the trustees, who are virtually charged
with—as I- understand .it—a breach of trust, to shelter behind

“the Statute of Frauds and say to their accusers: * You may not

_prove anything at all behind ovr own construction of the trusts
committed to us” Doubtless, having brushed aside a tecbnical
bar—~— which, I think, should never have been interposed—we are
still to be strictly gulded by the rules of ev idence. 'We are not

(1) [1897] 1 Ch. 196,
. B8I2=9 .

-

1908,

. o SR
~ DINgHA -

MANERIT
Prrr
o,
Siz
JAMSETIT
JINBUAL,



e

1008

o S
© DivsnA s
M.umxn
-PrTIT

e
S

© JamsErgL”
.- JIIBHAL -

THE INDIAN- LAW REPORTS [V‘OI:. XXXIII. :

g0 to extend our enqulry as to.take in mere hearsay, or- any

matter which ought not to be-the material of proof in a Court
of Law. Thatisa distinction which, after our -interlocutory

' ruling on the technical plea, seemed to me to be ignored and 1o

have given rise to some dissatisfaction- in the minds of fhose

' learned gentlemen who had the onerous and responsible duty of

conducting the defendants’ case. And in many instances I,
speaking for myself, felt that we were going much too Tar afield,
and encumbering our record with what was not, strictly speaking,

] evidence at all.” But my léarned colleague thought, that, in a case -
of this kind, we should always err—if we must err—on “the s1de
' of liberality. And very likely he was right. It isafter all easy,

when a case is finished, to sift out the good from the had evidence, -
Tt is 10t 80 easy to do this in the stréss and heat of the actual ‘

: enqulry "If, on close examination, our record shows that we

haveletin a good deal of useless, or even irrelevant matter, Tam
suré that my learned brother’s able and exhaustive ]udwmenb
will show that we have not g1ven any Wewht to that portlon of -
the evidence, : - :

‘Starting, then, from’” the causa causans of thls htxgatxon the;»

‘words . of the Deed of 1884 and the subsequent construction. pub :

upon them, the plaintiffs’ case«-put summarily and svllovlstwally, :
as I understand it—is, all these. trusts aro public religious -
endowments and charities, They were founded not for rac1alvi
or tribal, but for religions purposes. The founders ez ﬁ]patﬁesz ;
intended Phem—since they are not only part of but vutually the -

“whole public: religious establishments of the Parsis—for the -

benefit of all professing the faith of that communlty Who, then,j: .

profess that faith ? Can it be sa1d that only those who. are born-”

in it profess it ? Certa,mly not. For we can easily prove (and,";
this has since been admitted over and over again before us) that
the Zoroastrian religion was, orlgmally a proselytlsmo- religion ;
that its tenets not only permit but energetically enjoin. thef~ ,

“making of converts.  1It, therefore, follows that, where a religion
‘notoriously enjoins .conversion, and where devout members “of
that religion found public places jof worship antl burial for the

use of those who profess that religion, - they .must have
contemplated—they must be deemed to have contemplated—-‘

-in
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converts to th‘e'hreligion 'purticipating in ‘the benefits of such
- endowments. Any other view leads "at once to this practical

- absurdity, that you have a great religion ordering conversion, and
yet refusing to allow converts any lot or part 1n 1bs publie -
‘religious communion,

" That is, I beheve, a fairly accurate statement of the plamtxﬁ's

main argument. It isan extremely powerful and convincing -
argument. For many months, reflecting over the whole case, I

was inclined to accede to it, - I was greatly pressed by its simple
_Ibgic. And I may add that I do not. think it gained anything
from the oral evidence which was led by .the plaintiffs to
supplement it, and to show that not only was this conclusion
a priors irrefutable, but that the practice of the Community was
consxstenb with it.. The & posterors line of demonstration alfoat
at once showed signs of inherent weakness; these rapidly
accumulated, till. the able and indefatigable counsel for the
 plaintiffs himself awoke to the rather obvious pitfalls in his path,
and appealed to the Court to help him to decide whether he
- should go on’ "with this kind of evidence. - We, of course, could
say nothing ; and Mr. Lowndes rather abruptly stopped calling
his convert evidence. That evidence has been fully dealt with
by my ‘brother Davar, - With the exception of]one or two
semx-mythwal cases—as, for instance, the Habshis—it must be
. perfectly plain 'to every one’ who heard the evidence given, or
~“ who has taken the trouble to study it since, that it had nothing
to do with conversion in the sense in which we are asked to deal
with that question, -Admitting illegitimate children, or, for that
matter, adopted waifs—to put the most charitable construction
possuble on some of the instances—into the Parsi faith and
commumou, is altogether different from allowing adult conversion
_from one faith to another, By far the strongest instance was

that of Sonabai, And even if we concéede. that all those who -

have given evidence about her have told the truth, and nothing
- but the truth, what does it amount to? She may have been
_smuggled in infancy into a Parsi family, and brought up asa
_ daughter of the house, duly invested with the Sudra and Kusti,
and married to a Parsi, Thenceforward she may have been
~ allowed to worship in the Fire Temples. But who was to know
anybhma about hex real ongm? -

e

Y

. 1008, -

Sr
. Dixspa -
Maxexsr -
© Pemir
v.
. Sir
N JAMSRTIX
J1IipnAL




»

876 ‘THE INDIAN LAW -REPORTS, . [VOL. xxxm.j

L1908 L s Havmﬁ' reO*ard bo the rest of the eudence, it becomes only tos*
Dsﬁm plain that illegitimate -children of Parsi fathers. were in the
NS .

- Mangxs:  Same way smuggled into the Community, especially ‘in -the
‘ PET“’ mofussil, where the Parsis were scattered and under little or no.
7.';J'A3§§TJ1 - communal control, If any orthodox Parsi, after Sonabai was"
. umman grown up, had ‘entertained suspicions, he would proBably have’.
‘quieted them by assuming that she was a ndtural child of her
-adoptive father. There was too much dirty linen of this kind,
:in too many reputable Parsi families, for any one to be over
.~eager to wash it all in public for the sake of a doubtful principlt..
- As to what happened when Sonabai came to Bombay to give’
-evidence, the samé considerations apply. T do not doubt ‘she,
.+ did frequent some of the Fire Temples in Bombay. But, dressed
“ag a Parsi woman, who was to know anything about her?, T
*do not say, of course, that had the priesfs known, they would a,t
) once have turned her out. That would be going too far yet,
and begging the question raised by this part of the evidence.
. For the plaintiffs’ case’ is that because she was-a convert,: she
. was allowed free. access- to the public places of worship”””‘A]l
* that I canyet feel justified in saying to that is that sI do'not.
- see how any one was to know whether she was a convert’ or not,
It would, of course, have been different had she, before entermo
announced herself as a Hindu converted .to. Zoroastrianism, '
- But nothing of that sort.is alleged. Suppose we in Dngland _‘
were as strict as the orthodox Parsis in Bombay " are, ‘how ..
" could -anyone in, say, St.. Paul’s. Cathedral, know whether
 every qixiet and orderly member of the congregation had.
~the requisite qualifications?” I consider the whole of the oral
- evidence touching alleged conversions in Surat and other places
“utterly worthless.  No~ doubt, had it been possible for the
. plaintiffs to prove a well-established.custom in conformity. with
. the precepts of their religion, of making converts and admitting
"+ them to full religious communion, this would have done them
> great service. But the failure-to prove this does mnot, 'in my
" opinion, do them anythmfr like proportionate disservice. Indeed,
... T'think too much stress has-ab various times - been - laid upon’»
- ousage. I thought .from - the first that when the plaintiffs-had -
- established the propositions,—(s) that the Zoroastrian religion
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.enjoined conversion, (&) that. the properbles and funds in- suxt
 constituted virtually the whole public religious establishment of
Zoroastrianism in Bbmbay, it lay rather -on the defendants to

~on at oricé to try to convince us. that many converts had, from

time to time, in tomparatively recent times,  been made and °

. admitted to the Temples and ‘Towers. -So far from proving
anything of the kind, all that that evidence has revealed is that
-many mofussil Parsis kept alien -mistresses, had . illegitimate
children by them and brought up those childern as orthodos

Parsis. Now, tlge defendants. have admitted sl] along that the .
bastard children of a Parsi father are eligible and may be

. admitted .to the Zor.és_xstrian communion, So far, then, as the
oral evidence goes, the plamtiffs were very soon seen to be beat-

ing the air. It is true that this ‘evidence ‘was meant to prove

conversions in the proper sense of the word ; but no one can

senously contend that it does do so. . What the defendants deny '
“is the right of any foreign convert,.in whose veins no Parsi
- blood runs, to become a member - of the Parsi community, and

_-as such. to share in the benefits of their public religious and

. ¢haritable "endowments. And I cannot say that the oral ~
. evidence . discloses - any mstance of the kind contempla.ted, or -

“any instance remotely resembling it.  Again,- I must insist
-upon the distinction between conversion of the kind we really

- have to deal with, and adoption in infancy,. One solid reason is

 that whilg, in the first case, all the circumstances would be at
- once known, in the second, it must always be a matter of real
- doubt whether the adopted infant was really of foreign extraction
-or an 1lleg1t1mate child of a Parsi father. And when we are
asked to decide whether converts gua converts, -as distinguished

from bastard children of Parsi fathers, are entitled to share

in these trust properties, such evidence as the plaintiffs have
offered us—oral evidence, I mean~—is seen at once to.be utterly
: A,valueless - This is not necessanly so when we come to consider
the documentary evidence,. That stands on quite another footing.

But, while I think of it, I will shortly deal with one point which -

- seems to ‘have obtained undue prominence at some stages of
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" this lon(r htwatlon I may be Wlong, bub I thmk the defendants :
‘relied, and stxongly relied, upon what they called the long,
~uninterr upted "and uniform usage of the Parsis in India to the '
_contrary. And, speaking here with the utmost deference and »‘

respect, I think that that consideration had some *weight with-
~my learned brother, With me it carries absolutely 'none:.

What is the position? The defendants admit that their religion -
~‘enjoins the making of donverts, But they say that, since the-
Parsi emigration from Persia some twelve hundred years ago; .
. the Indian Zoroastrians, commonly known as Parsis, have never
" carried out that religious precept.” And they rely on the absence’
of all conversions, in the proper sense of the word, to prove a
_.custom abrogating one of the fundamentals of their rehglon In
this connection, reference will probably be made to ‘a case’

decided by Scoth J, some years ago, in which it was held that

' long-estabhshed usage overrode the canon law. The Zoroastrmn
“religion forbade, as tha learned J udge , held, infant marriage,
- But the Indian Zoroastrians were shown to his - satisfaction to

have umi‘orm]y practised 1t He-accordingly decided in .‘cavour .

. of infant marriage, ‘That no doubt Was & very proper and Jusﬁ :

" decision in the circumstances of the case. - But how does ‘it bearf
‘on this questlon ? I donot think it has any bearing at all. There‘is"
a perfectly plain sand intelligibe distinction between a posmve or
affirmative, and a so-called merely negatlve custom or usage. Thef
Intter is ‘not, in strictaess, a usage orcustom at all. Itis, as
soon as the proposition is fairly stated, cleaily absurd to reasonz‘
. from mere non-use to the contrary affirmation. The Zoroastnan‘.
. religion enjoins making converts.” But for many years we have‘
- not made converts. Therefore, although we still profess that
. religion and revere all its essentials, we rely on a custom of - nob:;
trmaklng converts, to abroo'ate the posﬂuve commands of ouré"
- rehglon. _That is what the defendants would say on thls pomt
*and it only needs to be stated to be seb aszde as absurd. There
‘Cannot be & custom of. not domg a thmg Clrcumstances mayf-_

. have combined to render it undesurable or 1mposs1b]e, and so',-

. 5 practme may have fallen into desuetude. -But as long as. the

cardinal dogmas of the religion itself have Temained unchanged, ,

. their efficacy, whers, as here' it is freely admltted cannot bef
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lmpaired' much less destroyed by inability or unWillingness t'or - _

~ obey them, Ttisas much the duty ofevery pious Zoroastrian
* to-day to make converts as it was in the remote past. Asa general
abstract pxoposxtlon, I think that i is self-evident, '

L l\ow, leb us look a little closer mt;o the origin-and }ustxﬁcatlon :

© of the alleged negafive custom. The most orthodox, the most
bigotted, champions of the defendants’ case are agreed here. . We

_ did not make converts, they say, since we came to India, because.
© We could not. - That naive explanation is, of course, peifectly
true. ' But what of its effect upon the use to whlch this inability

is now songht to be pub? Look at the facts.” The Zoroastrians

were expelled from . Persia, or fled from Persia, before Maho- -
medamsm Thos_e who reached Igd1a were a scattered remnant. "
~ They were only too glad to receive an asylum, to be allowed to -

“live in peace and profess . their ancient faith.” In such circum-

' stances, the idea of proselytlsmo' ‘was impolitic and impracticable, '

They had enough to do to preserve their own faith, their own little
. society, against the -impact of greab surroundmg forces (which,
i not.actively hostile, were not altogether sympathetic), religious

~ and social, The danger which the early Indian Zoroastrians had °
: _to face, was the danwer of being absorbed into the masses among -
“ whom they SOJourned their chief care must ‘have been, t6 main-

“tain the purity of their own faith and the traditions of their own

" people, - Any attempt ab proselytism in those _days would have
~invited reprisals. It would have been-—regarding them as-

a body politic—politically suicidal. They were. the strangers:
they were the weak and broken fugitives. Of course, they did
. not seek to.make converts : all they-desired was that their own

people should not be converted Because, under these conditions,

'f","_“there is no trace of any proselytising actwely for centuries—

" until, owing to the influence of many other evident causes, the-

essentially religious had been .superseded by an essentially
‘caste spirit when -another and equally potent explanation

begins to emerge—no inferénce can fairly be drawn that o

: local cusbom auamsb maklnw converts had grown up.

Yeb in the records a,nd documents before us, there is umple

evidence, T think; to show that although no practical eﬁ'eci‘, was .
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. given to 1(; for -reasons of pohcy, the- 1dea of conversion was’
quite familiar to the whole Indian Zoroastrian community and

frequently formed the subject of elaborate references, hypothehcal -'
: cases, and controversial treatises. I shall have a word or two to say 3

. on that later. I will now dismiss the point I have been discussing -

‘with this observation, that while the absence oﬁg,ny well-aceredited.-
instance of a genume conversion has, in my opinion, little or no

beanng-—as usage or custom negativing the canon law—on the .
plaminﬂ"s a”priori case, the fact may, and probably - will, give:
risg to considerations of some importance when we try to. ascer- -
tain what the intentions of the founders of these trusts were ab

" the time they. founded them. . And this clearly invites a precise :
statement of the real question we have to aiswer. That guestion .

. is not, whether the Zoroastrian religion permits conversion, but
. whether, when these Trusts were founded, the Fozmders contemplat- g
~ed and intended that Converts should be admitted to participale.

4n them. Too much stress cannot_be laid on this, because the
first question really does not arise, Whlle the second is, the only K
questlon that does arise on- this pa.rt of the case. It may at’
_once be sald that the Zoroastrian rehgmn does a.dmlt—-even :

. does en30m—conversmn. That cannot be and has never been

categorically denied. It i is true that the so- -called learned men -
who have come before us. to support the defendants _case have
wasted hours of our time in puerile attempts to glosq away the f‘
" plain letter of the law. "But that.must be attributed partly to '

- invineible bigotry which proverbially dullq, the sharpest wits,

and partly to a natural stupidity and want of training in clear
thought, which prevented witnesses of thé*type of Mr. Modi from_
- disentangling his own ravelled thoughts and . opxmons * Passing
over these interminable silly sophistries, and admitting that.,
. Zoroastrianism enjoins conversion, we are only one step—-;i ,
and that not, in the i'esult a very 1mportant step—-on the Way

ﬁ_ to our conclusion. - . ,

. Here I will take up another pomt whlch occupled days and'

_days, seemingly turning on the connobatmn of the words Parsi-
- and Zoroastrian, but really going deeper, and touching -the root -

of the whole matter, Put shortly, the plaintiffs say that Parsi is a
term.of primarily religious _connotation, '\the -defendants that it

A
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| is Iy term of- prlma.nly raclal or trlbal connotatxon We were 1908 -
referred to dozens of “books, nob a passage in one of which Sm
- helped’ or could have helped to an intelligent solution of the Dmsm

M
- - difficulty, © Everyone speaking loosely knows thé facts, as well ﬁEfII;H,
as everybody else, - When on those facts a - peculiarly . subtle . " grp- -

* "question arises, which was certamly never. present to the ‘minds :}:J’l‘;ﬂ?
of any ‘of these amiable savants and travellers, their casual '
- and unconsidered use of this term or of that.is in 1tes1f worth-
* less, while such observations as some of them made - upon scraps
. of custom, neverrise above the level of the ordinary traveller’s
tale.” The case had been much better, not to say- shorter,. with-
out’ that mass of pedantlc rubbish, “The Indian Parsis, as
everyone admits, came to India from Persia. They were soon
- locally designated Parsis, because they came from Fars, or Pars,
or Persia. Apphed to them by the peoples of India, this term
- simply ‘denoted- place of ‘origin. They would not have called
themuel\,es Parsis, any more than at first their fellow Persians
* - who had not come, to India with them would have called them
~ Parsis. And in this connection 1{; is interesting to note that, in’
the _twenty to tlnrty passages referring to these propertxes :
which have been discussed at great lenuth—early dedications
by the Indian Zoroastrians themselves—the ‘ word Parsi does
..not once oceur. . In all probabxhty, Parsi. was a name which no -
: Purs1 would hme recognised or thought of applymg to himself
“or his people inany “special tribal or national sense, When first -
their exiles landed in India. ' Then' the question arises whether,
-at that tims, it could: ‘hav_e any meaning for the community,
whether it signified any national as opposed. to ‘religious. bond ¥
-1 sHould say probably not. - And it is just here that the signifi-
i“cance of the contention dives below the surface verbal definition
" “to the root of the matter, namely, had this tody of exiles any
" common distinguishing bond, marking - them off from others and
constituting them a peculiar people; except the bond of religion ?
~ When they landed in;India they ‘were -the only people in all
- that' vast and:" teeming -Continent who- professed the Holy .
~ Mazdiasnian faith.,  Was it not the profession of, and adhesion to,
. vthat'faith which consolidated them and made of them a separate’
B pe0plé_?_ Or were they' a separhte people because, in. the ‘Joose -
P 842—10
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_ geowraphxcal notxons of those who were not .of thexr fmth they

had come from Pars ? Looked at from either point of view, theyi

" were forelgners. The outsider might have chosen to label them;’ =

for purposes of ilentification, by a term denoting théir placeof.

" origin. But what did they themselves regardas their bond of -

union ? Was it the religion for which they had fought, and been
exiled, to preserve which they had sought- refugs in a stranve
laud, just as the Pilgrim Fathers carried their religion' to the'.

free air of America ; or was it some national or tribal sentiment;"
“originating in ‘and inseparable from the place-of their birth ?-
- The answer to this, in those remote times, is, I think, clear and:

certain. What feeling of patriotism could bave survived ? Therd’.

-are still, and there then were of course, numerous Zoroastrians”
" in Persia. .But amongst themselves, Indian Zoroastrians dd not

call them Parsis, but Irasis, The fact that the Indian Zoroastrian -
immigrants were, ‘rightly or wrongly, supposed to have'come

“exclusively from -the Provines -of Fars, amply accounts fot’

the fact that the people among whom they settled labeiled’

.them Parsis, But we are concerned now rather with the way’,

in which they regarded themselves. Theyowed no allegiancs’
.to any Persian King: they had no special civil or religious”

* rights as Persians : they had no special political characteristics

as Persians—less still. - of course merely as men from Fars.:
What they did have was a very special, elevated, and ennobling”
religion—~their own exclusive religion as far as India was con:
cerned, in the practice and. profession of which they stood apart-
from all the alien races by whom they were surrounded. ‘They..;
-were in much the same case as the Jews—a peculiar pecple, .
with no country of their own, no separate national life’ of their:
own, owning allegiance to mo Parsi or Zoroastrian temporal:
sovereign, guests on sufferance of races, of peoples, who had -

 nothing -whatever in common with their religious organization.:

»They did not -know themselves, I have no doubt as Parsis, in
-any. national sense, if in any sense at all, .but as members of

_the Zoroastrian community- in India. And if that is correct,

does it not follow that the original bond of union'between these

" settlers was the bond of religion, not 6f’nation ? Here we must

not forget that while there may be: a plain absence of anything
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‘ hke what we underqtand by Nahona] or Pariotic feehng, its,

place is not infrequently taken by a tribal _feeling.  And it
o Dxunq_

may be- contended that, while the first immigrants. of the

~Zoroastrian. faith ‘were united primarily by-a common religion,

they were also tnited as a tribe, which was a tribe because it

~ remained the sole- zepository of the one true faith. And. once
the tribal sentiment comes into belng, it cannot. be doubted or
’ denied that in appropriate circumstances, it will develop to a -

_degree of exclusiveness exceedmg anything which is truly
‘national. That.is a consideration which must not be lost sight

of and may be noticed later. But it is probably incorrect to -

describe the first Zoroastrian immigrants as a Persian or even
-a Zoroastrian tribe, So far from that being the case, they were
the shattered rempants of a great nation. Usually what has
had s complete and national organization on' a grand scale

~does not. on, disintegration, .break up into-tribes, We haveno -

‘Greek, or Roman, or Peruvian tribes. . But here again it may be
‘necessary to-distinguish between the integral factors of the

whole national Uhit, to see whether the predominant factors are

temporal or ’religiovus. 1n the latter case, the break up of the
Nation or Empire—its overi;h'rovs_r_by infidels or barbarians—might
force those who survived and still regarded their old religion as
their chief nationul treasure to carry it off with them, and, where
“the environment required, constitutz themselves a kind of
tribal guardians of this sacred possess:on. ' o

The importance of applying a searching- analysis to the use

of the terms Parsi- and Zoroastrian from the eatliest times is-

“obvious. " If, as the plaintiffs contend, Parsi means—and never
at any time meant anything more ‘than—a person proi’essmrr

- the holy Zoroastrian faith; then any person professing that faith,

and formally . admitted into it, would spso facfo be a Parsi and

& member of the Parsi Community. Sucha person would, under

the express terms of the Trust Deed of 1884, be entitled to
share in all the benefits of these Trust Properties. Tf, on the

other hand, Parsi means something more than this, if it means

_oﬁe of the tribe of immigrants from Pars, then it follows that

mere conversion to Zoroastrianism will not make~-say, a French- -

man—a Parsi, or entitle bim to be considered a member of
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Trusts. © Tn the latter .case, the plaintiffs fall back.. -upon

- another, and really a much strongel line of argument. They

say that the insertion of . the words “ members of .the. Parsi
.Community, ete.” in the Deed of 1884 were unauthorized and at

- variance with the intentions of the founders. I bave already

o observed that those are the words of an Enghsh draftsman who
_could not possibly have foreseen the trouble they were to cause.

- I'have said that they were chosen to exclude converts froin, not

converts to, Zoroastrianisin. . And I do not think that, in view

~of the plaintiffs’ second :line of aftack, they really necd the

elaborate verbal criticism which has been.spent over them, But |
I do think . that the underlying contention is fundamental,

- namely, that mere conversion makes a man or woman a full

member of the Parsi—or call it if: you please Zoroastrian—Com-

" munity, and entitles him or her to all the benefits of thé Trusts

instituted for the public religious worship of -that Community.
I think that the words in. the deed are not very important,
‘because ‘when we .turn back to the earher documents; we shall

- find that the Founders of all these trusts never ‘used the word
- Parsi, but mvarm.bly spoke of Zoroastmans those of the good Maz- -

diasnian faith, or members of the Holy Zoroastrian Community,

_ and 'so forth. And the real question "is not to distinguish-

between the modern connotations of Parsi and Zmoastnan, but
to ascertain what the founders meant when they dedicated ‘these
properties ‘and moneys to Zoroastrians or members of “the

. Zoroastrian Gommumty ' Still T have thought it right to pomb oub
. what I conceive to have been the true: origin, connotatlon, a.nd ‘

application of these terms, when they first appear side by side.

- In my opinion, Parsi was first used by outsiders. to describe to
- .each other—by reference to the p]ace of origin—this strange
. new people. Outsiders could not, of course,.have known, and .

presumably cared little, about the religious tenets of . such immi-
grants, They were. foreigners, and they. came from Persia.

“Enough then to  deseribe them as Parsis., Among the Parsis

themselves the .case was altogether dlfferenb - They~ had no .

reason to be proud of their place .of orlgm, they had.:nothing to..
look for from Persia. But they had their  religion. They were - -
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tion had driven Zoroastrxamsm oub of Persia. Astime went on, no

~doubt the tribal sentiment grew and throve, and there was '

‘super-imposed dpon the first simple bond of a common :religion, -
" the bond of a common tribal descent. . So that, as the community
‘prospered and acquired wealth and importancé, it accepted the
-popular name of Parsis, as though it really were a ‘national v'o'r,f
- tribal distinction. -And along with this secularizing process, went
“a corresponding weakening of the original religious tie, so that,.
: Idare say, it is quite true to-day to say that it is more -accurate -
to describe the Indian Zoroastrians as Parsis~thereby implying
a caste, or communal, or tribal .organization—than it would be
~ to define them as men and women pxofessmo' the Holy Zomas-
trlan faith,

; . And that makés it the more ubforbunatewthat the Trust Deed -
of 1884, drafted by an Englishman, should be expressed s it is.
* For, when we come to compare it with ihe earlier documents, ;
~one thlno- is plain, that whether the defendants have put the
- right construction on disputed words or not, Yhose words .ought
" not to bave been used. It would have been inuch better to
follow the lantruaﬂe of the founders at the time they dedlcated
these txusts to pubhc relwmus uses. . Had that been done, we
~'should have been spared a great deal of refined, and on the
‘whole, profitless argument, -and we should also have been spared
‘the useless labour of followmo' counsel throurrh dxctmnaty
deﬁmtlons, and the - tales, opinions, and gosmp of mom or less’
Well quahﬁed savants and tr a.vellers

-

LIE T were to ﬁnd that it was the mtentlon of the founders of
. these trusts - using the words “ for the:use 6f the Anjuman.of
the Zoroastrian ‘Community ” or “for all those of the pure
"Mazdiusnyian faith,” and so on—to inciude in their benefactions
" 'genuine converts to Zoroastrmmsm, then T should not feel the
: shghtest hesitation in saying that the Trustees had no right -to
“substitute for sich words popula,r language like ¢ the members
- of the Parsi Community,” still léss to construe those popular
~terms in such a way as to -exclude _persons ‘whom _the founders

: meant to mclude. L

Do :
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Before womg on further, nghb into the heart of the matter, -
I may as well clear away some possible confusion. When we wére

* engaged upon the evidence offered to  prove. that converts were -

*

frequently made, some discussion arose as to what constituted a .
convert, or, in other-words, whether any specific ceremonies
were necessary. As the case went on, it bscame more and

~ .more clear to my mind that ‘too much attention was being

‘bestowed upon this point.. When it was first suggested, - the,
‘defendants at once uncowpromisingly refused to go on with it."
They told us, in the plainest language, that their case was

* converts or no converts. They did not care to go into distine-..

tions between the making of this or that convert, Conceding

" that a convert was made in. the most approved and perfect

manner, they still denied that he was entitled to the benefits

“of their funds. For my part, I at once, and finally; accept that

position. . It'is simple and reasonable, and it shuts the door on
what might have been long enquiries into ancient ritual that
appeared to me hkely to lead to no good result. It canuot,,
however, be denied that, while everyone admits that, theoreti- -

* cally, the Zoroastrian religion enjoins the making of converts,”

- the leading “experts ” for'the defendants, from the time of the -

Select Committee’s report, have endeavoured very strenuouslylt
to introduce certain qualifications.  The most generdil of these_ ;

has, strictly speaking, nothing to do Wwith this point, though it is -

apt to be confused with it—I mean the condition upon which -
a]l these religious leaders insist, that such conversions should
not do harm to the good religion. That is an. opportunist gloss .
upon sound religious doctrine which, I think,a sound Churchman _‘

© would find it hard to defend upon any but.the plainest secular .

grounds of expediency. The fact that it has gained and held‘v

 the promlnence it ‘has throughout this™ case, is" & convincing -

- proof, if any were needed, of how completely the pure . religious -

ksentlment has been subordinated to the caste or tribal senti-

" ment of the present day community. Further than this, howo

. ever, strenuous efforts were made at various staﬂ‘es of the case

to convinee us, that no conversion could be a real effectual cone

" version, u_nless the convert, went through certain ancient,
‘ceremonial, and purificatory rites, Now, I do not" propose to go
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'mto that questmn at all T We ha,ve here a ‘very - simple issue,

The defendants say, let your convert be converted and admitted

in any way you please ;. impose upon him the strictest ordeals‘:

" known to your ritual; and we still say that he is not entitled to
. share in the benefits of our trusts, That being the defendants’

. position, it is supérfluous to go into the q‘uestlon what constitutes
~a valid, from the -religious stand-point, conversion. Bub ™
“cannot refrain from making one observation. The extreme
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_ orthodox party, who are most jealous of the prestige and exclu- -

" siveness of their community, appear to think ‘that were this a
“question for us to decide, we ought to lay it down that what is
called the nine ‘nights’ Burushnum ceremony is indispensable,

And in adopting this line, I have not the slightest doubt they -

are honestly actuated by zeal for their religion and the desire
to keep it as select and unpollated as possible, But, surely,

they must see that they are taking a mistaken course. If that -

were an indispensable condition precedent of conversion, the .

“only practical result would be to throw the door open to the- '
lowest, least refined, least desirable class of converts, while -

'shubtlnrr it 'in bhe face of all reputa,ble persons who, out of

sincere conviction, desired admission to the Holy Zovoastrian

faith. I find. it difficult to believe that any cultured adult
‘ forewner co;ld bring himself | to submit to this extlemely
 primitive ceremony of uutra,tlon, while certainly no grown
" culbured woman, who wished to join the Zoroastrian faith,
could concelvably ‘be asked to do so. Itis only peaple in the
- lowest stages of development who could bs ab all likely to
- consent to go thirgugh such an initistion, and those are precisely
the kind of ‘converts zealous' Zoroastrians do not wish to make,

. Everything, therefore, ip the record which deals with degrees,

if I may so style -it, of conversion—every question and answer
about what céremonies are necessary and what ceremonies are
unnecessary-—seem to me mnow to be wholly 1rrelevant. I
shall-not say anotber word about them,

1 h1ve now to make one or two remarks upon the documentary

evidence relating to conversmns in the past. We have three lead-

) ma- instances: (1) the Pandxts, (2) Akbﬁr; and (3) the MazaO'on )

, converts. The ﬁrst is, more or lecs mythlcal I do not think I '
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can go qu1te so far gs my learned brother in d:sposmor of 1’0.‘1
He atlaches more weight than I-am able to do to the leammrr‘
and researches of Mr, Modi. I can only say. for myself that suchi
additional resea.rches as hs made, while :the case was in pro-

r gress,'served no obher: purpose than to convince me that hls

mind was so obsessed by the cause he had ap Heart, that he was’

course; it is possible, as my learned brother  suggests, that these
Pandits were- Parsis ; or that if they were not Parsis, they W_e:'rév:
good-men who had helped the early settlers, and’ ‘were therefore

".remembered in their prayers,” Those are quitc possible expla~’

nations,  But ta,LmO' the evldence about them as it stands, I
~ should have been inclined to. say. that it did show that these -
Pandits became Zoroastrians. Bub the time is so remote that /
the point has little practical importance.. It may amuse the :
curious, it may interest the scholar, but it does not I thmk tluow_'
much lwht on the question we have to answer,- - ’

There seems to be a pretty deeply-rooted and, W1dol_y-spread/'
tmfhtlon among the Parsis that some of the Navsari priests
went to Akbar’s Court and converted him. Whether he really
was converted or- not has, of course, only a secondary and com-
‘paratively unimportant bearing on_ the present case. But there
is a good deal in this connection which does directly bear upon’
.1t and is not ummportanb, ‘We have to bear- in mind thab the .
defendants’ case is, that conversions in India, since the Parsx-T
immigration, are altogether unknown ~ None, they say, ha\e“~
~occurred. We have never tried to make any. - And the practice,
enjoined by the founder of our rehrrxon has fallen into total

" desuctude. That is one thing, and as a reply to it, the fact that -

~ Akbar was converted, if he was, would be a telling reply But
“we have to carry this line of opposxtxon further, ‘as I- have'
already 1ndlcated when we come to consider, after preparing -
the. way carefully, the cardinal -question : “ What had the
“founders in their minds when they created these, trasts 7 ? It.
would help the defendants greatly to be able to say—as, indeed ‘
~they do say with. dowged insistance—that not only- were no.
_~conversions ever made, but that the idéa of making converts:
never occurred to any of the Indw,n Zoroastnan Commumty,;

- .



VOL. XXXIII.] Lo BOMBAY SERIES.

‘and xt is’ m answer to thxs thah the ev1dence about Akbar is so
}1mp0rta,nt For what do we find » Not only, as I have said, -a -
’ Wldely-spread tra,dxtlon, popular ballads, extollmg the achlevement
-as the crowning glory of the Bombay Parms, but Mr. Mody
hlmself——the miost bitter uncompromising opponent of conversion,:
the root and brzmch representa,tlve of orthodoxy——even he wrltes
‘an, elabora.te treatise, or, one might say,. -almost & book, to provq
*that the- prlests -of -Navsari are fairly entitled to the credit of -

: havmc converted the Emperor Akbar - After making. all possﬂﬂe

- allowances-for pr1est1y esprit de corps and for the exuberances of =

learned authorshlp, I cannot help thinking thab this’ leaves .

Mr.- Modl in a delicate posltxon When, from time to time, in the
courSe of his cross-examination, fie was confronted with- his own
erbten“ and publlshed opinions, T thmk he must have bltter]y
regretted that he ever seb up to be & learned author. Not only -
‘in this instance, but i in many others—nght up to the time whén’
the storm broke, Mr. Modi, with guileless mchscretxon went on’
committing himself to- opinion after opinion, from all of which .-
‘he had -of a sudden to resile, with almost startling agility and

-vehemience ! Th&t is ‘one of the many misfortunes of being a

. popular author, “Of course; when Mr. Modi was writing these *

books and expréssing as a recognized sacerdotal authomty——— "_’
theee opiriions—he allowed himself to be carried away by the '

lmpulse of the moment. " Enorrossed in the fascinating - task of

flattering.” the vamty of "his co-religionists, he expends his .

learning -and talents in a_brochure proving that certain godly
priests of Navsari converted Akbar, or, ab-any mte, if they did
.not quite .convert Jhim,. cerbd,mly no one elge did, and they, at -
any rate, were entitled to all'the glory. and credit of the attempt
I will not say Yhat Mr. Modi had not_the honesty-—because hke
_'many other . wmthy fanatics he.is probably as honest as he is-

~perverse on his particilar hobby, but I will say ‘that Mr, Modi -

had not thewit—to take the only possible course by which he *
"could have extricated bimself from the embarrassing’ conse-~"

_quences of his too exuberant authorship with dignity and credip, -

Instead of {elling the simple trath, that he-had taken up these *

subjects without ‘the least idea that they would ever have more’
than a scholarly . and acadeyc‘mterest and. commxtted hlmself
S 3842—11 B ’ :
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8. . to oplmons whrch, When brought to the test of a shattenng,;
"7 sm - - Conerete: case, he could no ‘longer maintain, he made ‘the - most:'
" anxa:':* " pitiable” efforts to show that he was perfectly consrstenb with 1
- Pemr . himself, and that his’ “ Yea ” of to-day was hrs “ Nay ” of yester-f:
‘- gm - . -day. I suppose: fow Wltnesses of ‘equal eminence, “character, and"
gf;;:gf: T bope, I miy add, sincere honesty, have made a more deplorable .
- eghibition of themselves in the witness box than Mr. Modi, - But’
the point of all this is, not whether Akbar was or was nob converted:
~"g century or two ago, but that right up to the present time ond of:
" the leading - scholars and ecclesiastical lawyors of the Parsi cdms:
" munity of Bombay, so far from saying that such a conversion:
was contrary to the tenets—or, for thatdatter, thé pmctrce of the
. community-—seb ‘himself elabomtely to appropriate the ‘mérib of (
et us say, the attempt to convert Akbar to his own. co-religionists.
. Two most important facts emerge : /(1) that the 1dea. of convettmgz
- ahens had not become extinet ; and.(2) that some, at'least, of
the religious leaders of the community rega.rded it fa,vourablyf
) wnthm a ver, y short time of this controversy breakznrr oub , :

" The case ot‘ the Maza«on converts is useful for thes
'purposes. It is, in my opinion, -quite immaterial to. enqulre
-whether” they were converted, or, for fhah matter, whether ’ohey
© were capable, in the broad geneml sense, of becoining converts.'j»
1t may be that. they were all illegitimate cmldren of Parsi fathe
©-What is 1mporbanh .nd material i is, that in their case, ‘in’ qmte
recenb times, two eminent Parsi D1v1nes enmxo‘ed in a hea,ted .
icontroverby as to what. ceremonies were, and what were not
essential o cOnversron._ Thls shows, azain, thh convmcmv g
clearness, that conversion—in the abstract ab any rate, and as |
& theoretical religious tenet—was perfectly famlha.r to the Parsi
‘ commumt,), not. only in’ the remote past” but i in our own time, -
. Stattered about the volummous papers ‘which - have' been laid
" before s, there is plenty of evidende to supporb this view. * In’
“the, case of one allecred dxsreputab}e convert, we find the leaders
“of the commumty objecbma not on the broad’ orouud thab no
“conversions could or ought to be made, but on the much parrower .
" ground that his conversion had not’ been notified to the Anjuman
Cor ‘that the proper ceremonies had ‘not been performed Agam,
" we have the’ Ba.v:‘a,yetsv or - Rasggnsa prudentwm., These ‘are -

Bt
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.over the. whole perlod to which we need confine our J,nvestlgatlons.

It is true that the Rava,yats may ‘10t -command ‘much respect,
That is - not vhe point. The point i is that quevtlons were put by

~ pious men ‘about tonversion, and answers were received from

“the heads of the Oﬁicml Hlela,rchy in Persia, whu;h most certamly -

-did not deny. that conversions could or ourrht to be made As to

the. quahﬁcatwns, Tam not now concerned ‘with them. Nothing

in_ what' I may call the official or “expert part of the case

 creates a very hloh opinion of the intelligence of the good, devout .

gentlemen Who ‘had to:some extent .the consciences of the
- Zoroastrian commumby in their keepmg -But it-is _undeniable -
- that, rightly or wrongly, they, as well as the recipients of the

"Ravayats, were fully. ahve to the possibility of conversions ; and,

“with certain reservatlons of a: ‘secular rather than s, rehrrmus i

kind, were quxte ready to sanction. and ‘approve themn,- In the

face of all this ev1dence, it is Jidle for. the defendants to ‘contend .
i to-day that the ides of conversion, although ah mtegral part of

their revealed and accepted. rehglon, had .fallen so completely

into disuse, that no membe; of the Bombay Parsi or- Zoroastnan '
: _commumty could ever have dreamed of regardmv 1t as a prac-

_‘ tical and hvmg questmn. Ce T

Before proceedmg ‘to devélop and explaln the final ground '
. on. wh;ch I fest my. conclusxon I must gua,ld against bemg’
"thoug[ﬂ;‘ 46 have looked too much to the consequences of any

" decision .we mlghb give : in: -other Words to have’ allowed the
-expediency -to outwelgh the rights of the case.  1%e qwem(m, as

I understand it, is a- simple question, being, in effect whether the.
defendants ' Lave. virtually . commitéed -the breack of irust, By

excluding from the . benefits of the trusts persons whom the Souns
-ders eant to include. - Ib. appears to me, though I express this

".opinion: with diffidence, that. any.extension oril_xmlta,tmn‘ot.the ;

L 501

'.ang\hel’a sent by the heads of the' Zoroastman connnumty in '1,953-’ B
: Persm, o, questlons put to them on pomts of rehglous dogma,

v'utual and so- forth by~ Bombay Parsis: - Both ‘questions and-.
_ answers. show, with unmistalkeable cleamess that the. questlon"'
_of 1nak1ng converts, —-—both in the. ab%mcb as 8 general question, :
and, more. concretely, as'to who ‘wete fit and. proper to be made - JAMSETL

: converts and how they ourrht to be. made—-—was very much alive o
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scope of al trust '50'28 to exclude those who were mtended to be -
- included or - to mclude those, who were intended to be excluded,

s really a breach—-—and 8. very- serious brea.ch—-of trast,” If I
BT am’ right so far, /it “would follow—as I held in disposing of the -
s
" JAMSETIX,
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prx,hmma.ry issue~——that this ‘is.quite a proper case tobe dealt"
“with in 4 suit under section 539 and that .the issue raised i isa
duect issue - of right which will not allow of the introdnetion.of
~any collateral considerations of. what might be  profitable and
" ‘what might be injurious to the commumty If the founders of the:
- trusts. really meant them to include -converts, then the Court.
““would” assuredly ‘have- to" declare that the trusts - are- meant,
i-for converts, aven though that decision might have, as was
“roften’ said in-the course’ of the. trial, Wha,t the' community.
“ab larue now feel to- be disastrous’ consequences, - A’ Judge:
has no busmess ‘with . sentiment. -He - has “only to ‘decide.
upon the. ‘evidence' before "him what -are the legal- rlghts in’
- issue.: Nevertheless, where, after fully considering all that | evis
dence, the “issue remains fairly doubtful where there is? no
" decisive preponderance ‘in the “one, scale: or the - otherf
" doubt. a Court might then, and then only, allow its mind to-tur
"to ulterior consxderatlons of the kind T have mentioned. Let 8
“now, once more and for the last timé; state the conditions of the
‘problem we have to solve.- We dre to ascertasn what the viten=,

© tions of .the founders of a%ese trusts were. We are” to- put

“ourselves as nearly as we can’ in- then' ‘place, to sbudy the
hlstory of the Indian Zoroastrians; tracmg the operation- of .
-all” the- influences whxch -must” have been . brought to bear.

'.; upon’ them in their new environment, sand more partlc\ﬂarly

endeavourmg to obtain'a clear idéa of .the stage -the-com-:

. mumty asa commumty of foréign immigrants had reached ‘when |

“.these trusts were founded. We. have then to study again such
doeuments as are ‘available to us, mamfestmg in" their own

words Whab the - founders ‘did ‘intend ; -and:we have- to

” conistrue those documents, ot ‘necessarily, Wxth absolute verbal
htez alness, but in the light of contemporary seritiments, as faras
_thab . . has been made elear to us. Tt is - by this" process, &nd
" this, process alone, I thmk -that in a. caee of this kmd we can

hope to get at or even near, the truth, -
T .‘
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I am qulbe ready to start Wlth the assumptlon that the plamt- ’
Vilﬁ's ‘make, namely, that when the Z oroastrian exiles fled from -~
“the Mussulmen persecutmn, they brought with ‘them to India, as =~
‘their” common: bond—and practically their only common bond— -
“theif - ‘ancient rehglon. I will go further and add that, at that -

‘  JAMSRTII
. JIJIBHAL
“welcomed converts if—to use the phrase that hais s0 often since” o
‘been: repeated—those oonverts Would do no harm' to the good. .

religion. They needed help, they needed. countenance, they :

‘remote time- they would probably have _not only approved but

:needed, above - all things, powerful allies.: And no alhes were
likely o .be: better disposed . o them than such as had been

.»converﬁed to-their own, faith. . They were not then a ‘dominant,

“but. a- servient, timid, and scattered- people, the mere remnant

,_’and struggling fugitives of an overturned kingdom. They were
in'a strangé land, surrounded by strange peoples, professmg '
{a,n unknown religion. - In these circumstances, it is easy to .

‘andersiand - that while they: dared not proselytise, they would

“have ‘been only too glad to welcome influential converts from .

.Hinduism aad Mahomedamsm And this, I have no doubb is

;the real explanetlon of the Pand1ts and the. Akbar story - But
~_two mam causes must have been steedlly ab Work to re-mould,
and, by degrees altoo*ether* to tra.nsform, the attltude of the

_»commumty towards conversion., - The first, and no doubt the most
.powerful of -these; was™the Jmmemomal Indian caste sentiment,
;with which the whole af;mosphere in which they lived was charged,

‘The secorid was thelr own growing prospenty This had & natural

and inevitable tendency to reinforce the. pressure of the caste

principle and' to. accelerate its growth Caste must always be
-more acceptable to a high, than to a low, -order in its orga-

nization. . In proportion -ay the Indlan Zoroasbrxans were able
to compare themselves and their circumstances freely, without
_apprehension, . with the peoples about. them with whom they

came into the most direct and frequent contact, and from whom
-they were most hkely to receive theinfusion of new racial and
social strains, . it is almost certam that the caste idea must -

have struck a deeper and deeper root and. coloured all their
relations ‘with' the mdlgenous Indians in their neighbourhood.
This is nob a merely fanclful speculatwn.‘ I thmk it isne
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certeln a. fact as any whlch could be proved a posteriors befor_
us -by evxdence ‘and all the evidence which has been laid before

A us does, in my oplmon, coneluswely esta.bhsh it. . I cannot tooi

i PEOIT.
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+.'strongly insist upor this’ substitution of a caste for & religious
. basis ‘of the organization of. the -Indian Zoroastrians, because :
- that is the ground upon whlch I kave; aftef long and anzious.
" reflection, felvv that owr ‘common .decision can be most secmely,l
" faunded. . While theoretically adhermg to their ancient religion’;

and. cons1stently avowmg its - prmmpal tenebs—mcludlnﬂ of,-‘f
course, the merit of conversion as a theolomcal dOgma, they:j
erected about themselves real caste. barrxers, and’ gradually- fell .

".under “the influence of the caste. idea,: till, in ‘modein popularjf
"'language, it has found current expression in the term Persx,
* which now. seems to me to have as dxstmctly a caste meaning,
-:as -essentially a. caste connota.txon, as’ that used to denominate’-
_any. other great Indian caste. . This, of course, by analogy only,{

but yet by an enelogy that was forced “upon the. Indian Zoroas— B
trians ‘by the circumstances and conditions in which they foti d:
themselves, and by adaptetmn to which their corporate ex1stenc ;
was ‘alone made posslble, therefore by an . analogy Whlch wa
both 1mperat1ve and, 1ne\’1table. Sklppmg ‘the mtermedxate
stages, the slow steps ‘of this - trdnsformmg process—shppme i:
I say, from. the beginning twelve hundred years ago to the: end_"j
to- day, revealed ‘in- the defendants wntten statement, - we,
‘need go no farthér for a complete and unenswerable vmdlcatlon
of the. -truth “of this “theory. . ‘The » first glance “at” the

'defendant’s definition of members of the Parsi commumty pro- f

fessing the Zoroastrian - faith; satlsﬁed m¢, once for all, that the -
basis of the controversy had shifted, and that we were not really

'concerned w1th a religious, but with- a caste questlon It that

is so, we must obviously- re-adlust our perspectwe, rearrange :

the prmc1ples apphcable, abové “all preparé.. ourselves  to adopt "

different criteria in-testing the ‘rival cases. -The neat. logmal

“sylloo1sm Wlth whleh the pla.mtlffs opened and upon which they :
“Were never . alole to improve . is now . seen” to requlre matenal )
vmodlﬁcatwns It is. eo—-undenmbly 1t is'so.- The defendants,

expressmg as we. now know ' the orthodox Pa1s1 view, are. pres.

pated to- overlook 1mmorahty, basterdy--enythmg but ahenecre.
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The ' are ready to, adinit any and every Iram Zoroastrmn about
“'whose antecedents ‘they .cannot’ possibly know anythmg -But
‘they ‘will*not admit ‘the” purest, most blameless foreigner, of .
~whose' charactér and conduct they may have the completest
“assurance, * They will- admlb all the 1lleg1t1mate children- of
: ‘PaI‘SI pm‘ents, begotten of prostitutes or Kept-mistresses, but .

“they will not adinit the noblest, most exemplary foreigner. Why? :

.Because ‘a foreigner ‘is outsxde the caste, and casbe is ‘an institus

tion into which: -you must - be: born... ‘Of the modern Parsi they :
sy’ emphatleally nascitur- non fit, This is not ‘religion, it has
notbmo' to do Wlbh rehglon it-is’ essentmlly distinetly jrreli-
) gxous but it is pure tinadulterated onental caste,”: This is’ so _

.plam tha,t 1 do not apprehend any unblassed and, competenb
person “would dream .of contradlctmg it. Then, what is ‘the

_consequence? That too, is egually plain, We have here:
- what in ity ongm was'not but has undoubtedly become caste

‘aund 4 singularly powerful, 1nﬂuentml and,. in every sense, g

'supenor ceebe And our duty is’ to find “out from the materials
‘before us; if 'we can the peuod ab which the caste: sentiment, a5’

the predomxnmt facbox of the oro‘amzatmn of the Indian Zoroas-

: tmans, suosbxbubed melf for the. 1ehmous sentiment. " Put in’
~ another way if, ab the “ time these Trusts were founded, the

“j.relmous senhmenb was still declswely ptedommanb then I

. think" the plamblﬂ's &ontentlon would be sound, and for my‘
part. I should be’ disposed to give effect to it but if by that'
“time .caste had so. far  overridden - -early religiomr as to have .

become the declslvely predommant factor of the- Indlan Aoroas-

“ tman oraanxzmtmn, we should have to apply qu1te different -
. cmtena, ‘and I think that ‘the defendants contention would -

- correctly | express . the " intention of ‘the founders. The IndmnA

~ Zoroastrians had’ been- settled i in “their adopted country, rouo'hly,’-

 for a thousand years before the perxod with which we.are dlrectly

hconcerned During the' whole of that time, they” bad been'
expoeed to the powerful impact of all sorts of socml and - reli- .

gious conceptlons yet they were not absorbed, - They emerge.
to-day ag’ dlstmctlve and pecuhaL a-people relatuely “to the
peoples, mﬁmtely out numbermg %hem, as -when' they -first

landed They have kepb j;he1r anc1ent feubh pure and undeﬁled :
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" Land it i Only in our own. ‘day, w1th the greab mﬁa.tlon of thew

USIR.L Wealth and increased facilities of communication W:th the west
‘ ’nlf’ ;::‘é;‘, " ern world, that we are able to see any disposition at all to relax’
]1’12:“‘ .+ the rigour. of what must have been throughout that penod the’
Usm L sbrongest conservahve caste spirit. Immrorality theré was; and

TAmsETJt -
Jmmm 2 xin the cxrcumsbanees, of course must have besn; but there was-

never:. ‘any : open pubhc recognition of the slightest deviation*
from the most rigid caste prineiple, " It is ‘also to be noted that;
~ however. liberal they might have been when first they came ta”
* India;. the Indian Zmoastrmus ‘were precluded—=by- the very’
- means which they, growmor in numbers and’ influence, adopted -
for  the preservation of their own caste’ purity —from dlSSlp&tmﬂ‘
" and losing themselves in the vast ocean of Hinduism-- about-
them. .- “Caste. avam Just a§ -now that they ha.ve ‘assimilated”
 in every sense the caste 1dea, and’ made it. the bulwark ‘of their
~ tribal or: caste. unity, so- they were themselves hemmed in by it
They could not have” enbeled the socisties “about them," because
those societies, Wwere caste societics and refused ‘to’ allow a.nyone
~ who was niot born into them within-the pale:- 'The .very air they :
breathed for a-thousand years was heavy wﬂ;h caste : caste wa ,f
' the condition of:all social existence. - Asa caste, they might hope‘e
to preserve and i 1mprove their own sta,tus as anythma else, they
could ‘only expecb rapid dxsmteuratlon, and d1331pat10n on the"
lowest’ levels, as unclassified. outeastes apd ‘pariahs.  Yet, of-
.Acourse, there must have been a long conflict between the’relis
gious and the- caste . sentlment between. the claims of “religion’
and the claims of society.’ They had to serve God, but they alsé’
had, to serve, to some extént, mammon, or. .there would shortly
have been none ‘of the faithful left t6 uphold the Holy Mazdi-
,yasman faith. - As we have seen, even to this day, and regarded
_rather as a theoretical than ‘a pracblcal question, ‘the terms on
“which conversions are permmsxble and ¢ommendable “have ‘been
thie constant subjecb of ‘more- or less academic “discussion. - But
a3 a.matter of fact, few if any genuine conversions have ever
_beeti' made ; and; so fa.r a5 our information- goes,’ the conversmn
“of Mrs, Tata ls the- very first instance of a genuine oper con-’f '
- version of a person in every respect ﬁtted to be ‘8" credit and:an:
: anament to the commumty I mean‘ of course, in’ recenb tlmes,f ‘.
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‘persons smuggled in as converts, . Now that the ‘question . is

» fairly brought to.the test, Where every circumstance, .every .
“condition is perfectly well known where there is not-a word .
to.be said against the lady; where she was openly and W1th :

" great pomp a,n& ceremony recelved into the communion by one of

- the leading high priests of Indian Zoroastmans, what dowe find 2

All the learning which used to be spent on the aeademic discus- -

sions I have referred .to is thrown to the winds, and the yery .

professors and doctors—who_ werg ready enough when- the

- Question was abstract, ‘and’ in - the air, to allow that converswn
under certain -conditions - and with some -reservations . was' -

commenda.ble——-are unanimous in  withstanding the attempt :to.
glve this new convert full rights of rehglous communion and

sepulture. . All this is mere. fnppery ‘and shallow sophistry. -
Exther admlsswn can be obtained .to the Parsi community by.

converslon, or. it canmot., It i is sunply puerile to pretend, for
instance, - that the admission. of such a refined and cultmed

lady as Mrs. Tata would do harm toa. rehmon.whlch opens its

~doors to all sorts and conditions of bas’oard children. It is ‘still
stupider to resist her claims on the ground that she was “not
duly admitted. She was publicly. admitted by, & person corres~

ponding in our religion, let us say, to the Archbishop of York : .
every one knew of it leading citizens, English as well as Par si,

‘were invited to be present ab the ceremony. The priest who

‘ought to know says that she was fully and_regularly admitted, )

- I really had no patience with the quibblings of the learned men
~who spoke for the. defendants, and, while . evading the. plain
dmect. point, spent hours of our time in trying to reconcile their

- own-absurdly irreconcilable inconsistancies. = The real, the plmn‘

point was simply this, that- noththstandmw anything in their
sacred writings, notwithstanding their. own published utterances

to the contrary, nowathsbandmrr the Ru.vnyats notwithstanding
o 3842—12

and in’ elreumsta.nces Whlch admlt of no doubb or uncerbmnby
We cannot - be 'sure. whether ‘Akbar was converted cIn alls
px'obablhty he. was. not. - The Pandits take us . back to the},‘_'
-dark .ages, where myth . and legend have frea play. . All the
obher alleged .instances may be’ dismissed as cases of :illegitic )
mate children’ or adopted . chxldren, or, ab the- lno'hesb cases of
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. Zoroastrmn father

, ev‘éx‘*ythin they tooki their stand not on rehgxon but on caste and :
* when it came to a. practlcul test, denied that anyone could become ¥
LA member of the Parsi commumby except by birth, Tha.b ina,

nutshell was the whole case for the defendants, and exaspera.tmg]y g

though it was presented to us, cunously enough, in the end 1 thmk

_ tha,t it is a good case and must prevail.

“In saying this I must be understood to limib myself strictly to.

“the Trust Funds, and Propetties, which are the subject-matter of

this “suit., I do not want to make any general pronouncement’
or to go one step further than I.am obliged. Perhaps, then, I
should say that I think~—as I shall now shortly, and.I trust
conclusively, show—it was nob the intention of the founders of
these Trusts-to extend their benefits to anyone who - was not in-
the most rigid caste sense a Parsi, thatis, born ‘into the com-
munity of the Indla,n Zloroatrmns -and born of an Indxan

" Let us now bneﬂy examine the contemporary documents relat-

_ ing to the immoveable properties, the language of which afforded

Mr. Lowndes materials for his most’ strenuous, impressive, and
forcible arguments. ~These have been set forth in -my. brothet.
Davar’s Judgmenb and I'shall therefore confine myself to wh&t

. appears to me to be pertment commeni;, upon them." They are

twenty-eight in number: I will just quote the material wordsof.
each : (1) “ Need®of another Dokhma in consquence of the’ great

rise-of the Zoroastrian' population of Bombay.”” (2). The “entire.

Zoroastrmn Anjaman/” (3) “For the people ‘of the Zoroastrian
Community.” (4) “ For theuie of the people of the Mazdiasni rélie
gion.” (5) *“For the people of’ 'the Mazdiasni- religion.” (8) “In

'accordance with the tenets of the Mazdiasni - religion,” by the
“people of the Anjuman of the ‘Mazdiasni- faith.” (7) “ Persons
-of thie. Ma7dmsn1 religion.”” (8) -« Whole AnJuman ” (9) “People.
‘of the Holy Zoroastrian Com)nunlty of Bombay.” (10) “ People’
" of the Zoroastrian Community.” (11) “ Dasturs and Mobeds and

Hurbeds and Behedins of the Mazdiasni religion of the" Holy

'Zoroastrian Community.” (12) ““Dasturs'and ‘Mobeds and” Hur-
“beds and Behedms of the ‘Mazdiasni rehgxon of the Holy Zoroas-
* {rian Oommumty 7 (18) « In the service of the entire Zoroastrian '
- AnJuman of Bombay » (14) “To the AnJuman for the use Of all



"VOL XXXIII ] BOMBAY SERIES

‘ Zoroastrlans ” (15) « People of ‘the ﬁrlca, of the pure and the E
* best” Mazdiasni - religion.”” (16)° By the *people ‘of the whole .

. Zoroastrian, “Anjuman.’ (17) “Holy Zoroastrian Community ‘of

: Hmdustan ” *(18) “For the'use of the"Zoroastrians.” (19) For
“the*use . of "the - people “of - the ‘Mazdiasni religion,” (20) “For
the use of the Anjuman of the Zoroastrian people.” (1) ¢ Anjuman -

 of the Zoroastrian Community.” (22) “For the use of the Zoroas-

" trians on- the land -of the Anjuman,” (23) “ Khas-o-Am.of the

~ Zoroastrian. Anjuman,” (24) “For the use of the Zoroastrian
: AnJuman » (25) “ Relating to the Zoroastrian Community.’ (26)

. “For. being used ‘by the. Zoroastrian Anjuman.” (27) “For the
entire " Zoroastrmn Community.” (28) “By the entire. Zoroass

“trian Alum (world).” It is evident that several of these are
couched in the most general terms, and it is principally on these
that the plaintiffs : rely. Others, and a larger number, contain
expresswns indicating that the caste spirit was active, such as
“the Zoroastrian community, and the constant reference to the
Apjuman: . But in not one do we find the word Parsi. In their

“own solemn religious utterances, the Indian Zoroastrians had -

net,\even_."so' late "as this, tho/ught of designating themselves; or
their religious communion, by the popular caste appellation of

Parsi.. Such a term in such a connection would probably have -
~had'no meaning for them. Onthese expressions the-plaintiffs -

have argued that the various religious. endowments were clearly
intended by the founders for all ‘genuine professorq of the ‘Holy
Zoroastrian or Mazdiasni faith.” And there are among these
“extracts some that certainly support that contention, Here it
is said :  We know that the Holy Mazdiasni religion recommended
“the making of converts: we have before us contemporaneots’
proof of what the founders of these Trists really meant, They
.sdy that the trusts are created, not. for born ‘Parsis —a word
with which they were not familiar —but -for all members of the

Holy Zoroastrian Church. - And since that Church emomed \

“'conversion, they must have contemplated the  extension of those
" benefactions to - converts, who, properly admitted, would, of
_course, profess - the. Holy - Mazdiasni. religion.” That is a
reinforced form of the.original syllogism, which T own. carried

-the very reatesb wewht thh me thxoughout the entu'e case, -
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thsesk We must * first appreciate the collective effect of thé"
whole, if we are to gain anvthmg like a correct insight into’the

‘minds and mtentwns of those who used them. And in doing thls,i:
1 think that it may §airly” be said that the. cumulative effect-of

all' these expressions is rather: in favour ofethe view, that: the.

prevalent -idea ab that time Was to provide the. eommumtyf

‘with "suitable places” of “public worshlp and burial -and::to’

' place those‘Instltutlons under the control of the communalvi
. ‘Anjuwian, This term’ Anjuman; with its allied notion of “ pancha-"

'yet,” desérves attention. In the first part of his fine judgment, my"
Jéarned brother has traced these Institutions from their. birth in.
TIndia to the period where one of them, at any rate, vanished, Both,;

~ however, suggest an assimilation of the prevalent Indian ’eenbi{
‘ments relating ‘to caste and the' management of casté and .com=:
““munal affairs.  The Anjuman is the tribal or caste body " pohtxc. :

) Amoncrst Muesulma,ns, whence the term must come, “there-is,of

“‘course, stuctly speakmw no caste in the Hindu sense, and: the.
AnJuman cdme to ‘be identified- with representa.tlve committees’

- of responsible élders and so forbh ~ But ib implies control- by.the
whole body, When used “as it is' uséd i m these inseriptions: and'
documents Aud'in; ‘Western India, even Mussulman ideas have"
been deeply tinged by mfusmn from the customs and sentlments.

N of thé Hindu populatlon “It is not therefore in-the least surpris=
ing that the Zoroastrian AnJuman should have given birth-to the

~Par31 Punchayet the -latter -of course.being essentially a-caste

mstxtutwn and workmcr the- deve]opmenb of the caste sentiment.

‘The’ queshon is how' far—at the date’ of those foundatxons, say,f

150 yoars ago—the casto had’ superseded the early rehgmus;;
‘*senhment? We aré mnot now dealing with “en “antiquity 80

“Yemiots  that all -events and personages in ib are obscured’ by the .
}haze of vast lapses of tlme The Community of 1750 could not
“have béen s0 every d1ﬁ'erent from the ‘community of to-aay. The

,,,,,

sentnnents which ammated it are probably very much the same

-substantlally as the’ sentlments which- ‘animateé the Parsi com- -

mumty to-day CIf anythm “we' should ordmarly éxpect ‘the.
“latter to be- more, nob less, hbew.l - Of- course, ‘it is not~ “safe to
geneml:ze too mshly on such pomts AII sorts of confhctmdw
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 interests’ may have come to the surface changed condltzons may _lxs. -

DESEES

_have given birth to changed’ notions of policy. . Bub if I am‘_.\ - EIR
right in beheung that, long before .the -foundation  of ‘these :1\??;:23‘1
' trusts, the Parsis had virtually become a caste, saturated with e L
- caste’ preJudlces, ‘then it is’ certain that natures. reared in that . Sie
‘JAMSETIL

~ atmosphere do - notochange rapidly. " Tt takes long penods, and . Jureman- .
~the continuous préssure of an altered environment, to eradicate N
“the blgobry of caste. - Two hundred years ago, ‘the Indian Zoroas- .
‘trisns; though by no means as advanced in culture and . wealth
“-and - status generally as they are to-day, were still a- people ‘whb
might well be proud of -themselves. They still retained; in all
its punty, the religion of their fathers’ they commanded univer-
-'sal respect as honest, law-abiding : cltxzens above all they prlded -
) themselves on'-the ¢ theoretical,” at- ‘any- rate, punty of their
“morals ‘and " the uniform. thrift of: their: people "It ‘has often
been * said’ that in’ no other Eastern commumty are- so few
“beggars and proshtutes to be found.. In .a‘word, they had by .
“that ‘time +Very good. reasonto- respect themselves as a coni-
‘thunity, *to e "jealous of - themselves’ as’a caste; and.to dislike
intensely -thé idea of contamination by too close social intes .
course ' with-the inferior classes of the Hinduw populatlon. Such °
/T take'to be an mdxsputably true pm‘oure of the - Indm,n Zoronsgs
“‘trian” community about one hundred fifty years ago. : -And the
"question ‘is, ‘whether - leading mien of ‘that: community, -men 'of
“conspicuous piety, would. have: intended o .open i._thé_"dodrs of
-their churches and . burial towers to any and every on¢ who
“might choose, for whatever motives, to-profess the Holy Zoroas. -
~trian faith, and had money enough to getsome’ vénal “priest to
??;’_'formally ‘admit’ him into: the: fold. : It 'is not as :though the
pdmission’of cgnverts could have been effectivély: regulated by
the sense- Of theé. community. It has become abundantly plain
“in the eourse of this enquiry that thé priesthood have practically
“a.free hand. . And whilg, as a ‘body, they probably-do not “com-
pare unfa.VOurany with the. prlesthood of any other great réligion, g
it cannot Be denied that there are many ‘among them who would
-not hesitate to:sell théir priestly functions: to any. gdod- bidder,
My learned . brother .has: dwelt. forcibly.on this-aspect:of: the .
‘case. - “And no.one—while we have little or nothing to do'with
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central question, what was in the mmds of the founders of these -

- trusts ?.-Would - they have been blind to such a vital consxdera-f
- tion?; {Would they, proud of their people, rehg:ous commumty,
* caste, ca,ll it what,you wﬂl -have left -it at, the mercy'of any”

unprincipled priest ?.; How. strongly the:cast sentiment has.

entered into—how- completely it has obliterated—the orwmal

religious sentiment in: this. nnportant matter, has been made-

“ plain to me over-and. over again- in the course of this suit.. We-
~learn with what; fierce jealousy . the Indian Zoroastrians observe

the complicated rights of ‘burial, or rather exposurc of the dead -
on_their Towers, . We hear of - priestly, and. for that matter -
farmly, restrictions, which are .virtually universal in many of -

" the .smaller details of life, as well as at the celebration ‘of its .
- great events. : And all these are clearly the growth of a hmlhy- i
~developed - caste spirit. - Looked at from -this and not from the’,

purely religious point of view, it: would be sacrilege~—the: Worst’
:kind. of profanation—to allow any Juddin—that is, a person of v

- another religion, literally but. really born outside- the caste—to .

participate in.the most preliminary of the death ceremonies.’ 3
It would undoubtedly horrify the orthedox Indian Zoroastrian to

allow such an one in his Fite Temples.: Tt would be idle: to te}l _
him that he: ha«f been formally admitted to the Holy Religion.:

- That mlght appeal to his reason,. but his caste instincts “would:

-at. once rebel. To. test this we .have only to suppose that,’
instead of & ﬁell-_bxed.culbured European lady, -the proposed:

‘convert had been a Bhungi. No amount of religious conviction,: -

no_sineerity -of . belief, however. profound, ‘could, in the eyes'
-of the Indian Zoroastians—~brought ~up as they - ‘have “been”

- for generations under the influence of caste prohibitions—purge -
* -such an one of the inherited taint of his foul caste, or make him:-
- "an acceptable fellow worshipper ‘in their' Temples. “Of that no .
-one whohas heard the ‘evidence in this case, who i3’ acquainted-
"+ with. the - sentlments of even the most liberal and advanced’

sections of . onental society, could entertain: the smallest doubb.

- ~It. seems to be reserved -for' the Christian missionary alone, :in
. this country, to invite into his communion the lowliest, the most:
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desplsed the Very soum of Eastern humamty. ‘But, then, the
Christian Chureh has never-come under the- ‘dominance of caste.

It developed. in the. West, among free. ‘peoples, and it has res

mained—in -its proselytising enterprises, at any rate—traly

‘Catholie, The same cannot, of course, be said for Zoroastrianism.

And the Bombay Zqroastrians. are the. last people -in‘the world,
b Would appear, to put forward any such claim, The furthestthat

the most liberal of them seem disposed to ‘go is that, if undesi- -

rable- converts of that kind: must be made; . they must be
segreo'ated for purposes of worship and burial, from those who are
_born into the faith, . In other-words, while conversion, as a reli-
gious dogma, is not denied, it, as every other social and religious
observance, must fall under the rigid. regulation of caste.’ R ¢
may, of course, be said that these are the sentiments of to-day,
- while we are to ascertain the sentiments of one hundred fitty years
‘ago.” In the interval, the community has expended, has flourished,
grown wealthy, and politicallyinfluential. There are many reasons
to-day, which did not exist a century-and-a-half ago, why ‘the

- Zoroastrians of Bombay should ‘wish to keep themselves to them-
“selves .and - sternly repel any éxternal invasion. To some exs

‘tent, thatis of course true. - The learned gentlemen who gave'
‘evidence for the plaintiffs afforded some examples of the lengths
to which partially informed opinion will go in the direction of
social precaution. ‘We were told, amongst other- things, that one
‘reason* why . the -conversion- of aliens to the Holy Zoroastrian
" faith was no longer permissible in Bombay, if it ever had been

_ was that unserupulous European women would pretend to be con-.
 verts, in order to marry eligible Parsi young men, and’so there’
~would not be enough husbands to go vound. The Parsi maidens'
“we were told would be deserted ; and one high priest even assur- "
“od us that, owing to.this lamentable tendency, he knew of a
. Parsi virgin of forty still looking ‘out in vain'for a husband.-
. This is. the merest absurdity.: “No doubt, the point of view shifts-

’., with circumstances. What might have been thought desirable

- in-a struggling and not too influential community, might be’
thought very undesirable after that community had progressed’
and stepped into the first rank. -And I am quite sure that the good’
men who founded these Trusts, even if they had, when the matter -
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: was fully lald before them, declared that they did not wish them;i

to: be. available to. convetts, would: never have had recourss fo:
such. uusubstantlal reasons :in support ¢ of their. decision. .-Let us’

" now. 'suppose ‘that these imen. when they .were. toundmg the_
 trusts had .had the ‘question fairly and squarely. pu.to. them::

Do you intend. that- these Towers of Silence and these Fird.
- Temples shall be used by -converts as well as. members of the’
- Holy Zoroastrian ¢ommunity 2 * What would their answer have.-
“been?. . We_have abundant evidence.to show. with . what dise’
" approval -the -better class—the ¢lass from whom these founders-
~ eame —regarded the lax morals of the Mofussil Parsis. It was-
- not only because that conduct was irreligious—though that, too, *
“ doubtless weighed with them—bub because it was-lowering to°

the status of theé community. Keeping Dubri mistresses and:

; ha,vmg Dubri- children, was not. only shocking to the. correct
* Zoroastrian, a8 a marltal offence—an offence, too, against “hig:
- teligion—bub because the Dubri woman belonged to ‘a very. low -

casbe. ‘1t may -be very well doubted. whether ab that time the.

game disapproval would have been . extended to mterma.maaevsa

~real marriages—with. men of equal or- superior rank," 'The:f
early history of the Parsis, or rather the Zoroastrians, shows'

_ conclusively that such marriages often did occur, and that no one i
" dreamed of stlgmahzmg them as religious sins. But that was

before the commumty had become a caste, while still the Zoroas- i
trians were a nation; ‘and the alliances were with people of

" gheir own or higher rank. At the.time, however, that. these_

trusts were founded, it was hardly likely that any Parsi would "

). ,mtermarry with superior races, while .there was a constant and”
“‘prowing danger.that he might intermarry .with inferior. castes.:’
- Probably " the . founders . of thesé.trusts would at first have:
: vrephed as all the priests and doctors have consistently replied :
By all ‘means: let convertsuse our Endowments, if they are-
“eonverts who will be a credit to us.’ »  But that- would not have.
‘»;done. Tt would have had to be: explained o them that they:
~“must admit all or'none.. And they would instantly have realized
"“that for one “Akbar who was: “ever hkely to become a .convert,
“ ‘theré were & hundred Dubras or Bhungxs. And with that terri-
“ble posmblhty ‘before their ‘eyes, no one can dtqubtvl am sure
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-;';t ati" 1-do ot doubb—that they Would unhemtatlno'ly have‘ .
.~11eplled e No converts then, on any terms RETLREREI S

As helpmcv us to a better understandxng of the mental attltude
) ot the men who used the eszessmns We are - consxdenno at the

- tlme they used them, we may turn Wlth ‘advantage‘once more to

‘the undoubted fact’that, Whether the Zoroastrian relwmn recoms-

mends makmg converts or" not, the cucumstances in- which the -
Zoroastrlan rekugees found themselves on reaching Tndia putﬂall"
1dea. of giving practlcal eﬁect to any such’ recommenda,tlon out of ..
thelr heads, S0 that as time’ went on, except asa theologwal dooma, '

and in'a few ca.ses like those of the Pandits and Akbar, genuine
~conversion, as a rehglous duty, had fallen ‘into such complete

(lesuetude, and any variant of it that did come up Tor dlscussmn )
“had so mvana.blv ‘turned upon . ‘the moral’ expediency ‘of the

parhcular case, that moral expediency, again always resolving

- itself-into ultimate caste consxderatlons, -and the instances being

- almost' invariably of extremely undesirable persons, whom the

better sort wanted to e‘zclude ‘that it may quite fairly. be urgued_
the use of very general languarre, ‘which, by its-térms, taken
lxterally, would seem to include, all converts, does not necessarily -

- ‘mean that’ ‘any such notmn was definitely- before the minds, or

nuch: less mtended by ‘those ' who “used: that ]anouage - When,

150 3ears aao, leadmg memhers of ‘the -Indian” Zoromtrlans

talked gbout dedicating- Temples -and Towers to the- Zoroastrian -

commumty, or for the benefit of all of ihe Holy Mazdlasm faith,
‘. we. must reﬂect how those ideas presented themﬁelves to the
o speakers ‘For many- hundreds of years the Zoroastrian commu-

nity in India had meart one thmo'——and ong thing only to them= i
. their own select people,’ And the. Holy Mazdiasni faith, as far
“'as they knew, was professed by that select body and’ by them .-

alone "The rehgwn—ongmally the principal, if not the only
 social and tribal bond—had long since heen converted also - into

o’ distinctive caste badge -Being a member of the good religion.
was doubtless at that time synonymous “with being & member of .
What we ‘may now, L thmk fairly - callsthe Parsi ca.ste. The

~subject of conversion was unquestlonably, as a theeretical dogma,

_recurrentlys in the air, but-it was  growing constantly to be-
“more and more. 1mperat1vely conmtmned by purely caste consu--
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" derations, - As I have saxd 1 thmk it likely that had these“{
founders of the trusts been asked whether they were prepared to.
aecept converts, they would have replied that ‘they would nobf

objeet to duly-a.ccredxted and approved converts, ~And what they -

g B . would have had in mind was & regular convocation of Elders on
C JAMSETIT™

each case as it arose, to declde whether. the person proposed,

~was eligible and desirable, much as members are admitted into
"an exclusive elub, " Had they been fufther told that this would ;
“be impossible, that they must choose between acceptmo anyj

convert or none-—'rhat acceptmg any meant accepting all con-:

- verts mdlscmmmately, and had it been further pointed oub tof’
‘them that the. _probabilities were 1mmensely in favour-of hun-;;
dreds of the most undesirable people, for .overy smgle ‘desirable .
" person; offering - themselves . for- ‘conversion 3 lookmg to the f
. constxtutxon of the somety, its attltude towards Dubras, its attltude -
'_t;owa,rds the surroundmg inferior Hindu castes, I cannot. doubt.
-for amoment that they would have unhesxtatmcrly said that; -
- whatever might be the absbract relwxous dogma, they meant their

" 'benefactmns for ‘their own people, the members, of the Indxan

Zoroastrian community, that is to say; those who, as in the case’

of every ofher close caste, were born into it. Itis dlﬂicult for

‘any . Englxahman—-probebly impossible for any Enghsh Church-

man who has not been" for years in-close intimate contact with™

’ :Orlentals of all religions and castes—to put himself into the place
- of ‘men situated ‘as the founders of these trusts were situated:
- We must find it hard to realize or even faintly appreciate the

sense of repulsion - which orthodox Zoroastrians#would feel at:

 the bare idea, of their places of communal- worship, much worse”
their sacred Towers of _Silence, bemn‘ invaded by persons whose-
“very prdmmlty in the streets, or: on the thresholds of pnvate;
- dwellings, had for genela.ﬁons been regarded as a contamination,
" No- Enghsh Ghnstxan Would think of regarding a place of wor-.
: ‘-shlp deseerabed because a genuine believer happened to - ha,ve;
“‘come from ‘a’base trade; qtﬂl less would he deny to such an one
‘rites of Christrian burial in & Christrian cemetery But in the
.'Zoroastna.n eommuml‘,y, thé - conditions ‘are - widely . dlfferent.
1':There, Wlnle ‘the rehgxon and its r1’oua,l purxty are still  the
mamsprmg of the communal hfe, they are so mtlmately bound
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'»up with the. exclusweness and the pumty of the ‘tribe or daste, - : 1908,
:,that they have become: pracblcally “identical; and there is only _—_s;a—
- this difference; that a modern orthodox Parsi would shrink wifh .l],[):fr;i?h
mﬁmtely greater loa},hmg and horror from admlttmv to hig - Pemr
Temples. and Towers a person.whose presence was a soclalz s

; confamination, than he ‘would from admxbtmo ‘him. to his table _?,;‘J‘fiii‘;ff

~-and-the freedom ‘of- his famlly circle. No- respectable Parsi -
would dream of eating with, say, a Bhungi. It would seem to
~him: utterly 1mposs1b1e to.do so; it would defile him in. ‘what' 1s¢ ,
..1eally as an essential caste sentiment. But that deﬁlement would

‘ mﬁmtely be Worse——more 1rreparable and far reachmo—-lf it
touched the sacred sources of the whole communal and caste
.-exxstence—the ancxent places of pure rehgmus worship.

Now, if we were to hold upon the strength of scattered phrases
.-Jrrespectwe of the conditions of the commumty, leadmg mem-
“bers of which used them that the original Zoroastrian- religion
enjoined. the making of converts,- and therefore. since these -
‘endowments were dedicated to the use- of all of the pure and -
- good faith, therefore they were open to' all converts indiscrimi-
'nate]y, we should ‘undoubtedly profoundly shock the sentiments
‘of the whole community. -There might be a. constant stream of ..
“the lowest and most desp1sed persons pouring into it, and in the .
‘estimation of all good Zoroastrians polluting .the Temples and
Towers, We should be inviting the immediate disruption of the
~whole ecclesiastical establishnient. Genuine Zoroastrians. would
feel that the venerated seats-of their ancient religion were
desecrated past. redemptlon, and no longer fit: to .be’ wused
by those of the old- £aith.. Thelr position in this matter seems
to me quite simple, and, in view of the considerations I have
- been discussing; quite. mtelhglble They say, we do not obJect -
- to proselytlsmg fanatics —if thete be any - such among . us -
—making converts to Zoroastrlamsm " Butif they dg, they must
-provide separate Temples and Towers for their ‘use, These are -
- our. Temples and our Towers. . Never since theu' foundation have
they been desecrated by the a,drmssmn, to our knowledge of a
" single person who was not one of us-that sy of our caste, born
. into it, and brought upin it. . And it has grown to bé an integral .
part of our relwlous and somal orcramza.tlon that these Temples\
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v and Towers shall for ever remain consecrated exclusxvely to the
; rehglous and ntual uses- of such persons; and such persons on]yf_ig
Destroy that belief, and- you sever all the bonds of otr castd’
: cobesion: we must cease to be what we have so long pnded oup-’:'

'Ihat 1s whf\t “in effect, We have been told- oVer and over avam ‘

" in the progress of this case: and it does, I believe, fairly .repre-:

sent what the founders of these benefactions really: felt, and™
*would have unquahﬁedly expressed ‘had they been called. upon?‘
categorleally todo so. They did nob. guard against the presentf
penl because it never “oceurred to them.. This, shortly, 1s the.:f
" ground upon whxch 1 have come t6 the conclusion that, while thei
Zoroastrlan rehgmn certainly did originally recommend’ makmcri’-i
eonverts, it was nob - the mtentmn of the foundérs of thesef_z
Trusts to throw ‘them’ _open 1nd1scr1m1nate1y to any and every:
_“convert, - And for the purposes of this case that.i is tantamount tojfj
“holding that tbey d1d not ‘intend to throw them open to any
converts - ‘

“We have heard a great deal of the usages and 7tenets Qf the:’g"
R relwlon a8’ practlsed ab the fime: these trusts were created “What"*
N | have sald—though by no means an éxhaustive statement of all;
the case contains on-this head—-wﬂl I think, -suffice to show how
“Ihave consxdered and dlsposed in my own 'mind of that line; of -
‘reasoning. I therefore concur with -my learned brother in. his
conclusmn on the second, as well. as upon’ the first, part of the
case I concur with my brother Da.var s formal ﬁndmgs on the:
1ssues, ‘unless. any modification m respect of any one of them.
" may bé clea,rly requlred by What I have szud in the foregoing-
Judgment and’ Wlth the excaptlon of his findmg upon the preh~ :
_.minary legal objection. Upon' that, as' I have stated at. length,
I have felt myself" forced to an *oppomte conclusmn By hold ‘that
the suxt Ties as framed for the partlcular ‘relief, and that that
re]zef could be granted to the_ plamtlﬂs m the sult—-xf to sueh.
» rehef or rehefs they: were found entitled. . )
B | entlrely agree with the order which 1 iy learned brotheér  pro=
3, poses “to make for e0sts, partxcularly that’ the plamtxﬁs should,
* under the cxreumstances of the. case, have all thelr costs out of
“‘one or more of the trust Funds e ' T &

= S
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& - I cannot close wzthoub expressmnr my deep sense of gratltude o 1908,
and Obhﬂ'&tlon to my brothet Davar for the i immense amount of s
‘labour - he has spared ms.  All the drudgery of thie case fell on - Dixsua

MaNERIL .-
hlb s‘noulders. ‘I was in the relatwely favourable position ofan . Pr;m’{‘
»undxstraebed listewer; - -He has laboured unremittingly, not on]y S
to make the record a full and true- ecord of -every detail, down JAuszrar

JIJIBUAL
‘to the mmutesb that either party submitted to us, but afterwards '

to co- ordma,te the unwieldy mass of mateuals thus collected, to -
shape every part of the case, and to bring every important . point
with all the materials relating to it, before my mind, often
back to my recollection. . Inthe constant, often long and arduous,
»dlSCHS:IOHS we have hcld orelly-and in writing over points upon
which we doubted whether we aoreed any brother Davar has
shown the most conblstenb and- consplcuous courtesy, patlence,
and open-mindedness. , And it is a source of the deepest g gratifica-
tion to me that, uftex all, T have found myself ‘able to agree
- with him on-every main point, - My acknowledgments, too, like -
- his, are due to the eminent counsel, ‘who, with so much mdustry,
- brilliantly presented the opposmo" cases, as a.bly, as thorouohly,
: ‘md as Wmthlly as.the great occasmn demanded '

Attomcys for the plmntxﬂ's .Mesws Arjes/hr, , Ilorma.yz ’
])ms’mw cS" Coo= 0 o e T S -
- Attorne) s for the defendants zl!es.w s. 6mrgzﬂ, L_;mc?uj me._ ;

T

;_ B, N Le

Nm’e.-—Itahclsed “oxds or sentences, cccurrmc' in q\xotatxons from treauses or .
documents anQ ‘embodied i1 the’ judgment . of Mr. Justice Davar,
indicate that Mr, Justice Davar desircd to’ empha.sxse those particular ~
.words or sehfences and do. ‘not indicate that’ they were s0 JIralicised

m the ongmwls from .which the quotations are taken.--—Ed. coo
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