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quoﬂ ¢ Mr J'ustwa Macleod

UDERAM IxESAJI ([’LAINTIrr) 0, HYDDRALLY ABDUL - ,‘1,908. :
. KAYUM (DEFENDANT) L o . Celsler 15,

Juravdzrtzon—-Powea of‘Hzgh Court to restrain by 1 zmunctwn a person '
_from proceeding with a suit in the S'mall Causes Court, o
The Hwh Court of Bombay has inherent pos wer to restrain by mlun"hon :

a defendant in a'suit filed in the High Court from pwceedmo in the Small
- Caugss Court at Bombay with & suit- filed by the defendant referring to the -
".same matter to which the suit in the High Court relates ; or from filing- furthgr
* suits relqtmn to the same subjeot matter pendmn the hearmg of the Hwh

(Joult,%mt

]mmmdas v. Zamonlal(l) not followed

' THE plaintiff brought a suit in'the High Court on lts original

side on the 17th September 1908 agamqt the defendant, praying. .

that the lease dated the 18th October 1907  passed by the plaint-
" iffin favour of the defendant be aveided and rescinded and

praying that  the defendant mwht be restrained by injunction

. from - proceeding with two suits filed by him in the Couit of

bmall Causés in Bombay and from ﬁhng further suits ‘with
reference to the same lease. :

" The said Small Caiise Court suits were ﬁled by the defendant ’
' a.'vamst the plaintiff to.recover .from the latter the 1en6 due -
unde1 the lease up to the end of April 1908.

'On the 28th September 1908 “the plmntle served a notlce of
.motmn on the defendant calling upon him to show ecauso. Wwhy
. the ‘two suits -filed by him'in the Small Causes Court a"amst
~ the plamtlﬁ should nof be stayed until the disposal of this suit.’
Jmuak for the plamtlff in supporh of the notice of motxon.

* The High Court has power to grant the injunction asked for.
See Rash Behary -Dey ¥. B/&owqm Churn Blose® and ]![ungle
. Chand v, uopal Ram®. .. . SRR

»

* Emt No. 792 of 1908

) (1903) 27 Bom. 357, - @ 41906) 84 Cul. 97.
, . (1“06) 34 Cal. 101,
B 6_37—’-2 .
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Robertson for the defendant L N - NER
" The Courb has” no -power to grant the 1nJunct10n see -
Jazramdas v. Zamonlal®. The proper remedy of the plumtlﬁ'
‘was to get the Smml Causes Courb su1ts removed to the Hwh’-"_‘

If the Court is mchned to grant the plalntiﬁ"s apphcatxon the

_ plaintiff should be. put on terms by being requlred to depomt‘
- in Court the amount of the defendant’s clalm ' : -,

MACLEOD J. —The plamtlﬂ' has filed this S‘lllt praymg for a :

U '«declara,blon that he is entitled to avoid the lease to hlm by thef :
* defendant of certain premises, dated the 18th October 1907, as .
. modified by a writing of the 6th December 1907. Befort\thxs. :
- it was filed the defendant had filed two suits Nos: 5609 - and -
12929 of 1208 in the'Small Causes Court for rent due under the '
" said lease. The plamt\ﬁ' now moves for an  order and: m-‘ 5
" junction of this Court to resttain the defendant from proceedmo-'
* with:the said Small_ Caubes Court suits and from filing~ further ,
- 'suits with' reference to bhe sald lease pendmrr the hearma of
‘ thls suit, :

It cannot be demed that as the pla,mhff’s ha,bﬂzty to pay rent
under the lease depends on whether he will be successful in .

Aav01d|n<r it, it is highly desirable that these suits should be sbayed

provided the defendant is in no way prejudiced thereby.

* Mr. Robertson, counsel for defendant however, arn‘ued that the

Court had no Jurlsdlctlon to grant the m3uncb10n

By the Letters Patent of 1828 the Supreme Courb wasg aucho- :

- nzed and empowered: to make such further and other 1nterlocu- &
§ tory rules and orders as the justice of the pmceedmg mlght seem“ :
~ to require ‘and it was further ordained that the Supreme Courb '

.should also. be a Court of Equ:ty '

“ By scction 9-of 24 and 35 Vic. ¢. 104 it was ennoted that ihe

_ Hwh Courts to. bo established under that Act should have and

exercise all such cwﬂ _]urlsdxctxon, orlgmal and appel]ate and
all such power and. authouty for and in rehtlon to the admxnls-' g

' tratlon of Justlce as Her Majesty mwht by Letters Patent gran, -

(1) (1903) 27. Bom. 357, -
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and chrect and save as by such Letters Patent might be otherwise . 1008 - ‘
~ directed, and subject and without prejudice to the Legislative Upreaxt

Powers in relation to the mabtérs aforesaid of -the Governor- o Keska o
" Geneéral of India in Council, the High Courts to be- established . = HEDERALLY,
;ln each Presidenty should have and “exercise all Jurlsdlcbmn and '
: every power and authority -whatsoever in'any manner vested in

eny of the Courts in the same Pxesxdency abohshed under that-
'Acb ‘ e \

_ The a.mended Letters Patenb of 1865 are sﬂent on:the subject'
_oE interlocutory ruley and orders but under clause 19 the law
- or-equity to be applied in each case coming. before the High
"-Court in the exercise of the ordinary original civil Jurxsdxctlon .
" “shal? be the law or equity which would have been applied by the
. Bigh Court if the Letters Patent ‘had not lssued It fallows,
therefore, that the High Court has power - to make such. inter
: locutory rules and orders as the justice. of the proceeding may ;
“require provxded they are nob dnectly prohxblted by the Lettexs
Patent or’ by statute,

" Section 53 of the Spemﬁc Rehef Act (T of 1877) is as follows tme

e Temporary m]uncttons ato such a8 are ) to contmue until'a Speclﬁed time, o
_1~unt11 the further order of the Court. They may bo granted at any penod-
of a suit, and are regulated by the Code of Civil Procedure.” . :
Sechons 492 to 497 are the only sectxons of the bml Procedure .
o Code of 1882 dealing with temporary 1n3unct1ons ' ‘

Secblons 492 and 493 enact that under'certam cncumstzmces '
‘. the Courh may grant temporary injunctions." '

"I am asked to hold that.the powers -of the COUlt to gmnt

* “temporary injunctions are limited to" those cases in -which the

‘circumstances detailed in sections.492 and 493 exist,.and I have

-~ been referred to a decision of Russell, J., in Jazramtlaa V. Zmron-
lal(l) as establishing that proposition. '

- Mr. Robertson a%'gued that that decxsxon was bmdmo' upon me
_on the doctune of stare decisis. <

Tt s necessary, thetefore, to corsider What was. the actu:ﬂ
' pomt decided by the learned Judge in that.case, because the
.~ doctrine does nob become apphcable unless the pomb ig the same.’

) (1903) 27 Bom, 357,
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It often lmppens that when a case is carefully exammed i
" will be found that the judge has not decided what it is arfgued :
‘e has, or that what at first sight may appear to baa, prmclpler
»of general application -can only. apply to the particular facts of

. the case, The’in;] junction was refused in that case because 1t .

did not come within the terms of scctions 492 gand 493 of the
Civil Procedure Code, but I do not find that it was lsid down as

* an abstract proposition that owing. to the provisions of those: -
- sections the Coutt could not grant-a temporary injunction - iﬁ- :
exercise of its inherent- equitable powers to do what ‘Was Justlce
‘ "and for the advantaﬂe of the parties.

- The passage from Blankatone on the rile of s a}’e (l'eczsz\s q\:])ted
ore
‘to. the days when judicial decisions were considered. as enundia- -

' tions of what w as the common law of England. The prmmples

to guide one in applying the rule appear in more modern fori i in ~

* the -American and English Encyclopae'ha of Law, and deon, 2
. Vol 26 from’ P 158 onward : ‘ '

The pnsbaﬂcs I quote are especml]y valuable a$ the posmon of» :

~ the Courts of the various States in Amerlca. as reﬂands then' g
‘ respectlve decisions is very much thc same as ﬂ‘at of the various -

.High Courts in Tndia, o o 5' o

o f)eczszons of co-ordmate 00urt3 To s’ecure_ unifofmity '- of .
decisions a Court will, as a general rule, adhere to a prineiple laid

““down by a Court having co-ordinate jurisdiction until it is -

changed by the decision of a higher Court « . . The rule however

" is not considered absolutely binding but may be departed from™

in the discretion of the Court. Soa Court will not follow the - '

o decxszons of a co-ordinate Court where they are cvidently madof
_ through mistake or are so clearly erréneous that the error 1s’<
" “undoubted.” ' : - T o B A

Y

- Single decmo,zs; Dlstmetlon has also been dmwn in the .

“-application ‘of the doctrine of stare decisis ‘where only one:
- decision is relied upon as. estabhshmrf the doctrine.. For a:
’ vanety ot' reasons & series of decxsxons W111 be -given more{

(l) (1007) 33 Bom 1 2 atp. M7
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any prevmus deéision or. statutes ov erlooked in tbe one may be
eonsxdered in subsequent cases,’ ' e

“ Also Fhe opinion and deeision of a Court must be read and

éxammed as.a whole in the light of the fucts upon ‘which itis
' based, and nct ‘applied by picking oub partlculat parts or
senténces. Tho facts arc the foundation - of the entire structure,

‘which cannot with safety be used without reference to the facts:
The_decision is on]y an authority for what it actually decides

*and cannot be quoted for a prop051t10n Wthh may seem loolcally ‘

to follow from it

The last passage is especlally pertinent to the- prese;at case, 89,
it i 1s only by inference that it can be said that the learned Judore’ .
lald down the abstract proposition above referred to. . The deci-’
. sion by itself amounts to this, that the injunction was refused in -

thab particular case because it did not come within the terms of

- sechons 492 a,nd 493 of the' Civil Pxocedure Code. ,

-7 with exhaustively by Woodroffe and Mookerjee, JJ., in Hukum .

* good -conscienco, though in' the exercise of such power it miust bo careful to
‘sec that its decision is based on sound gonoral principles and is not in conflict

. But the question ‘whether the powers of the High Courb are

lnmted by the provisions of the Civil Procedure Code is dealt

Oﬁand Boid v, Kamalanand Singh®,
At page 931 Woorlroﬁe, J.; says t—

o « The Codé does mobas T Have already had occasion to hold, Punchanon-
: Smglzv Kunuklota’ Darmoni® affoct the power and duty of the Court,in.

cases where no specific rule ‘exists, to act according to equity justice and

Wlth them or the mtoutxons of the Legxslature . . The Court has, theréfore,

-, ia'many cases, whoré the circumstances require it, acted ppon the assumption

- of the possession of an inlieront power to act ex debito,justitice and to do that
- real and sthstantjal justice for the administration, for which it alone exists.
It has thas been held that, although the Code confains no express provislon on .

- the matters hereiraftor mentloned, the Court.has an inheront power ex debito

 justitier to consolidate. . . .These instances (and there aro others) arc suffi. -
-cient to show,’ ﬁrstly that the Code is not exhaustive and, secondly, that in

" matters with which it does nob deal, the.Court will exercise an mheront jurigdic
tlon ta do that ]nstxcc betweon the parties:”

: (1) (1903) 33 Cal. 92‘?. ST @ (1005)3C. L, 3. 240,

43
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LAY p 940 Mooker_]ee, J., says —

.« entirely repudiate the theory that our pqwers are nmdly cucumscr\b-
Qd by the provisions of the Code, and that wo have no power to make a -
particular order, though it may be absolutely essential in the interest of

‘justice, unless -some section of the Code can be pointed ‘oub as a difeet
" authority for it . ", Sucha theory, moreover, is entirely mconmstent with
vatious decisions of the Judicial Committec-and of the different. Hu.,h
" Courts of this’ country, dmong which I need only mention those in the. cases’
" of Ram Kirpal v. Mussumat Rup Kuari 0) . o + Surendranath Banemca V.-
ere Chief Justice and’ Judges of the High Court of szga,l(2 ? dén ‘

-Section 53 of the Specific Rehef Act merely states that tempo- E

-rary injunctions are regulated by the Code of Civil Procedure, it

" does-not enact that the Court shall grant only . such temporary "
 injunctions as are provided for in the Code. = So that Mr. Rebert-
son’s argument could only prevail if the CoJo bad prescribed’
that the Courts should only grant temporary. m_)unctmns under -
the particular circumstances detailed therein and -no others.
- Thab this is not the effect of sections 492 to 497 has been decxded
" in Rash Behary Dey v. Blwwam Oﬁwm Blose® D.nd Jllungle Cltcmd

v. Gopal Ram“” : ,
- Inmy ‘opinion I am ab hbnrty to follow. thdse demsmns

- T therefore grant the mJunctton asked for but as the defend- "
ant might be prejudiced in the event of the plaintiff fdllmo ia
this suit I direct as suggested by counsel during the argument |

" that plamhff do bring into this Court within one week Rs. 1,450 -
‘ 'the total of the amounts sued for in the Small Oauses Court suits; ]

Costs of the ‘motion to be costs in the cause. -
Attorneys for plamtlff Meisrs. Ja/zaﬁyw, Me/}ta aml Sot.??jt

Attorneys for defendant Messrs. Pes[on]r,, Rumm and Kola

E B-‘N..I{.'“‘,

{0 0889) L R.ILT, A. 87, @ (1906) 24 Cal, 97, ..
@ (88) LR IOLA 7L .~ ) (1906) 34 Cal 10,
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