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BfO)e Mr Justwe Cha,ndavarlcar and My, Justue Ba c/ﬁlbr B

KEDAM?AL BHARAMAL, Afeetzaxt axp Prarsries, v, SURAJMAL
- GOVINDRAM RwaPONDE\T AND DEFE‘IDANT *

Seplem?zer 11. v L o L .
£ Pu/clw Adut agenc_/—}’lace of performance of contract by J Pal.rw, Adat Ja—- :

O'usiom——J urisdiction. )

K., » Bombay merchant, employed 8. as his agvnt at Akola on the pakki adat

N system On K/s instructions S. cntered as his agent into certain contracts at

Akolas -Onan agency aosount being taiven a sam of money was found to-be 4

_ _ ~from Srto K. On K.'suing for this sum S. pleaded that the High Cours at '

Bombay had no Jumdlctmn to hear the suit on the gronad that no pmt ‘of the -
-aus of activn had arisen in bombwy » : R
" Held, in the case of Pakki Adat agency prxmarxly the placa oE paymeut is
the- pl'lce whero the: constituent vesides, bat’ pmymeut should be made in any
cthor place- if the constituent has chosen to give directions to that effect ﬂ.nd'v

that the High Comt at Bombay had Jurladlctmn to try the suit. :

" Pep CHANDAVAREAR, J—A pakki adatya s habxhty o803 vshen hard cash :

. »has come into tho hands of his constifuent. -

Y.

_ g plmntlff was a merchant’ and a constztuenb in Bombay .
The defendant was the p]mnbxﬁ" s agent at Akola on paklki adat -
system. ‘Under instructions and directions from -the plmntlff,"

the defeudan't transacted at Akola cerfain sodas (contracts) for -

the forward sale of jowdri for the Vaida of Fuloun Sud 15th, Sam-.

_.vat 1059°(13th March 1907). The defendant also did busmess
for the plaintiff in cotton, cotton seéds and hundies, In the case
‘of cotton, ready cotton was purchased ab Akola and for warded to E

~ the plaintiff in Bombay. . S

The defendant remitted cash to Ujjain f1om Akola on’ the'

; 'plmntﬁf s account for which he subsequently drew hundies on the
N _p{amtlﬁ' et Bombay whlch hundles the plaintiff acceptcd and pald :
- in Bombay, : : ,

At the foob of the agency accounb thexe was a proﬁt payab‘
to the ‘plaintiff who filed this suit for the recoyery thereof

_"and for the a«ency account As the defendzmb rcsxdcd oub of

Cu mt Ko, 57 of 19uu Appcﬂ No. 1490,
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vBombay the leave of the Court was obtamed under clause 12 of

- the Lettors Patent, The defendant contended in his-written
- statement that this Court had no jurisdiction to entertain this

. suit as no pmb of the cause of action had arxsen in Bombay.

“After ﬁlmg his wrltten statement the defendant ook oub a."

' ‘Chamber summons, dated 81st March 1903, calling upon " the
. Plaintiff to show cause why the leave granted to him under
_ clause 12 of the Letters Patent to institute this suit in this Courf/
" _should not Lerevoked and in the aliernative why the queshons
. as to whether the monies, if any, due to the plaintiff were payable
" in Bombay aud whether this Court had Junsdlchon to try this

silt should not be tried as prehmmary isSues, - Affidavits were

“made on the summons, cach party contending that according to
- the custom of the trade the monics were payable at his place. ‘

» Tya.by, . who heard the summons. dmmssed the ‘same
K _followmnr hls pervious decision in_Motilal v, Surajmal O,

The defendant appealed against this decision and the appeal :

. Court ‘ordered the following preliminary issue to be tried zm-
. “Whether the monies, if an}, due to the plmntzﬁ are payable
B in Bombay 3, . . .
Batby, g before whom evidence on this plehmmary issue
~ was heard decided that the plaintiff had not proved the custom,.
" that the place of payment was the place where the constituent

‘resided, and that therefore the cause of actlon d1d not arise w 1th1n
- the jurisdiction of this High Court. a '

The plaintiff appealed

Baﬁadur/z (with szrdme) for appellants.

. We say that the onus is on defendant to‘estabhsh that the
" monies were payable at Akola and this onus he” has falled to
‘dxscharge - ~

Ba.tty, J., held that this onus was on us, -

We say the Adatya’s duty was to remit and pay in Bombay

or if we directed elsewhere then to such place as we might direct,

S : (M) (1994) 30 Bom, 167,
» 32—6 : : : ‘ ‘
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That is according to the pakkl adat system soe Blzaywandas V.o
Ka”jb o, : , . o
Po.yments made by Adat; as to constxtuenbs are made in three‘ -
ways by (1) hundis. (2) curreney notes, (8) making credit entries

.in Bombay. The witnesses also agree that the constituent hasto "

bear all the charges including the cost of remittance. - If. e\:chanwe :
is above par-it is debited to the principal if below par it 1s‘ -

‘credited to the - principal. *See Hiralal Motiram’s evidence as
* to exchange. Interest ceases to run against the Adatya on. post-

ing remittarce, the reason being that he then ceases to-have theuse

‘of the moncy. In case the hundi is lost in transmission ths

Adatya sends another a Pett Hundi. If the drawec fails then the
‘Adatya recovers from the drawer and credits the constituent with
principal and interest. Batty J. seems to have thought that the -

" above circumstances are against us and to have argued why

should the principal bear the charges if the monies were payable -
in Bombay. = Our answer is tliat that is the system upon which
the business is carried on. The important peint is that the Adatya.

. s soon as he recovers the money holds the money as agent and as

agent would be entitled to all his eharges under sections 217 and
218 of the Indian Contract. Act. The money is payable in. Bom-
bay and the Adabya is bound to'pay elsewhere, if so desired. Wo -

* have given evidence of this and the defendant has cm‘en no -

evidence to the contrary. From incidental charges it appears that
the money was to be paid in Bombay. Defendant cannot °how
that the.money was to be paid at Akola, See Rein v. Stein @,
Bell & Co. v. Antwerp,” 1}omi’on and Bzaml Line @ Matz’al v
Surajmal @, . . : S

* Robertson with W eldon for ‘the respondent h , |
We contend that the evidenee shows that both partles 1ntended -

: that the contract should be carried out where the Adatya was.
‘There is no obligation to pay in Bombay They are entitled to .*

order us to remit the money, because it is theirs, to Bombay, ‘and

we should be obliged to carry out those orders taking due precau-~ )
tions for sa,fety but could they call upon us to go to Bombay and pay

M- (1903) 80 Bom, 203, . @ [1891] 1 Q.. B. 10, _
. @) [1892)1Q.B. 783, - - . - () (1904) 30 Bom. 167,
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'cash there 2 The Akola mer chants ncmly all acree that the money \
. is payable at Akola. We belong to Akola therefore how could. '
. we have-understood that payment was ‘to be made i in Bombay :-

> C’omber v, Leylcwm W The Eider ®; Fry-and Co. v. Raggio ®, =~

© We cannot admit that payment was o be without application -

: mdeed we say that application was necessary. Akola currency

*_would suggest that the contracts were to be performed at AKola.
In Hare v. Henty © the authorities are collected about a debtor s

, duty to seek out his creditors.

N angma in reply referred to Clmrles Dmal r§ Co Limited v,
‘S(R\ns @, -

OHANDAVARKAR J. ——The questlon in this case is whebher the

. custom set up by the plaintiff is proved. The learned Judge.in-

the Court below has held the custom not proved upon the ground
"~ that, according to the witnesses both for the plaintiff and the

defendant, what is proved is that,the constituent should be paid

. the money due to him by his pakka adatia ab. the place’ wh’,ere
" he so desires. The learned:Judge‘h'as-a;lso held that as  the

-plaintiff had not given any directions:on that point, no part of.

~the-cause of action arose within the 3uusdxctxou of thxs Court:
*. and therefore the suit did not- lie.

Now, it is to.be observed at the ‘outset that the leamed Judge '

- has to some extent misapprehended most of the evidence on the

custom set up by the plaintiff. The version he has given of some

of the évidence is plainly different from what the witnesses
have gctually said. The effect of the evidence of the- witnesses
both of the plaintiff and the defendent is summarized by Batty,
N Y Tollows 1= The result of the evidence seems to be (1) that,
as plaintiff admits, no place of payment was fixed by tho'term of

the contract : (2) that the place of payment was fized by custom ; -
(3) that while plaintift asserts that, according to custom, the con- -

slntuent’s place of business was the’ place of ‘payment, ost of
. hxs witnesses admit that where correspondence is silent on the
pomb payment musb be made elthet whc1e the constituent i Is or

LW [1898] A, C. 524 A @ (1891 92) 40 W. R, 120.
, @ [193] P, 119. . (1861) 30 L.J.C.P.802 at p. 303, -
: 3ot [1904] 2. K. B, 685, -
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at any othe1 place to which he may direct remittance to be sent*:

- and that this is not a. matter of courtsey or favour but a rule of

buemecs (1) that the constituent always has to bear the loss or-

- to-take the benefit of exchange: (5) the Adatya’s habxhty for in-

terest ceases with the despateh of the hundi,”

That is the way M. Justice Batty reads the evidence of - mosb

of the witnesses for the plamtlﬁ' S T

A careful perusal of the plamtxﬁ’ s witnesses has satisfied “me’

”thmt iti is not an accurate description of what they have said.

The net result of that evidence correctly read is that puma,mly‘
the place of payment is the place where the coustituent resxd.st

~ which in the present case is Bombay, but thab the: payment
" should be made in auy other place, if the constituent has choven\

to give dlrectxons to that effect.

[After discussing the evidence given by different thnesses, hxsf

. Lordship- contmued]

Upon the whole, then, 1 ha,vo amved at the concluulon that» ;
tho weight of the evidence is in support of the custom set up by.
the plaintiff. Batty J. would, 1 think, have come to- the same
conelusion if he had dot mlsapprchended the cwdence of several.:f

‘ of the witnesses,. .

- But it. was argued that an inference to the eontrary mu‘s't' be'_:{

. drawn from certain circumstances, namely, the Aundymman

system and loss of interest on hundis in transit. I do not think -

~_that it is a- hecéssary inference from those circumstanées that’«"
. they are inconsistent with the custom set up by the plaintiff. It -
* must be remembered that the transaction we have to deal W1th?'

is one between a principal and his agent, - Where the latter

__has to remit to the former moneys which he has collected for:
‘the principal he is certamly entitled to.charge all the expenses

~ he has to incur in collecting and sendmg The ev1dence shows
- that Jundyaman is charged on’ thab account as parb of the

_-contract. It isbub reasonable that if the custom is that- an’:

* -up-country agent should pay to his principal in Bombay mopeys

collected by the formier on the latter’s account, the agent ought

‘to. debit the principal with charges incurred in rem1ttmg the,
moneys to Bombay : and thub thc prmcxpal should lose 1nte1est
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‘ dhfind’ transit. - That is a]so the concluswn come to by Batty, d.,
“ab: the page 114 where he remarks : — The evidence in-this case -
‘shows that he undertakes to send such profits not as a-debt -due-

from himself but as proceeds realized by.him on the constituent’s

charoos and custom recognises that he .is entitled- to such?;

_charges as an awent as under section 217. of the Contract Acb for

expenses properly incurred by him in' conducting such- bu51-'»

'_ness.’,’ -If then these are the termb of the contract, we do not seo

“how they affect the material questlon as regards the custom set
“up by the phmtxff The learned Advocate vGene}aI has how_evker _
sought to bring this case within the principle of Comber v..
Leyland ®). - He hag argued ‘that what the evidence establishes

is that . the- up- country pakka adatya ‘has to remit the mongy to
‘his constituent in Bombay and when. he has rémltted the money

by means of a hundi, then his oblmatxon is aban end. No
~doubt some of the witnesses have spoken of remittance but they
were not asked whether they understood payment and remit-

tance as synonymous expressions. It is merely speculating to

‘suppose that they so understood, especially when we find that -
most of the witnesses have distinetly stated that the up- country\”
“adatya’s liability ceases, not when he has si imply remitted the -
money.but when the money in cash is received by the constituent,

One of the witnesses examined by the defendant, »7z., Ramanand,

says: (page 66) that the constituent will not give credit to the
Adatya merely because the latter has sent a hundi for. moneys

“due; credit will be given after the constituent has cashéd and

received actual payment,.. The effect of the evidence is to prove :
‘that the pakka adatya’s liability ceases-when hard cash has come

‘into :the hands of his constituent. That clrcumsta.nce dlstm-
gulshes the present case from Comber’s.. o o

" For these reasons, I think, the decreo of the Courb below must be
reversed and as the learned Judge in that Court disposed of the

suit on a preliminary point, we must remand it for “trial on the

mierits, Plaintiff must bear the costs of the previous hearing

of the appeal and have the costs of the -present appeal heard -

fb'e';fiorev,lvls and the costs of the issues tried in the Court below.,

" () 18987 A, € 52+
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BATCHELOR - agree ‘with my Iearned colleague - in’ the
order he has proposed but in- deference to the arguments we'
have heard I think it is des1rable to state my views as bueﬂy
as possible. :

The only question before'us is. whether the ‘1ﬁoney payéblé.j
under this contract is payable in Bombay so that the cause of .

' aetxon  may be said to have arisen in part within the ]urlsdxctlon.

Now it seems to ‘me that this case is one which depends
entlrely upon its own evidence. What does the evidence show ?-

. Does it-show that the money is payable in Bombay or does.it

show only that the money is_payable where the- principal, ‘the
cred1tor, elects to be'paid ? In my opinion it shows. that the

- money is payable in Bombay with a discretion to the prmcxpal
o select some other place for payment if *he chooses to- do so.

[His Lordship discussed the evidence of several w1tncsses and

continued]:— ~ .~ _ . -
Then it is said that inference is displaced by the cﬁcumstancd

that admittedly it is the principal who hds to bear the chm'ges _

~.on account of remittance and of exchanwe this latber item
_mcludmg the item of intcrest. But I cannot take that view. The -

principal’s liability.for these charges, if it stood alone, w would. no -
doubt be some indication that payment was to: bo made at

-Akola, though the indication would be fainbvina,smuch‘ as ‘the

Agent’sauthority to deduct these charges may be referred to. .
section 217 of the Contract Act, But however that may be, int

- my opinion, the best answer to. the argument is this, that’ the -

" evidence must be considered as a whole and,so cons1dered 1t
shows that by the ordmary mercantile usuage attached to this”

" form of contract, the contract cmbodies both stipulations, first;
that the money should be payable in Bombay, and secondly, that.

the Agent should be entitled to deduct these charges. I can see”
no reason why these two stipulations should not co-exist in ‘the |
same contraet if the parties are minded to combine them. ~And
on the evidence in this case I find that that is precisely Whab the
plaintiff and the defendant elected to do. That in my opmmn

. is the contract which they made. - Some assistance to the,

respondent was sought to be obtained from the use of the phra.sét )
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¢ Akola. chal:m,” but the word ¢ chalan *.means no more e than cur- .

«rency and the Akola eurrency is admittedly the British earrency.
~Thab being so, it seems to me that the only dxsbmeblon souvht to

. be introduced was the distinction between the British currency -

~ of Akola and the- curfency of the neighbouring Native State

whxch borders upon Akola. Itmay bz desu'_able_ just ta notica .
the case of Kaman Chettiyar w. Gopalachari ™, though it has

- not been cited to us. That case is dlstmwmshable inasmuch
~as there'the only fact in the plaintiff’s favour was that he

\. resided at. Kumba.konam, and there was no. evxdcnce thab the'

debt was payable ab Isumbakona.rn.,

“Por these reasons T azraee in th° order propobe] by my lem n-

ed colleafrue.

Attorneyu for the appellant —ﬂ[ess:s Wadia, Ganrlb 9 & Co.

Atborneya for the respondent —-J[[ess«a. Dzkslzzt J)/zunjzskala' .

and Soonderdas,

. v B. N, L.
(1) [1908] 31 Mad, 223. -

- APPELLATE OIVIL, |

Yo Be/‘ore M, Jmtwe Chandavarkar and Mr. Justwe Heaton

RANOHHODBHAI VALLUVBHAI (oriaiNaL CrAnMaNT), A?PELLANT, '

v. Tor COLLECTOR OF KAIRA REsroNpexNT.* -
’ Bombay Civil Courts Aot (XIV of 1869), section 16—Land Acgmsmon Act

(L of 1894} —Assistant Judye hearing a claim—Valus of the claim wnder’
.Rs 5,000—Appeal lies to Dzstmct Court: and not to Ihgh Court—

Jumsdwtwn——-l’w actice and procedwe

‘Where a claim under tho provisions of the Land Acquisiﬁon Act, 1894, is heard
by the Assistant Judge and the amonnt in dispute does not exceed Rs. 6,000
in value, the appeal lies to the District Court and not to the High Court,

La.mzz v. Abal), followed.

API’EAL from the deCISlOD of K. Barlee Ass:stant ‘Judge of

' A hmedabaa.

" # Tirst Appeal No. 149 of 1907,
(1) (1908) 32 Bom, 634 ; 10 Bom, L. R. 924,

EEE
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