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v:,formal mf;o acuual po;sossmn and tne defendant remamed in .
~ actuak possesmon of tlie property. . The latter had “not ha.d actuali.
- possession for twelve coimpleted years -when the suit. was filed )
“_bub seeks to add on ‘to his own actual possession that of Ganga- ; IS\IT;T&ANE ﬂi_
~“dhar and call the ivhols adverse. - The facts being as they are he' R
"‘_cmnot do this, When plaintiff’s predecessor executed the decreo '

by hav1n<r his share of the property separated and formall_; 1ven‘

.over to him ‘he porfected his claim. s

~From that moment a new condition of thmO"s came- mto emst o
":_ence new rights arose and amongst them, that of the decree-
' holder to take actual possession ‘of his separatéd share, This
_ was'not a right-continued or derived from any previous holder .
J;of the land but a new right unlike . any which previcusly existed. -
i,'l\do possession prior to its mceptlon could be adverse to that right. --
“,Therefoxe no case of tltle in  the defendant based on adverse
. possession iy established.

Decrce confirmed,
R.R-

"ORiGINAL OIV'IL."""

L ———

qu’ore M, Justice Macleod

IN 2E Laxp ACQUISITIO\I Act (Act I or 1894), CAUSE IN THE MATTER. - ° 1608.
oF'1 (xOVERNMEN'J}OI‘ BO‘\[BAY, 2 KARIM TAR MATOMED* = - Junels,

Iaml Acquisition Act (I of 1894), sect on 18— Compcnsatzon—-MoJc f valua:
 tion when no recent sales—Market valus—Surveyors’ epinions—Objections to -
Surveyms teports—Determination sof value of frontage land—Building -
 frontage, how determined—Relative value of back land ‘and. frontage—

) ypothetical bmbdmg scheme, value of—Value of whole land, how derived

frcm value of Fart— Cellectsr’s award. .

- Tn cases whero tho valuation of land cannat be based on what the properhy
‘was producing at the time of the notice off acqmsxtlon, and where there have
been no recent salos of the land to guide the Court, the maiket value must be‘ '
_'determmed by sales. of slxmhr land in the ne vhbourhood.

T '*Referexieel\*d.ss'qf1sd7.
. EE : -
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. )
- 1908, Tho owner m cla1m1ng compensatmn can’ seek to p1ove elfher what the
Govnwm.m ‘.pmperty “would fetch if. sold in -ono .blo.,k or -what is the. presenb Value

. OF BOMBAY,' if he plotted out the. property and-seld it in lots. .
INTHE -

MATTER OF. Where no ewdence has been adduced of sales in the newhbo“rho()d of such
e e la.rge block of land as the orie under. reference the evidence before. the Court
- BARIM TAER
~ MAHOMED, .of sales of small pieces of land in the nelghbcurhood enables the Comt to
S IN THE - giye an opinion regarding the values of differont portions of the block, and the
: M“Vr?m QF,' value ‘of the-whole must be deduced from these. In addition to the eviderice

I .of sales the Court can be gurided by the opinions  of surveyors It 15

necesseuy, however; to distinguish apinton from algument.

T
-

The practwe which has grown up in References under the Tand Acqmsxhxon

. Acb 1894, of surveyors making long reports and furnishing coplcs to the oppo-

site side beforehand is open to gl‘we obJectxon- A surveyors opxmon by itself
s good evidence. ‘ :

" When de‘ermmmg tha value of fronhge Iand the depth lswquestlon of
" sapreme  importace. What is a suitable depth- mnst primarily depend on
, tne character of the. buﬂdmgs in the locality, . ..

* Tt eannot be tco cleamly laid down: that under ordinary cncumsiances ﬂm
value of an income producing property dopends on its incomo irrespectivo of
its cost; and that capital when once invesbed in land and buildings cannot bo
Aapportloned beLWeen themn so as to give the market value of each. EERSEP N

- Tt cannot be taken as 4 hard and fast rule that back la.nd must be wouh
half the frontage land. «

P.ER GURIAH‘—\—“ vadence of hypo‘hetwal buxldmrr schemeq is uxelewnt
to the question of ‘finding the market value of land. The belist that an

hypothetical scheme can be a guide to markeb values a.scertamed by other mea.ns
s equa.lly fallacious.”

-

N

* The Court would be slow to dlffer from the Collector’ s offer’ on a m'xtter oE

‘A fow rupees exeept for very st ong reasons such ag an error on a qnestlon oE
prmclple.

THE facts appear in- the Judgment
Kzrl.paw ick (w1th Sco t Advocate-General) for Government
Rober!son (wxbh Strangman and Weldon) fer the claxmant
o - 1\«IA(‘LWOD, J.—This is a reference from the Collector of Pombay' ’
under section 18 of the Land Acquléltlon Act, to determme the. -
amount of compensation to be awarded to Karim Tar Mahomed
~ for certain land on Mazagon Road, which has been- notlﬁed for
_acquisition by Government on “behalf of the Mumcxpahty of
- Bombay on the 17th November 1904, Theland is shown in pmk
" on the plan (Exhxblt A). It measures 3, AT5 square yards Wltﬁ
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o} Eront'm of 1()5 feet 0'1 ’\Inzaoon Road and 148 feet on V.ﬂpa-
* khadi Road and o, mean depth of 170 fegt on the Mazagon Road.
‘,At the date of the nohce ‘there was-a bunrralow and out-houses
- on the land, but it is admitted that the land should: be valued

as xacant building land, /The Collector has offered Rs. 15 &

square yard and the claimant considering his land to be. Worbh_
* acarmem o, .

. Rs 20, applied to the Collector for a 1eference to thls Court

* The' Va,luatlon cannot be based on Whab the propexty ‘was
;producmw at the time of the notice, nor have there been any "

»recent sales of the land to guilde the Court.

Tho market value must therefore, b dotcrmmed by uales of‘-

similar land 1 in the nexghbomuood ‘From Exhibit A and other_

cvndence that has been given it is clear that- small holdings are
the rule in.the locality. The owner in claxmmn‘ compensatlon :

can seek to prove cither what the propelty would fetch if sold
in one b‘ock, or what is the p1esent value if he plotted out the

- property and -sold -it in'lots.  He has not attempted the latter
course.” I have therefore to decide what was- the market value:

~ of this, plob of land as & whole. on or about the 17th November, -

01904, No evidence has been qclduced of sales in the ncmhboux-."
- hood. of such a large block: of land, but the evidence beiore the -

Court of- sales of small pieces of land in the n=ighbourhood can -
enable the- Court to give an opinion rewardmw the values of.

different portions of the block and the- value of the whole must

" be deduced from these. In addmon to the” cv1dence of sales the

Courb can be wuxded by the opinions of surveyors, It is neces-

sary however to distinguish opinion from argument., ,And.the -
_practice whxch has grown up in References under the Land -
. Acquisition - Act of surveyors making long reprts and provxdmO' -

:“caples to the opposite side before the hearing appears to me

open .to grave objection. ' A surveyor’s opinion by itself is frood'

cvidence.. What value the Court will put on ib depends entirely

on’ the effect of the cross-examination, but there i3 no-reason .

' why the witness should himself prowde the material for

his .cross-examination. It will save the time of the Court .
if a surveyor- prepares a con01se descrlptlon of the property .

't;) be valued,: bvlb if he is-a wise mfm he will add nothxnrr
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miore except h1s opxmon of-its valuo, - If however he’ does give .!
_hxs reasons they must Je based on faets and 1ot on hypothesw

Fortunately there is no difficulty in this case in arriving at thi”
apploxxmate values of frontage land on Mazagon and Valpakha- :
d1 Roads in November 1904. Plots 2to 6.0on L‘{hlblb A all front
on Mazawon Road with-a dept‘l of about 80 feet.’ In March 1908

Nos. 4 and 5 very similar ')10!;9 me*tsurmrf about 78, square yards

“realised ot austion’ Rs. 15 and Rs. 23 a squale yard 1nspect1vel5

- The diverzence inthe price ca.*mc)u be explained butonly demongtra-

tes public eaprice, In N ovembe" 1902 plot 6 measunng 890 squiare -
yards realised ab auction Rs. 21.a square yard.” Plot 2 realised in.
:August 1903 Rs. 87 ;'and plot 3in November 1907 Rs, 47. Thero is
nothum‘ to show that land value had mcreased between 1E)Oa and
-‘1901« but un- loubtedly fmm early in 1905 pricés of land benran to
fise owuw to the boom i in the mill industry, until, as-Mr. Stevens
said, by the end of the yedr almost fabulous prices ‘were' bem(r
" gwen This will account for the prices realised By plots 2 and 8.,
But sales after the date of notification must be disearded’ when it
is proved that value% have been affected one’ way ‘6r the other
- by circumstances which have arisen after that date. I have alsb -
“been asked to take into consideration the amount awarded by- the :

" Migh Court for the property marked I on Exhibit A, but obvi ious:

1y I could not do_so without considering all the-evidencg on: thch
that award was founded, The award by itself is not evidence of -
the marlxet walue, Plots 8 and 9 are situated on Jail ‘Road- and
though the distance from the land in reference may tiob be

_ great the ctaracter of the. locality is 's0 dxﬁe\enh that the sales of -

-those plots can b2 no guide in thls case, . When détermining tbe

: value of frontage land the depth is. a queatlon of supreme im- -
- portance. “What is a suitable depth must primarily depend on the -

“character of the buildings in the lozality - but in an ordmary shop -
“and chawl locality like the oné I have to deal with- it has been’
' the custom for surveyors to caleulate the depth at-100 feet. ‘In

thn next place the value of a building frontage must- depend

on the, higher rents that can be -obtained for: the'. ‘shops
© ot Toom3 hem" the street, and - as the- proporhon of : these”

- rentbs to the lower. rents of the back" rooms decreases so does: the
‘value of the wholn fronbawe land decrease As Mr.: Stevena .
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f’smd the- va,lue of ironbafﬂ lanu with a dep-,F of 46 feet would - T1908,
" b2'50 per cent. mors valuable than it the depth were 100 feet, bub  Goveawxesr
.bhe Value of the 60 feet behind would decreass in. greaber _pro- / o fvo;‘lf,;“f._
~portion. - A depth of 100 feet therefore hasbeen admitted to give MATIER On-

e

_ the best average and I'am satisfied-oa the evidence that frontage . ‘Kanne Tk
T-]and on Mazagon Road with-a depth of 100 feet was' not - worth E “ﬁ?‘f},‘f"’ ‘
. more than Rs..20 a square yard in November 1904, It follows & MATIES OF
j,”thab simliar frontage land on- Valpakhadl Road; a cul- de—szc with
& nightsoil depbt at the end, would be worth less. In March 1908
~ plot No. 7 measuring 813 square yards was sold for Rs. 4,672 by
. Ahmadbhoy Habibhoy to Kassura Rahimtulla Joonas, At first the.

fpurchaser thought he was buying 242 square yards for Rs. 3, 872
but on measurement the plot was found' to ‘measure 71 square

"yards more, and as the vendor disputed that this arca- had been

sold, the matter w as settled by an additional payment of Rs 800.
~ This may be refrarded as an “excellent mstance of a bargain

. between a vendor who was not_likely to give, anythmw away,

~and a purchaser who was anxious to buy “the land .onaccount

o of his owning the adJoxnln plot.

Ta,kmg the price raid at Rs. 16 as argued by Mr Robmtson, it
. would Le impossible to give a h10her value for the Valpakhadl
frontage of the land.. But in spite of its trlandulm shape it will
b seen that plot 7 with an average depth of less than 40 feet
~could be built on 50 that practically all the rooms front on the
- road,-therefore a’ lower ~value must be given to frontage land
~having a depth of 100 feet This may be par tly balanced by the
fach that the V'ﬂpzﬂ\hadl frontage on the land in reference is more 7
- favourably situated and nearer Mazagon Road than.plot 7. Its
- value would therefore be between Rs. 12 and Rs. 15 a square ymd
: 'With reference to the purchase of the property facing the claims
-ant’s land on the south side of Valpakhadi Road from Kuma.h
Pirbhoy, T agree with Mr. Robertson that it cannot be relied upon,
asitisa purchase of land and buildings, and the purchase price
- must have been fixed by what the property was produciny. This
.cannot be taken as an instance'of sale of land, though it may’
tarn.out that the balance of the pmc‘nase-money after calculat-
+ing the. value of the building may approximate what a witness
: comlders to bn the valuﬂ of the land, That woull be a comm- "
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.. 1008 dence and not eudence.. Ib cinnob be. t07 clearly laxd down
) vamaxmmg-?__ that undex ordmary cxrcumstances ‘the. \alue of ~an .income’
f,QFnIer;f{‘;“’ “producing property depends on - -its income 1rresp°cbnc of - its -
~MATeeR (. cosband that capital when once investe ed in Jand and bulldmaa

“FaRmr TaR -cannot be appmblonﬂd bebween them 59 as to give the markeb-

MauoMED,
v iy TR value of caclts

‘asrrEm of - £ T take into consideration these hmh valuss for the froqta«re
land in valuing the whole plot I have over 1,000 square yatds of
- land at the back as shown on Mr. Stevens’ plan (Exhibit 7).
thislandis to have-any value, it must have access to the road and
this will diminish the amount of frontage land; but I doubt very
' much whether the back land would have any value except as an-
" amenity if a depth of 100 feet is allowed for frontage land. ' Tn!
any event. it the frontage land were fully occupied a Iaroe
" proportion of the back lan1 would have to be kept open.- Thxs is’
*_more probab ¢ when I consider Mr. Chambers’ plan (Exhibit C) of
-laying out the ground, as he has taken a 40 feet frontage.in order -
to utilise the back land to the' best advantage. The purchases'
made by Kassum Rabhimtulla Joonas of three plots of land with-
‘frontages on Chinchbunder and -Valpakhadi "Road in 1902 “aro’
a very fair guide to the value of ordinary chawl land in-this:
. vicinity. . In 1902 Kassum bought three narrow plots adjoining:
cach other at an average of Rs, 9-4-0 and built a chawl on:
them with shops on the frontages. I consider that the advantage -
~_of a:double frontage was set off by the disadvantage due to the:
‘narrowness of the plots, and that it is fair'to deduce from’ these -
* sales that chawl land in this locality in 1902 was worth.Rs. 9 or
“Rs. 10 a square § yard provided it could be as fully built on as the -
land ‘bought by Kassum Rahxmtulla Both Mr. Chambers and-
Mr. Stevens: were of opinion that back land could be. valued-ab: .
‘ one-half the value of frontage land but it is obvious that- the
K apphcatxon of this rule depends on the character of the back land.::

“There are two- -alternatives in’ this case, either to take a deep
frontage which must have a piece of back land of very little
value, or to take a lesser frontage, which  while inereasing the R
value of the back land would at the same time increase the
proportion of back land to front land. But I must decline to.

" acceptias a hard and fast rule that back land must ‘be Worth
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ihdlf'»f:‘hé fxv'ontage" land, That would only. Jead to absurdities.

‘Mr.. Robertson has argued that evén accepting Mr, - Stevens’
- division of the land-as shown in Exhibit.7 the Collector’s award
: should be inereised as Mr. Stevens arrives ab his all over ﬁgure of

Rs.15'by taking the plot Cat Rs. 6 whereas he says in para 10.0f -
-his report (Exhibit 6) thatthe back land would be worth anything -

_between Rs. 8 and Rs. 10 and the claimant should be entitled to

-the highest figure given by a witness on the opposite side. This™
is s,perfeetly fair argument which “only illustrates the danael'
I have referred to above of a Jur veyor giving reasons in his-

_report, However Iunderstand Mr, Stevens to mean that the back.

land in"this case might be worth Rs.-10 hut his all over figure of

‘Rsl15 only allows it to"be valued at - Rs. 6 since if a frontage
.depth of 100 feet is taken, the back land becomes reduced to the, |

lowest figure. If the frontage depth were. 1educed it would
follow the back land might be worth up to Rs. 10. 1 think Rs. 6

“a very full value for the back land. I regret'I cannot accept -
Mr, Chambers’ opinion that this land is worth all over Rs. 25,

,'Mr Chambers before the Collector valued the land at Rs. 24,

. solely on the basis-of an hypothetical building scheme. I have
_already decided in an ioterlocutory J_udgmgﬂﬁ in this 1Lferenc_eg

(whieh can be incorporated herewith) that evidence of hypotheti-
..cal bulldmd schemes is irrelevant to- the questlon of finding
" the market value of land. It is difficult 6o suppress the belief

that seems o exist - almost universally amongst surveyors
in’ Bombay that-market values can’ be asceriained in-this tvay.

'Otherwise it should not be necessary to keep on giving reasons

* to.the contrary. The belief that an ‘hypothetical scheme can be .

_a guide to market values ascertained by other means is equally

- fallacious, However much conclasions may: differ, the road which_

leads to the determination of land values is short and straight,
"By the ingenuity of Counsel and surveyors attempts, often success-

" ful, are made to divert the road on'the grounds that the diversions.”

. will lead to an infallible result. They only lead to waste of time.
. Mr. Ciambers in his report, put in before mo (Exhibit B), values

" 'the land at Rs. 25, Apart from his scheme which seems to have .
been altered since it appeared before tho Collector (another illus--

" tration of how coxﬁplaisant-bhese schemes are to the will of the

83y
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moulder) he bases h1s ommon, hke Mr, . Stevens, on. sales but?
-this opinion' based on sales was- evidently subordinate to his:

- opinioa based on his szhame: Tt i3 impossible to deduce from the :
- evidence of'sales that this- Lm*w block of land could_.‘be. worth-
' a.nythmg like Rs. 25 a square yard. - ' TR

" Whether the depth-of the frontage is taken at 49 feeh and hmhel K

rotail values allowed with a larger proportion of back: land or the
- depth is taken at 100 feeb and lower-values allowed .with a dreatnr"
" proportion of front lind the totals come to much the same a3 the”
Collector’s offer. But valuing theland as a whole it' would not be-
“correct to add up the retail values of the parts as derived from:

the instances of sales of sm),llvplots without making som> dedue-"

- tion both on- genoral® principles and because the Wa»bme ‘mush
. be grea.ter than in thoss instances from Whlc‘l tha rebful ‘values.

have been deduced Apart from that I agree with Mr, Kirkpatriek:

“that the Court would be slow to differ from the Collentor s offer-
- over'n miatter of a-.few rupecs except for very sbrono' reasons

such as an error on o question of principle, In this* reference.

. I am satisfied that the Collestor has offsred the full market value-‘

of the lcmd and I dismiss the refer*nce with. costs el
" One set of costs between the Gow emment and the Mummpahby

: to be allowed as arramsb the clalmant

The mter]ocutory Juldmenb was as follows —_ 4 :

MA(,LEOD, J ~—1 have already decided. this question in whaLI'
thought sufficiently plain language in the reference of In-re

- Dhanjibhoy Bomanji® and everything I said in that judgment
- on this. question. may be taken as mcorpomted in this..
. Mr. Robertson argues that though that decision mwht ‘be
_rwht in the case of a piece of land of 21,000 square )ardb,

it would not follow that it would apply to the case of a. piece of

. land. measuring 3,500 squfxre yaeds, - I can see no distinetion,

In the first place there can be no relation between the capitalize ]
reot of land and actual buildings and the market value of the.

~land. It follows thab there can be no- relation be*ween the
: capitalized imaginary rents of imaginary: bmldmos and the
- market valuc of the land, Mr. Robertson has.clted,\fﬂ_ra Merwarnﬁ,

@ 937).? 10 Botﬁ.‘ L, R.701s
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expressed my view on- tha,b questlon in D/mnﬂb/wys case, -
These hypothetical calculations are not founded on. fact. There |
are a number of factors.each of which-can be varied to an inde-
finite extent and therefore the" permubatlons and combinations .

of ‘these facbors are practically infinite. I happen. to  know
5'exacbly how those calculations. are made and I -am perfectly.
_’a,wara that.if Mr, Chambers thought the land was worth Rs. 152
. square yard he could turn out an equally plausible scheme to

support that figare. Mr. Robertson awues that if I disallow

this scheme as irrelevant it follows.I miftst hold any hypothetical
1 buﬂdmg scheme. is irrelevant. In my opinion it is.  As lopg

s opinions may differ as'to the building to ‘be put on a piece

. of ground, there can be no_certain factor on which the valuation

. can be founded. That is the root of the matter. If the: building

“is_ certain, 4. e. one of .which there cannot be two opinions,

~and there may. possibly be cases in which it can be, then there
L is no longer ‘an_ hypothetical building scheme. The- failure to .

_.recognize this guldmﬂ principle can only result in enormous

. waste of time and money. .
!

‘- -Solseitor.

Attorneys for clalmant —-Mesars Ardeslm, Hormusjs, Dmsﬁaw
& C’o : Messrs. Crawford, Brown & Co.

B, N, L.

() (1907)9 Bom. L. B. 1232,

““That casé Ts not binding o me;. thoush I ‘would ‘6l
low itif T could po:sxbly agree w1bh _the decxs‘on If it does demde -

.Attorney for Government -—Mr J C. G Bawen, Govemment'

o
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