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* “Attorneys for the plmnbzﬁ' t— Jl[essrs. Je}iangzr, Gulaéb/zaz aml VASAI\TRAO

.lehmona. ‘ : Lo S
Attorneys for the defendant ——Messn. Bwknell Merwmzja—

cth Romez. L N )

' ,- CBNLC
JORIGINAL CIVI_L.‘
- i?qf‘o}'e Mr Justice Macleod, ~ o
‘8B JEHANGIR COWASIL JEHANGIR (Pusiwrirr) o Tue HOPE. - 1008,
" MILLS, Lqrep (Dnmnmxrs)* " o .- S,pg,mbe,.m,'»

= Decree—-ﬂxecutwn«(]wzl Procedure Code (det XI qu 1882), 0. 244—— :
> ' ‘Transfer qf‘Property Act (IV of 1882), sec. 93. ' -

' An apphcatxon for tedemptmn or- foreclosure of a deeree nisi is not an
apphcatxon in execntmn under the Civil Procedure Code, bub must be m'lde in -
" Court’ under the Transfer of Property Aot and until adecree nisi is made
absolute ‘there is no décree capable of executxon : _ .
" Where a decree nisi contemplated an account heing ‘taken, but was sxlent as
_'to how that account was to bo taken, and the .Court has declined to modify
- the decree by insorting such a direction, it would be out of the question to -
‘compel & party in executwn-proceedmgs to do that whlch ho is'not dlrected to

do by the dt;cree. 0
A_]udluw Perslmzl v, Balcleo Smglz(l) and' Namram 7. Bwbajz(Z) followed

e

PROCEEDINGS IN CHAMBERS _

" The plaintiff, a morto'agee in possessxon of the pzoperty belonga
ing to the'defendants, instituted this suit to recover the money
due to him under his mortgage and prayed that in default-of -
payment the right to redeem might be foreclosed "or the mort~ -
‘gaged premises -sold. - After the mortgage the plaintiff had
- entered into an agreement with the defendants under which they
could work the Mllls.

\

BT * Suit No, 490 of 1903, ,
: ,-(1)'(1894) 21 CalB18. - .- - {»(1897) 22 Bom. 771y
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1008, ': On 26th January 1904 the plamtlﬁ' obtamed a decree which
. Sm was defective because snter alia’ there was’ no reference t3. the

= JCE“AEGIB. . Commissioner_and no dlreetlon Whatever for takmﬂ accounts
. OWASJIT

- vH altheunh the decree contemplated an account. PR
v.{‘rEmg,l?E' - On 9th August 1904 the p;amtlﬁ apphed for a decree for

»‘..L{‘mmmfi ioreclosule or sale which was refused on the. ground that the

e‘mct amount due 4o him was nut ascertained.

".On the 19th October 1907 the defendants’ ao*ente obtfuned a

" rle nisi calling upon the plaintiff to.show cause why he should
" not pass his accounts as first ‘mortgageo in possession. of the
defendants’ property before t_he Oommlssmner for talunnr
accounts. R a :

The rule came on for argument before Da.var, J., on 2ist
November 1907-who made it absolute( ordermg the pTa,mtlff to
. pass his accotnts before the Commissioner. - On appeal th1s order

- was set aside® by the Appeal Court on 3rd March 1908,

On the 15th August 1908 the defendants issued a notlce to

the plmntlff on the followmg terms 1—

"# Take notice that you are heu.by requxred dnder sectxon 244 of the Cole of‘
- Qivil Proceduro to appear i person or by Advoeate or Attorney of thxs Court .
befora the sitting Judge in Chambers on the 29th day of August 1908 at 11- 15
in the forenoon, to show cause why jou should not rendér an aceount of moueyS‘
due and payable to you under the decree nisi passéd herein on the 26th day.
"of January 1904 less the value of the stock and stores in hand or the sale~ -
. procesds thereof and any sum that misy be found on account fo be in your_
" hands as first mortgageo in possession after deductmg from such value or sale-'v.
proceeds o1l such charges, expenses and omolunients ‘that you may be entitled to

1 with respect to the morfgaged promisas and the working thereof and ezecute s .
reconveyance of the mortgaged premises in ‘Bchedulo A to'the said- decres niss

 specified im favour of the Tst defendant Conapany on makfnnrpwyment of the said”
amount or such further or other order should not bo madé or dircetions given as
"o this Honourable Court may scem. proper under seetion 244 of the Civil’
Procedure Code and.if neod be but not otherwise why issites should not bs tried
as to the first defendant Company’s rmht theleto and heard aloncr mth Suxtl‘
No. 650 of 19087 - _ v ’

"*The notice came on £or mgumenb on 5t§1 Septembe1 1908

~

Kzrkpatrwlc with Seéalva(l for defendants,

© @ Scc9Bom L.R. 133, * . - - (@ Seeantey. 216, -
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Ro&ertson, Advocate-General w1th C'Oyajz for: plmntrff Our - _‘1503;?"le
~first prehmma,ry obJectJ.on is that no notice has been given.to us:: S

" ~as provided. by section 248 of the Civil Procedure Code. e _,,,,,' Jégﬁg;f

- PER C'URIAM —This point was not taken on the last occasion hﬁ ffog.‘,;,["
wiren the plamtlf‘f applied for a week’s ad_]ournment and- belnw a Mru1s,
. Lmrrm),

- purelv bechmcal oobjection may be taken to- haye been Wmved

. Roberlson :—Qur second preliminary obJect1on is that the
] decree in this case cannot be executéd under sectlon 244 of the .
“ Civil. Procedure Code, as 1b isa decree nist. Y

.- Our third prehmlnary objectlon is that the defendants cannob

" apply for execution of this decree. " No relief has been oranted

him against anyone, If he claims any relief he must apply to
the Court under the Transfer of Property Act.

Kzrlcpah zrlc - In reply to the second obJectlon the plalntlﬁ'
-*would remain in possession till the year 1916 and then the ‘
' defendant could not redeem h1n1 Sl S

o As to the second obJectlon we say the decree d1rects the )
v plmntxff to reconvey the property and that is’ premsely what We
askforhere. . S R T
We ask to be a110Wed to raise issues in this metter nOW, .

Roberlson —Thlb apphcatron has been misconceived, We refer -
to “Ajudhia Pershad v: Baldeo Singh®,, Nandram v. Babaﬂ@)
© Akikunnissy Bilee v. Roop Lial Das®, Tara Pado Ghose v. Kamm '
J)assz(4') and sectlons 88,80 and 91 of the Transfer o£ Property
Act.x- o . o L —

Kzrkpatncl; -—We submlb our procedure in this case is the'
. only one we could adopt. Execution only means enforceinent of a
~* decree ; the Code defines a decree in section 2. This would include”
. @ decrec nisi. Section 235 of the Code speaks of decrees’
generally. Cf. sections 260, 261 of the: Code and Rule 75 of, the
.. High Courb Rules. We refer to Karim Mahomed Jamal v.
Rajooma. ®), We have now.served the plambrﬁ' with notice under-
‘ sech1on 248 of the Code S - -

w (1894) 21 Cal. ‘S8, < (3) (1857, 26 Cal, 132,
- @ (1897) 22 Lom 171. ’ @ (1£01).2) Cat, Gat.
o "5 (1587) 12 Beme 1744

e :B 2036-7-4‘ ’
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' *Robemon '-It is now Suggesﬁed for the ﬁrst time that tlnsﬁf.

‘matter may be treated as a motion in Court under the Transfer .
of Property Act, - This cannot be done.

[MACLEOD, J ~--Mr. Kirkpatrick you might move under section
76 of the Transfer of Property Act.] :

.Kar] patmlc —We desire such accounts taken as would enablev'f_
us to proceed with the decree :

" Robertson :—~We submit that to allow the defendants that rehef,.;
- would be_to reverse the decision of the Appeal Court and this .
" Court cannotin these proceedings rectify the decree of the Appeal -
~ Court. The case of Karim Makomed Jamal y. Rajooma® might
_ have beenclted to the Appeal Court but it has no relevancy:j}‘

’ here. o

MACLEOD J.: -——Thxs is an. apphcatzon by the ﬁrst “defendant -

-Company for the execution of a decree nisi, dated. the 26th.:

 them paying into Court.c on, behalf of the plaintiff, ete. -

January- 1904, passed in this suit which was brought by the .

plaintiff as first mortgagee of the defendant Company. Under

that decree it was ordered that upon the defendants or any Bfg";f{

~ There was no provxsmn made in the decree for the way in-

~“which the account contemplated sho\rld be taken. On the 3rd -
December 1907 .an order ® was made by Mr, Justice “Duvar :

.on a'rule taken out by the defendant Company that the plamuﬁ'
. should pass his accounts as first mortgagee in possessxon and

' havmg regard to all the directions in-the decree before" the -

Commissioner and the Commissioner was directed to take such

‘accounts. This order was'not to be enforced for two mouths"—"\f
" and if the plaintiff within that time filed a suit o establish an»'}
* agreement made by him with the defendant Company on the
- 8rd October 1905 the order was to be suspended- until .that suit -

“was determined. This order was reversed by the Appeal. Court®

~ ‘on the 3rd March 1908, The defendant Company now.say that
. they ‘are anxious-to redeem the plaintifi-mortgagee but they
: cannot .ascertain. what amount should be pmd mto Court to l

R

W (1887} 12 Bom. 174, . @ (1997) 9 Dom. I..R sso., e
(%) See ante p.216: 10 Bom. L.R. 438, . : .. -
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. enable them to get a reconveyance of the mortgaged property. | 01908,
. They are ready ‘to' pay - into Couit any ascertained -sum.. A T gy -
-mortgagor in such a position demands the sympathy of a Court T'ICF(;‘;A’:;““ '
of Equity. Unfortunately for the defendant Company the Court - v. -
of Appeal has decided that the omission in the decree to prov1de A;”‘;ﬁ&;’, ™
Low the account should be taken was mtentlonal and that the = Liurep,
decree left it open to the parties to have tlhie account taken and’

settled privately by some person of their nomination. Further

*ib appeared to the Appeal Court that an account had been taken .

. by a person appointed jointly by the parties with the result that

_ a certain sum had been found due by the defendant Company to

the plamt]ﬁ' '

Under these crrcumstances Tam asked by the defendant Com-
pany in exgeution proceedings to make an order calling upon the
plaintiff to render an account of moneys due and payable to him -

"~ under ‘the decree %487 passed herem, and to. execute a recon-
" veyance of the mortgaged premises in the said decree in favour .
. of the defendant Company  on makirg payment of the said .
" amount,” The questmn at once arises whether there isa decres -
. which can be gxecuted: It has been held that an application for,
* redemption or foreclosure of a’decree afsi is not an application .-
* in execution under the Civil Procedure Codé, but must be made
in Court under the Transfer of Property Act; and that until a
decres nisi is made. absolute “there is no decree ca.pable of
execution:: - djudkia Pershad v.. Baldeo,  Singh® referred. to in -
- Nandrai v. Babaji®. - But it is argued that.'a "decree directing
accounts to be taken is a decree’ under section 2 of the le
" Procedure Code and can therefore be executed. The answer to
that is that this decree nist does not direct accounts to be taken,
'While it contemplated an account “being taken it was silent on .
‘the question how.that account was to be taken, and the Court
has declined to modify the decree by inserting such a direction,
"I am asked now in execution-proceedings to order the plaintiff ’
to do something which he is not directed to do by the decree.
That would be put of the question under any circamstances.
There iy nothmg whatever in the deeree nise whxch is capablo

- (1) (1894 21 Cal 818, S (ﬂ) (1897) 22 Bom, 771.
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© 1908 of eziecution and the apphcatlon must be dlsml :éd \wth cos:s.
SR Counsel certlﬁed

,IVJCZI::;?TXIR T L T Applwalwn :Zfsmwserl.
) .Tn‘nlﬁoté . Attorneys for plamtxﬁ‘ Messrs. B/Eazs/mwler, Kanga aml
Cnaes. - Girdharlal.

; Attorneys for defendant- s Messra. M ulle and M ulla, ‘,
. WL, W

APPDLLATE CIVIL

o Before C'Iuef Juetzce Seott and Mr. Jicstwe Batclzelor

1c08. MADHUSUDAN PARVAT. smme HIMSELT SHANKARACHARYA or"ﬁ
November 1'1.“ “DHOLKA (ORTGTNAYL DEFENDANT), A?PELLANT,, SHRI SHANKARA-
‘ T {CHARYA SWAMIL -op - SHARADA MATII (onmnun PL-\INTIFF)"'\"‘”
" Rnsponm«:m L ) » -

"Oisil” Procedure Code (Act XI 14 of 1882), secbion 11—-—-Slmnkamclzqrya of -
[ Sharvada Math, plaintif—Shankarackarya of Dholka,. dqfendant——])zsputa
.+ as to precedence or pmmlege between purelu religious functzonames—-ﬂ'm ol 2

dzctum of Civil OOua ter v

The plaintiff, Shankarachalya of the Shm ada M’l.th at Dwaxka in GUJarath,.-
sued the defendant, Shankaracharya of.the 7, yotir Math at Dholka in the same
p1ovmce for (1) a declaration that the defendant was not entitled to- the style, v
title and dwmtles of a Shankmachm ya and that he was nob.entitled to call for or; :
receive a.ny Offel‘m"s from the people in (xu]amth in his assumed capaclty of a-
Sha.nkaracharym of tht J yotir Math or a branch of that Math ; (2) for an accotnt -
- of the money received by the dofendant as a ShankaracHarya in Gujarath - with”
_a decrée for payment t6 the plaintiff of the sum found-to have been so recelved
by the defendant; and'(3) for an injunction restraining the defendant from: ‘

.. styling himself a Shankﬂa.charya in Gujarath and from claiming and recewmg
offerings in Gujarath as Shankmachar) a of the Jyotir Ma.th or a branch of i
that Math., " ¢ SRR
The lowe1 Court made 2 declarabion tlmt the defendant was not entxtled to';_;
call h1mself a Sha,nka.racharya of the J yotxr Math or of a branch of it at.
Dholka and an injunction against the defendant so styling himself and claima’
'ing or receiving offerings.- The claii for an dccount ahd regovery of. offerings .
* received by the defendant was not allowed, as the offerings. mwht or mwht not :
have been made to the pla,mtle

On appeal by the defendant

*

% First A‘ppg:;l No, 45 of 1907, --
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