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SHLVAJ IRAO MADHAVRAO AND ANOTHEE, PL.ANurm, v. - ;19.03.’.:'
VASANTEAO MADHAVHAO DEFENDA‘NT. o j,,zy 2, ..

Hmdzﬂ Law—Jomt Hmdu famel,/—Release by by @ eoparcener——lhght of
L copm cener’s ufier Born son to claim o share with Ius i of}iers i

M a member of a'joint Hindu fainily, bemo involved in debt gave a roloase

- of his share to his fatherin consideration amongst other things of a sum of
Rs 5,000, At the time of this release M, had one son living. On this .

" son suing the co-paroendry for partition it was held (in Suit No. 423 of- 1901)

- that he was entitled to a share in the joint family property and that the releass
‘acted only against-his father personally, After the date of this decree M. had -

. another son horn who sued the first: son to recover from hlm a moiety of the»

- sum allotted to the first son on partition.

Helol that the second son ~Was not entltled to any share in the propezty. ‘

One V:thoba Manquee, a Hmdu inhabitant of Bombay, and
' the wreat-grandfather of the first plaintiff and of the defendant, y -
“herein acquired. considerable moveable and immoveable property

. under the-will and codieil of his grandfather Kashinath Bhikhaji.
'l‘hls said will and codicil were afterwards held voxa and inoperative*

~ as dealing with properby whxch Was ancestral in the hands of *
'.fKashlnath Bhlkhaﬂl. ' :

Vithoba Mankoji: died on the 22nd of Apnl 187? lea,vmn' hnn '
;survwlng one son Kashmath Vithoba and' two grandsons .
- Ganpatrao Kashinath and. Madhavrao Kashinath, . The said °
- Kashinath and his said son and grandsons - contlacbed to live

torrether after the death of the said Vithoba as an umted Hindu-
-family joint in food, worship and estate. The first plamtlﬁ' and
the defendant are the sons.of the said Madhavrao Kashinath;
‘The defendant- was born in 1884. Kashmath thhoba, dled on
the 23rd June.1901. .

g On the 20th January 1889 Madhavrao Kashmath became
'involved in. debt and in cons1derat10n of his father paying the -
sam of Rs. 3,000 in. settling -his- debts and. for various other -

e " # Suib No. 424 of 1007
p 20361 S ‘
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consxderatlons exeeuted & release of all his mterest in the fa.mlly»i;f
property in favour of hlS father. TUltimately Madhavrao Kashi-:
nath became insolvent in or about the year 1892 and by virtue of -
" the vesting order under section 7 of the Insolvent Act all~ hls

-estate became vested in the Official Asswnee. DR R

In 1901 nga.ntmo Madhaviao, thie. defendant herem, filed a
_suit i in the High Court of Judicature at Bombav, ‘being; Suit
No. 423 of 1901, for partition of certain joint -and ancestral -
properties. The- Appeal Court at Bombay reversing the declsmnb ‘
‘of Tyabji; J., held that the propertles were joint and ancestral and
 that the said Va,santrao Madhavmo was entltled toa half shal e'\»-
, therein, ':

‘The Appeal Courb furthor remarked “ Madhavrao has released‘:
hls share and in answen to an enquiry from the Court it wass
stated that neither he nor his assignee’in insolvency questions |
the release as against himself, But it, follows that the release

- must be treated not as for the beneﬁb of: Kashinath a.lone but of |

- the co-parcenary and so the shures must be determmed as thou«rh',:; :
- Madhavrao was dead”” . : Cow

The Privy Council conﬁrmed the decree of the Appellate Comt,'»,

 Aftter the date of the decree of the Appellate Court and pend--

" ing the appeal to the Privy Council the first plamuf{‘ was born -

to the said Madhavrao on the 8th May 1905, and in: this, suit
" claims a share in the moiety of the properties to whxch the ,
defenda,nt has been declared entitled. . . e

.

By a consent Judge s order dated the 11th Apnl 1908 the suit-
“was directed to be set down for trial of the followmg prehmmary
issue = - ~ T

o« Whether the first plaintiff is entitled to any and what,

_interest in the defendant’s share of the properties to which ho.
-is declared entltled in Suit No, 423 of 1901 in the plaint men.‘
t1oned ? : - P

Padsha and Dastur, for the plamtxﬁ' s=There has been no-

~ partition of the joint fawily property before the bnth of .the

Plamhﬁ' In 1889 all that happened was that the father retxred
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f{'fi*om;th\e fawily, It was B personal rehnqmshment Thé' ‘rth

~of the family was Jomt that is why Vasantrao was allowed “one -
. half and not oné quarter.- The Appeal Court declares the release .

is for the benefit of the wlhole family, yet-it has operated solely
~ for the benefit of Vasantrao, In effect it isa gift by the father

to his son and that’ ‘'with the consent of the co-parceners; - Viewed

in that light the case nearly approaches Rai Bishen Ohand v.
Mussumat dsmaida Koer® and so long as the father has not kept
- enough .to give -an afterborn son as much as the earlier born sons

received, an-equal share must be made good to the afterborn son .

" by the brothers: Krzs/ma v. Samz(z) Chengama Najudu v. thwam
‘ Nayudu@) o

Where the' father leaves nothmg to hxmself and the afterborn'

son has no source from which to maintain himself - he can. clalm
from the separated brothers a share equal to theirs. '

Our second pomt is that the _]udg'nent of the Privy Councllv

’says thub the release enures for the benefit of the -other branch.

The” Judgment treats Madhavrao as civilly dead but this does.

‘not break up the coparcenary. Madhavrao is personally dis
',”‘quahﬁed by the release but this does not prevent the son of a
dlsquahﬁed person from inheriting proper‘ty. "The afterborn son
is in the same posxtlon as his brothers L : .

Setﬁna (with Sefalrad), for defendanb sKrishna v. Samz(” has

not been followed in Bombay. See Baptiji v. Pandurang®,. Bal-
krishna Trimbak Tendulkar v. Samérzbm(") Bailur Krishna Ras v.
- Lakelmana Sﬁan&/wgue(") Nawal 8ingh v. Bkaywan Smg/W) Vir
*Mltrodaya,p 492 T : T

- KNIGH’I‘ J. —Thls suit is a pendent to the case of /4 ssantrao v
. Anandrao® decided by the Appellate Court in September 1804,

N

" and subsequently by the Privy Council®@,

. -ssYL. R UL AWGL - @ (18783 Bom. 54~
- @)(1885) 9°Mad. 64 0 . © 18 (1851) 4 Mad, 302,
<) (1896) 20 Mad, 75, S @ (88) 4 AN 427,

CUUo) (1882) 6 Bom.GlGe LT L@ (190%) 6 Bom, L. Re 923,
e @ (1907) 9 Bow, L, R. £95,
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' The facts of the ca>e, 50 far as. they concern the question now

‘before me, are the following :—In 1882 there was a joint Hindu

family consxstmrr of one Ka%hmath his two.sons Ganpatrao and
Madhavrao, Ganpatrao’s. six sons and Madbavrao’s- only son

- Vasdntrao, . This famlly ‘was possessed of considerablé ancestral

- property, In January 1889, Vasantra¢ being then some five -

. years of age, Madhavrao found hxmseIf heavily mvolved indebt ;

~ and in consideration of -his father’s’ Kashinath paying Rs, 5,000

“in setthnn* the debts. and for various other consxderatlons,

" Madhavrao eseccuted a deed of release in his favour relmqmshmfr '

all interest in the family property.

In'1901 Vasantrao insbituted a suit awamst Ganpatlao 5 sons

~(Canpatrao and Kashinath both being dead) to. obtain a share

" “in the ancestral property. Among the various grounds raised. by
the then defendants, I need only refer to the 'contention that by

" the release Madhavrao forfeited not only his own interest in .the -

‘ ancestml property but that of his descendants. It was held,
however, and the any Council conﬁrmed the finding, that the

release operated to.extinguish only Madhavrao’s own personal |

- interest and did not bind his son, and that it ‘must be,treated as

enuring, not as for thes benefit of Kashinath alone, but for that :
of the whole coparcenary, Vasantrgo, therefore, as representing
one of the two sons of Kashinath, was held entitled on partition -

" to'a half share of the property, Ganpatrao g chxldren takmg thq
- other half. : .

Now the presenb plamtlﬁ' is-a second son of Madhavrao s,
“born in- -1905, nearly a year after the decree for’ partltxon, and

v'\.more than sixteen years after the date of the release. He’
_'sues his btobher Vasantrao for a moiety of the ancéstral pro-
perty’ that has fallen to the latter’s share,” and the preliminary

issue. has been ralsed Whebher he is: at all entltled to partlclpate

-in the property. ‘ S L

' The answer to this quesblon must in the main depend on

'the determination of Madhavrao’s precise - position.. . He is’still-
- alive, he claims no.further share in the propetty “himself, ‘nor. -
“was any claimed on his behalf by the Official Assignee* who.
. Teprosented him in the.pmvmus suit, The only direct allusion
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*to hlS sbatus made in {;be Juddment oE ‘the Appeal Court isin
" a passane towards the end where it is said that “the shares.

- ‘must " be’ determined as ‘though Madhavrao were dead”; but -

- this, althouo-h clear and adequate for the purposes of “that

. judgment, is of little present assistance. The learned counsel
for the plaintiff however .sought to- make- it the basis ‘of an

- argumient that Madhavmo must be regarded merely as’ one .
. civilly dead, as ‘it he Lad turned to the ascetic life, or ab'the -
_most as one dlsquahﬁed from sharing.in the family estate.
- But this supposition is not in accord with the facts and it

‘eeds- but few words to demonstrate its ‘impropriety. Hindu

~ law bases exclusion from parti cipation on certain clear and wells -

“defined grounds, none-of which --can be applied to Madhavrao

_ either hterally or metapho rically. He is not afflicted with
' msamty or other congenital infirmity, and it.is ‘not- pretended“‘

_that he has ¢ assumed another order.” Whatever be the true
- hxstory of the transactions culminating-in the release of 1889,
‘the facts accepted by the parties in the present suit are these,

-:_‘ that Madhavrao received Rs. 5,000 from his father, dlrectly or
: ,'mdlrectly, and that he thereon resigned all his interest in the
. ancestral estate.. No doubt this sum seems exiguous in coms

“parison to_ the three-quarters of a Idkh to which he was “then

, apparently entitled, but small as it was; he accepted it in satxsf’ac- »

tion of his claims, and he has nev er sought to recede from the .
. arranoemenb I can only look upon him, therefore a8 a co- .
parcener who has elected to take his portion and recede from the .
- fanily and it is thus as1 understand that he was regarded in- the :

. earlxer sult

The quesblon then resolves 1tself mto this: whab are the rights

ag against the joint family-of the son of a sepamted coparceher
" born subsequent to his father’s separation? - So stated, the

* question bears its answer upon its face: there is no known ~

1ule or principle which can entitle such a son to claim aught from
the coparcenary.  Vasantrao’s example affords plaintiff no

assistance. He was alive when his father executed the release,

and the latter was powerless to divest hlm of rights already
v vcstod in him. "But’ the plamtlff stands in- entnely dlﬁ'crent
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190& > éase; he wasnob even en. -venlere sa mere_ when hls fathe quttted
Snmmzso '_ the famlly . The various authorities cited by his’ learned counsel
VAS\\TT 0. =1 may moré particularly instance Ganpat v. .Gopalrao(l) Razy
' . Bishen Chand v. Mussumat Asmaida Ioer®, and Chengaina Nayudu

v, Munisami N 2yudu® —amount to no more than this : that where -
~_there has ‘been a partition b etween a fatber and his- sons, an
: afte;bom son" may claim a share from his brothers, if his father
-+ reserved no property for himself or is unable o provide for him,
The Madras case bears a bastard resemblance to that now before
. dne, in that Madhavrao is destitute of means and unable to- )
. provide for the plaintiff ; but there t he similarity ceases. These
cases proceed upon the special principle of Hindu Law that the
, unborn son cannot be deprived of his share in the paternal estate -
. by a prior partition, “Sons with whom the father has made a
- partition shall give a share to another-son whois born after it”
- (Vishnu, 2 Colebrooke, II, 268). But the application of this
principle is expressly limited to the case of partition between sons
and father, and there is no warrant for its extension to a son
~ born to' & separate] coparcener, other than the father of: the -
* family, after partition, Indeed, it is only necessary to reflect
upon the confusion- that such an extension of the punclple would
" entail, to realize its impracticability,

- There is little need to reinforce the argument. Th'e texts 'of
Vishuu and Yajnavalkya which direct separated brothers to cede -
a- sharc to the afterborn brother have been explained by the
commentators as apphcab!e only to posthymous sons (Gampat v.
. Gopalrao®), and even this direction is restricted, it would seem,
. to the case of the son en ventre sa mere at the date of the partition .
~ (Mayne, section 472, 7th_edn). Relatively to the head of the-
family with whom Madhavrao. effected partition, plaintiffisnot a .
son bub a grandson ; he was not en ventre s mere ab the date of .
the partltlon, and he was not posthumously born. The *circum-- .
stances that the father has dissipated the small patrlmony that he
teceived and is now unablé to provide for him is an accident -
; that do s not bear upon the argument. R at

W (1399) 23130m. 636, . (@ (1884) L. I ut A 164 6All- 560.
o @) (1896) 20 Mad; 75, - . -

L
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sh&re of the property insuite 0 0 e Tl Smﬂ:rmo -
* “Attorneys for the plmnbzﬁ' t— Jl[essrs. Je}iangzr, Gulaéb/zaz aml VASAI\TRAO

.lehmona. ‘ : Lo S
Attorneys for the defendant ——Messn. Bwknell Merwmzja—

cth Romez. L N )

' ,- CBNLC
JORIGINAL CIVI_L.‘
- i?qf‘o}'e Mr Justice Macleod, ~ o
‘8B JEHANGIR COWASIL JEHANGIR (Pusiwrirr) o Tue HOPE. - 1008,
" MILLS, Lqrep (Dnmnmxrs)* " o .- S,pg,mbe,.m,'»

= Decree—-ﬂxecutwn«(]wzl Procedure Code (det XI qu 1882), 0. 244—— :
> ' ‘Transfer qf‘Property Act (IV of 1882), sec. 93. ' -

' An apphcatxon for tedemptmn or- foreclosure of a deeree nisi is not an
apphcatxon in execntmn under the Civil Procedure Code, bub must be m'lde in -
" Court’ under the Transfer of Property Aot and until adecree nisi is made
absolute ‘there is no décree capable of executxon : _ .
" Where a decree nisi contemplated an account heing ‘taken, but was sxlent as
_'to how that account was to bo taken, and the .Court has declined to modify
- the decree by insorting such a direction, it would be out of the question to -
‘compel & party in executwn-proceedmgs to do that whlch ho is'not dlrected to

do by the dt;cree. 0
A_]udluw Perslmzl v, Balcleo Smglz(l) and' Namram 7. Bwbajz(Z) followed

e

PROCEEDINGS IN CHAMBERS _

" The plaintiff, a morto'agee in possessxon of the pzoperty belonga
ing to the'defendants, instituted this suit to recover the money
due to him under his mortgage and prayed that in default-of -
payment the right to redeem might be foreclosed "or the mort~ -
‘gaged premises -sold. - After the mortgage the plaintiff had
- entered into an agreement with the defendants under which they
could work the Mllls.

\

BT * Suit No, 490 of 1903, ,
: ,-(1)'(1894) 21 CalB18. - .- - {»(1897) 22 Bom. 771y
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