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S 1963,5 - _ doubt was v01d and the law allowed the vendors ample tlme m
Apax - which to have it séb aside. ° But the appella.nt does not rest upon
Un:m the sale ; he takes hls stand on the long possession followmg nhe‘
vB}zﬁ‘;L - sale, and tho effect of that possession is not displaced by reference

to its origin. So far as Tcan discover, the Act’ contams nothlng
. which by express provision or necessary 1mphcat1on abrogates
- the law of limitation in favour of a pnvate person, ¢

" For these reasons I am of opm1on that the appeal should
' Zbe ‘allowed and that the suib should be dlsmlssed Wzth costs
fthrouohout o '

Appeal allowe
R R,

| ,OEIGINAL .éI'viL.,

Before My. Justwe Davm-. '

<

“hoor. T . JAMSHEDJI OURSETJEE TARACHAND, PLAINTIFE, 0. SOONABAI/K '

 December2. " , o AND OTHERS, DEFENDAMS.

S ¢ Trusts to perform Mulitad. aeremomes, oalwht Y of—Tenets of Zoraastman
- faith—Nature and meaning of Muktad ceremonies—Céremonies, tending
© {owards the advancenient of rclsgwn-Praotwe—-How Jar demswn by smyle
- Judge bmdmg on kis successors,

 * Tyusts and beguests of lands or money for the purpose of devotmcr the in mes

thereof in perpetuity for the purpose of performing Muktad, Baj,’ Ye]ushm,
and other like ceremonies, are valid “ charitable ” bequests and as such exempt, i
from the application of the rule of law forblddmg ‘perpetuities. o

. The' Farvardigan days are the most holy days during the Zoroastnan year a.nd .
the performance of Muktad ceremonies during the Farvard\gan days is en]omed i
'by ‘the Seriptures of the Zoroastrian religion. - ‘

* The perfmmamce of the Muktad ceremonies is  a reliyious dut Y unposed onwi
,the Zoroastrxa.nﬂ by tho proved tenets of the religion they profess

The ~ceremonies themselves are acts of religious worshlp. They mclude '

. worship, praise, and adoration for the Supreme Deity, and a thanksgiving for
all his mercies. Thay contain petitions for benefits, ‘both temporal andwspiritual, -
for all Zoroastrians—for all holy and virtuous men of all othe1 communities—and
- they comprise prayers for-the well-being and long reign of the sovereign, for -

% 0. €7, Sujt No. 341 of 1907,



. VOL XXXIII] ) BOMBAY SERIES 128
gOGd government by ]um, and for vxctory to lnm over. a.ll Ius enemxes. . ’i‘he 1907, o
. Muktad ceremonies tend most unmistakably towmds the advaxmement of the N !

rehglou promulgated by the Persian Prophet Zoroaster, and there can be no JAMBHENI

. C TARA- -
. doubt that the performance of:these celemomes is an a.ct of Dwme Worshlp * ‘QUAND - -,
in 1tsh1ghest a<nd truestsonse. - e RN Soo;:mu L

The monies paxd to tho ptlests for the performance of the Muktad coromos
nies forms a good portion of their ordinary income. The pnests make a hlgher
“iicome during the Farvardigan days than they do during any other -period of
" the year, and the Muktad ceremonies form a sort of endowment which goesa
~ long way to-maintain the pnestly tlasses' whose existence is. necessary to. the :
" community of Zoroastrians.

- - According 'to the belief prevailing amongesk the falthful followers of the
'Propheb Zoroaster the performance of the Muktad ceremonies confers publie
. 'beneﬂts—-benoﬁts on the Zoroastrian community, on the peoples amongst whom -
they live and upon the country which they havechosen ias, théit home, The
fundamental principle -underlying this belief is faith in the efﬁcacy of prayols '
- addressed to the Great Creator.

"A Judge s1ttmo‘ on the on"mal sido is bound ordm:mly to follow the Judm \
ment of ahother. Judge ‘when he has decided a point of law," or l'ud down .
* certain principles of practics or procedure or judicially construed any prowsxon
" of the Iaw-prevailing in the country. But a single J udge is not bound to -

- follow, ‘another Judge’s findings of Jact based on the evidence recarded by
- him, when the evidence that may be available before a Judge in a later case may -
 be fuller or.more relisble and may “tend to lead him to different conclusion.’

Lzm]z ZVowrojz Banaji v, Bapzyz Ruttonji L1mbuwalla(1) not followed:

- DinBAI, widow of Jehangir Cursetji lelmna, otherw1se known

. as Tarachand a Parsee, on the 21st day of December 1871 madew..
" settlement of certain moveable and immoveable properties belong-
~-ing to her, and appomted her sons Cursetji Jehangir Tarachand
“-and -Merwanji ‘Jehangir Tarachand and her son-in-law Sorabji

Hormusji ‘Bottlewala, all since deceased, the -trustees thereof.
. The deed of settlement ‘provided énfer alia that the trustees and
" the survivors ot survivor of them and the executors and- admx-
- nistrators of such survivors should stand possessed of and inter®
“ested in all the immoveable and moveable properties therein
:more particularly. mentioned and thereby settled upon cetta.xq
trusts, that ‘s to say, “in trust to receive the interest and income
theveof and to pay the ‘same to Dinbai during her life, and
: afcer her dcath -upon . trust to putchase or seb apart out of the.

(1) (1887) 11 Bom. 441, -



1907-_- K
J AMSHEDIT -

C Tara-
cmnn B

: Soomnu

: ‘ceremonies of the dead members of the famxly in both sects of

, said brast funds promxssory notes of the Government of Indla for'ff
" the sum of Rs. 15, 000 bearmg interest at 4 per cent. per a,nnum"{

THE INDIAN AW REPORTS CvOL: 'x'x:éxi’*?‘

-and to pay the annual income- thereof to eachof .them the’ said’
Curset_]l Jehangir Tarachand, Merwanji Jehangir 'l‘arachand,

: and Hormusji Sorabji Bottlewal la and after the death of any; off:;

_.them to his or their executors or administators alterna.tely in;:
regular rotation.every third yearin the order named above | b0
..enable him or them to defray the expenses of annual Muktad’

Sha.nshaya and Kadmi®., . = R g

'l‘he deed of settlement made prox 1s10n fov the paymen :
certa.m sums of money to the persons and for the purposes thergin:

N mentloned dand then proceeded. “and to pay ‘and divide the net -

- residue thereof unto and between the taid Cursetp Jehanglri

-, Tarachand and Merwanji Jehangir Tarachand, their executors, ;

o admxmstretors and assigns in equal shares”

CuisetJl Jehenglr Tara.chand d1ed on the 15th of December:
1887 at Bombay “leaving a will; dated the 17¢h. January-1887,
Whereby he appointed his-wife Bai Meherbai Cursetji Tarachand]:
_the sole executrix thereof, ‘As this will was after the: death ‘of >

" the testator lost or mislaid, the Hloh Court of Bombay grantedf{

on the 15th March 1888 probate of the draft- thereof “to Bmi
" . Meherbai until the original will was produced, ‘

‘Bai Meherbai died at Bombay on the 16th February 1 00“:.'

mthout fully administering the assets belonging to"the estate :
. of Cursetji Jehangir Tarachand.. On the 8rd August 1900 letters
of admlmstrabxon .with the said draft w1ll ‘annexed of the un-
‘ ‘admmlstered pxoperby, property and credits of Cursety d ehangxr:"
~ Tarachand were grauted by the High Court at Bombay to the.
- plaintiff as one of the sons ‘and one of the two surviving
‘remduary legatees named i in the will of the said decea.sed hrmtedA

[

untﬂ the original will was ‘produced.

- The settlor Bai Dinbai died on the 5th Mmch 1889 At the;
time of her death Sorabji ‘Hormasji Bottlewalla ‘and Merwanji
Jehangir Tarachand were. lnm« and after her -death they-

~ continued to manage the, movea.ble and immoveable properhes

mentioned in the deed of sottlement., In the "course of such‘

managemenb they, in pursuance of the’ terms of the setﬂement
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.’f’set apart out, of the trust-propertles in then' hands Government
-promissory notes of the valte of Rs, 15,000 for the purposes of

_the, Muktad ceremonies in the settlement dlreeted to be performed

- Bal Dmba.l left & will dated 15th July 1886 whereby she
'r_appomted ‘the said Cursetji Jebangir Tarachand, ‘Merwanji-
:Jehangu' Tarachand and Sorale HormuspBottlewalla executors.

"“As the said Cursetji had predeceved the executrix the will was
- proved by the surviving executors on the 18th May 1899 “After
. the death of Bai Dinbai, the said Sotabji Hormusji Bottlewalla.
- and Merwan]l Jehangir Tarachand, as the ‘surviving trustees of

the settlement, went on paying the interest of the said Govern-

‘ment promissory notes of Rs. 15,000, alternately each year to (1) -

" Bai Meherbai, the executrix of the will of Cursetji Jehangir

‘Tarachand, until her death in the year 1900 and after that with

the - implied consent of the plaintiff as administrator to-Bai-
- Ratanbau, the eldest daughter of Cursetp Jehangir Tarachand ;

-(2) to Sora.bp Hormusji Bottlewalla until his death, - which toolk -

“place ‘on the 81st:August 1902,-and after -his death to hlS.
. executots ; and (8) to Merwanji Jehangir- Tarachand until. hrs
f~death Wluch took plo,ce on 15th March 1905, :

Smce the death of Merwanji J ehanglr Tarachand his executors, ‘

V_'who held the said Government promlssory notes, have not paid’
o the income thereof to any one, as they entertained doubts as to
'the validity of the trust declated in respect of the said notes, -

About the end of,the year 1890 the whole of the estate of Bai-

Dmbzn was administered and the whole trust properties- under-
the deed of settlement - were properly distributed, except the
' Government promissory notes which were set- apart according.
“to the deed of settlement, By an Indenture dated 16th April

' 1891 ‘Merwanji J ehangxr Tarachand, Meherbai, widow and,
» executrxx of Cursetji Jeha,nglr Tarachand, and the 3rd, 4th,. 5th

' 6th, 7th, 8th, 9th defendants hereto passed a release .in favour
‘of Merwanji J ehangir Tarachand and Sorabji Hormusp Bottle-
-walla, the executors and trustees abovenaméd, with the proviso
8t ‘the” end thereof excludmg the Government promissory notes.
of Rs. 15,000 from the operation of the release, in the cvent of
vthe trusts bemg found or declared to’ be mopemtwe or vmd
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The Ist, and ond defenda,nts ‘were the executrlx and executor,,

_ respectlvely, of the last will and testament of Merwanp Jehangir.

Tarachand. The 3rd, 4th and 5th defendants were the-daughters

. of Bai Maneckbal, the eldest daghter of the deceased settlor Bai
< Dinbai. Defendants 6, 7, 8, and 9 were the daughters-of Bai
~ Bachubai, the youngest daughter of Bai Dinbai. Defendzmts 10

and 11 were the surviving executors of the last will and testa-

" ment of Sorabji Hormusji Bottlewa,lla ‘The 12th defendant was
) the Advocate General,. .

" The’ plamtlﬁ' therefore ﬁled thls suit a.nd obtained an’origimat:.

) ’mg summons - on the 18th Aprll 1907. for the determination- of
the followmg questxons —_ o

) Whether the - trusts declared in respect of Goverfiment:

promlssory motes for Rs. 15 000 mentioned in the plamt arc
vahd? ’ - -

(2) If the trusts abovenamed are vahd who are {he p'-\rsons

» "entxtled to get the interest on the sald notes and to perform the
- Muktad ceremonies T

(8) If the trusts abovenamed are v01d Who are the persons

- entitled to the Government promissory notes for Rs. 19, 000. and ;.
‘ 'the interest whlch has accrued and will accrue due thereon

()] Whether the agreement, embodled in the release- of the '
16th December 1891 and referred ‘to in. paraoraph 12 of the v

- plaint is not binding on all the parties hereto ? -

- (5) Whether in the event of the said trusts bemg held to be
vmd the first and second defendants herein are not:liable. to ~

+ “account: for the promlssory notes of Rs. 15, 000 and the mterest
' thereon‘f’ : : '

J.K I raclmnd for‘ the plaintiﬁ‘.‘

Kanga, for defendants 1 and 2.

" Bakadurfy, for defendants 10 and 11
. The summons was argued in chambers on 29bh ‘June ]907

“when the learned Judge (Davar, J.) adjourned it into. Court: for
“further ev1dence and m'aument zmd made the Advocate Greneral

) party
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T E.. I’aracland, for the plamtzﬁ' -Muktad ceremomes are-..
ceremomes for the benefit of the dead 1 refer the Court to. .

the i?ollowmoF cases't— - -

Lzmjz Nowroiz Bamyz v Bapzm Ruttonﬂ Lzmbuualla,ﬂ’ Cowa.ya -
N Poc%/cﬁanawalla V. R. D. Setna® ;- Dhunbaifi v. Nawroji
Bo,nan]z@') Cowasyi | By yramgi Gorewalla v. Perroghai® ;  Maneckssi -
-~ Hdulji Allbless v, Sir- Dinsha Maneckfs Petit® ;- Dadina v. The
- Advocate General®. These arc all the cases, and ‘they decide -
" that trusts in favour of Muktad ceremonies are voxd all creating

perpetultles :
- See also I)ady v. Advocate Gmeralm

I say that the trust is void on. the bams of these cases as”

oﬁ'endmo" agamst the law of perpetuities.

" [Davar, J—Show me that this rule applies to Parsxs]

" 'We must refer to 43 Ehz ch 4 to see what bequests are”

charltable‘ o

Naorojz Bemmjz v, Rogm(s) decldcs that the rule awamst'.

pe1 petmtles applies to Patsm

[Davar, J—Tu order to prove your case you must prove that
the English law apphes to Muktad. 'The Rule of Perpetmty

is Dncrhsh Law ; so far as successioil goes it may apply fo Parsis;
‘but can you say that it apphes to foreign religions mst)tutlons 7

The common law apphes to India and there:are certain’ excep-.
tlons with regard to Hindus and Mahomedans, but there is
- nothing to exempt: the Parsxs seey *Yeap Cheah Neo v. Ong Cheng- .

' Neo®, -This is enough “to ‘shift the onus on to the other side,

'_[f they allege any custom I shall be allowed to call ev:dence to

ontradmb that custom. ~ - . . -

f .. Kanga, for defendants 1 and 8 :—=T represent the trustees, the 4
executrix and-executor of Merwanji Tarachand. - There is no

dlspute a3 to the facts, the trustecs are Wnllmg to carry out the

e Bem i . @ (Unreported) Suit No. 96 of 1892,
© @ (1593) 20 Bom, 511, © &) (Unreported) Suit No. 49 cf 1895.
(3 (Unreperted) Suit No. 565 of 1889 -~ (0 (1905) 7 Bom, L. R. 324/

- (Unreported\ Suit No. 281 of 1802. (8 (1867) 4 Bom, H. C.'R, ©.c. FAEN

o sy 5) L. R. GP.C.38L
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h‘ust and place themselves in the hands of the Court, The Parsi
law has been in an undecided state since the decision " of Naoroﬂ
" Beramji v. Royers“) which applies Enghsh law to- Parsis.” In:
Bombay Parsis are governed by the Charter, in the ’\lofussﬂ they'
-are governed by Bombay Regulation IV of 1827. There are four,

~ cases in which -the English law -has not ‘been applied to Parsxs.m

These cases are - DAangibhai Bomanji v. Navazbai® where the law’
.of ‘advancément was held not applicable to Parsis,. Peshotam.
" Hormasji Dastoor v. Meherbai® where infantmarriage though not-
.valid in English law was held by Scott, J., to be valid among
" Parsis, Mithilai v. Limfi Nowrofi Banagi® where Bayley, J., held:
‘that the rulein Shelly’s case does not apply to Pa,rms, and Byramgs
Bﬁzmjzb/mz v. Jamsclfi Nowrofi Eapadia®. It is rather dlﬁicu\tj
‘to say what is the law and by.what law Parsis. are. governed.
Jardine, J: 5 is not supporta,ble when' we consider  the- hterature:
~ of the community.. The Transfer of Property Act makes: the.
‘Law of Perpetuity applicable to- Parsis but not to Hindus-and
‘Mahomedans. Section 17.0of that Act saves perpetuities for the
.advancement of religion and charity. In England all rehglousr
trusts have been regarded as charitable. There Roman Ca,thth

‘and other religious trusts were forbidden on some State exigency.
_Beforo the Reformation trusts for the souls of the dead were’

. valid, bub afterwards they were forbidden. as being superstitious:
~gee Statute 1 Ed. VI, Ch. 14, In’ England no religious. trusts
bave been held void on the ground of perpetuity as being for
superstltlous purposes or for non-charitable obJeets '

J'\rdme, J,, relies on C’ocks v, Zl[anners(“) but that"case - had .

' nothn;g to do with religion. In the same case there'is a- bequeat .
. to certain sisters of charity and that was held valid, See Colgan .
- v. Administrator-General of Madras®. In England these gifts

" have been held vahd not as rel1g10us but as gxfts to certami‘
voluntary agsociation.

“1In Yeap Oheah Neo v. Ong C’ﬁeng Neo® ib will bo’seon that';

.the Judge - had ‘the idea of supersht;ous uses in’ his ."mind.

() (1867) 4 Bom. H.C. R, 0.C,. N (1892) 15 Bom, 630, -
Q8T 2Bom.75 . . | © (ST L R 12T 574
(3) (1883) 13 Bom. 302. @ (1892) 15 Mad. 424, :

: @ (1881)5Bom 576 . . ® (1878 T R.6 P C. 381 -
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Trusts for masses are vahd in Ireland but not’ in England L1907,
- There- .are. decisions to say that ~ Judges are mnot. to decide - Jmmnnn'
-that one religion is better than another, Mokoond Lal Singhv. . %1;1;;‘;“' o
- Nobodip Chunder Singha®, 1In England trusts can be grouped .
. under the following heads: (1) Forbidden Religious Trusts ; Soominn,
. (2) Superstitious Religions Trusts ; (8) Valid 'Rehglous Trusts ;

- (4) - Gifts to Voluntary Assoclatlons, ). Trusts for erectmg,
_ repaxrma‘ or mmntammg monuments or tombs. Lo

: (1) Wxth Forbidden Relwlous Trusts we are not concerned for :
) the Proclamatxon of 1857 glves full hberby of rehgxon. h

: (2) The doctrine of supexstxtlous uses does not apply ‘to Indm. ‘
Advocale-General v. Vishvanath Atmaram®, 1 Ed, VI, Ch. XIV,
~only applied to trusts then created, Later trusts are void because -
‘of the invalidity due to that Statute.. Dominus Rez v.- Lady
- Portington® affords a clue as to what is meant by superstitious -
uses. Aflorney-General v. Oalvert® shows that the spirit of that-
 statute was carried on after the Reformation. I rely on four lines.
“at p..260. On the question of masses the casés are very few, seo
West v. Shuttleworth®, In re Filiots®, The Attornoy-General v. The
Fishmongers’ Compan J(7’ In re Fleetwood®, Heatk v. Ohapman®,
" Inre Blundel?s Trusts.@. West v. Shuttleworth® and Heath' v.
- Chapman® are doubted by the Master of Rolls in In re Michel's
. Trust® and see Snell’s Equity, 12th Edition, pages 124-125.
"Das Merces v.Cones™ is an authority showing that the doétrine -
of superstitious uses is not recognized in India: * This is followed -
in Andrews v.Joakim(®), see also Joseph Judak vi daron. Judakhi!¥,

- Khusalchand v. Maﬁadevgzrz(’f') Rupa Jagshet v. Krishuafs.

Goum(‘“) R

W (1898) 25 Cal, 881 " (9 (1854) 2 Drew. 417,

) (1825) 1 Bom. H, C. Appx. ix, (10) (1861) 30 Beav. 360,

) {1753) 1 Salkeld 162, . - {11) (1860) 28 Beav. 39.

(9) (1857)23 Beav. 248, (12) (1864) 2 Hyde. 65.

® (1835)2 M & K 684, L (19) (1869) 2 Ben. L. R. (0. C, J.) 148, ~
. (® (1891) 30 WV, R. 207, " (14) (1870) 5 Ben. L, R; (0. C, J.) 433,

" {7) (1839} 2 Beav. 151. L {15} (1875) 12 Bom. H. C. R, 214, -
@) (1830) 18 Ch. D. 594~ (10) (1884)9 Bom, 169, . .

13 1604— '
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(3) Vahd Rehgmus Trusbs These AiTe. trusts of Proteqtants 3

"The cases are Baker v. Suttona) Townsend v. Odf'ﬂé‘(z) Pmbatz;
Bibee v. Bam Barun- Upadhga®, -~ iy

" Section 17 of the Transfer of Property Acb and 43 th ,> c. IV '
both say that bequests to religion are valid. " :

© A gxft for the maintenance of religious ceremonies is a good

gift : Turner v.-Ogden®; A legacy towards establishing a Bishop

in His Majesty’s dominions in America was held good in Attorney ol

Qeneral v. The Biskop of Chester®. 1In Altomey-General Vi
Lawes® a direction to pay into a certain bank a yearly sum of .
£100 for the mamﬁenance and support of the Irvingites .was:
held valid.. In Thornton vi Howe™ a trust for prmtmg and
c1rculat1ng religious works was held to be valid. v

- Straus v, Goldsmul(s) iy a -case very like  the. present case."
Thm decided thab a bequest. to enable persons professmor the

Jewxsh religion to observe its rites is good.

- Trusts for all rehglons are valid charltable trusts provlded'

_ they are ‘nob opposed to morality or positively harmful to the -

State. ~An‘instanco of a trust held void as being contrary to the
pohcy of the law is De T. hemmines v. De Bonnevaﬂ” Lk

(4) Gifts to Voluntary Assocxatwns in perpetmty are’ not
valxd see Cocks v. Mannersi® which is relied on in Limji Nawro/z

v Bapuji Ruttonfi Lzmbuwalla(‘r‘) 1f. the object of the ‘associa-
tion is private the trust is bad but where it is public it is good

Carne v. Long(m decided that a gift to i) pcfi'bhc hbmry is nob
charitable.. See the Encyclopeedia of Laws vol. XI, p. 814, under
the head of “Roman Catholic” where all these cases are collected.

. Pease v. ' Pattinson® decided that trust for the relief of sufferers .

by a certain colliery accident is void. In In re Sﬁeratons Trustst®)

R bequest to the Sassoon Mechanic Instltute was held void,

R (1836)1Keen 224, ’ (8) (1837) 8 Sim. 614,

{2) (1844) 3 Hare 257, ot (0} (1828} 5 Russ. 238,
(3 (1004) 31 Cal, 895, . (o) (1871) L. R. 12 Eq. 574,
@ (1787) 1 Cox. Bq. €. 816. - (11)- (1887} 11 Bom, 441, ‘
. (§) (1785)1 Bro. Ch. Ca.444. (12) (1860) 2 De G F. &J, 75, .
T (1849)8 Hare32. - . '(3) (1886)32 Ch. R TR

@ (1862f31 Beav. 14~ -~ 1Y (IS8 W. N 174,
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In re C’Zaﬂc’s Tmst(ﬂ demded thab d bequest inaid of a soclety {".‘vj,"‘lgdf.-'-:‘__:.
*fOf mlsmff funds for ‘the - beneﬁb of persons m sxckness was * - Jamsugpsr
V01d S L Oy TARA- .

" CHAND .
Thp Attomny—General v. T/ze Habera’as/zer s C’ompany@) rehed on - Soonﬁﬂf.‘» B

-by Jardine, J,, in Lzm?mwalla f) case@) is more a commerc1al case R
-than a relmlous case. - o : -

) szts for erecting, repairing and maintaining tombs are not

valid s see Snell’s Equity, p. 118 (12th Edition), In re Rickard®

laid down that a bequest of money, the interest of which was

‘o be applied in.keeping up the tombs of the testator and his

family, is void as a perpetuity.. Hoare v. Osborne® decided.

a gift for the repair of a vault was void, See Shephard, J.,

in Colgan v. Administrator-General of Madras®, Fisk v Attorney=

General®, Fowler v. Fowler®, Dawson v. Small(") Tudor. on -

Charities’ and Mortmain, Ch, V section 4, p. 131 (4th"lldn) _

These bequests are held void because they do not advance :
Jrehmon

[N

-Indian leglslatmn seems to- lnclude relrglous purposes in the..
'.Word charity. This is borne out by section 17 of the Transfer -
of Property Act. In.the Act<VI -of 1890, section 2, there -
is a definition of charity. In Wilson’s Mahomedan Law, 2nd
.Edn .» page 893, the distinction between rehgxon and. charity - is
explained. .We have to distinguish the three -Indian cases.
Colgan v, Administrator-General of Madras® is u decision on Masses
-and proceeds on the >Principle of West v. Shuttlewortht® and istheres
fore of very little use. As to what is a mass, see Atéorney-General,
... Delaney™. In Colgan v. Administrator-General of Madras®.’
Shephard, J., was of opinion that trusts for masses should be held
-valid but he followed Yeap Cheah Neo v. Ong Okeng Neot and held
them void. - Yeap Cheah Neov. Ong Cheng Neo™ canbe distinguishs.
ed. The question is are these religious ceremonies pious uses or-_-

) (1876)1Ch, D, 497 .7 (7 (1867) L. R.4 Eq. 521,
() (1834) 1 My. & K. 420, - . (®) (186%) 33 Beav, 616,
) (1887)11Bom: 441, . . . (@ (1874) L. R, 18 Eq, 114,
(4) (1862) 31 Beav. 244, ST (0 (1835) 2 M. & K. 684,
" () (1866) L, R. 1 Eq. 585, . .. @) (1876) 1. R, 10 C. L, mmp.lo'h

@) (1802) 15 Mad, 424 st p. 436, -+ (1) (1875) L. R. 6 P, C, 881,
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pious uses.,

Balzadurjz, for defendants 10 and 11 the eurvwmrr executors
of Sorabji H. Bottlewalla, one of the three trustees ‘of the orxgmal

.....

deed of settlement :=~The suggestion in Limji Nowrgji Bzmyz

v Bapuji Ruttonji Limbuwalla® that Parsis-are governed by’

English law has no authority for its support. All the Judges'
who decided cases about Baj Rojgar trusts have worked from’’

‘the Christian point of view snd they could not dissociate thems."
~ selves from the view of the pious ceremonies of the Cbristian -

Church, = Toleration of religion is the basis of the English. Rule- .'

- here, (1780) 21 George ITI, ch, 70, sections 17 and 18, said that -

Courts in Indm should "have reo'ard to the relwlous uszwes and L'

37 Gemge IIT, ch. 142, section 12, is very snmlar ' 4‘ Gec q’é

~ IV, ¢. 71, High Court Rules, page 13. - The policy from’ the

earliest time seems to be to grant entire freedom in 1espacﬁ of

i religion-to the natives of India. Westropp,J., in N aorafi Beramfi’

v. Rogers® says that the-Parsisare governed by English law.i It
submit that law contemplates equality and freedom of religion,
see Letters Patent, High Court Rules, page 67, cl. 19." Bombay

- Regulation IV of 1827 gection 28, relates to the mofussil. :

According to these statutes the Parsis in the mofussil are governed
by the law of India as to usage and custom but nob the’ Parsis in-

~ Bombay who are governed by the English law, and he has only
to step out of the jurisdiction. of this Court Yo establish’ sich a’
~ trust as'is now in dispute as vahd If a trust does not -come

within the spmb of 43 Ehz, c. 4, 1b can be upheld as_valid within

kthe Jurxsdxct1on of this' Court.”” I propose to cite o' series of

cdses to' show .that the High Court here has not followed .

" consistently: ‘the ' principle laid ~down in: Lmyz Nowrojz

 Banfi v. Bapuji Ruttonji Limbuwalla®. "Prior cases are the .

§ followmg t——Ardasecer . Curseljee V. Perozeboye® . decided - thab
~ so far-as the ecclesmsheal side of the-Court was concerned the

English law dld nob apply to Parsns IIomabaee y. Pumeabﬁaea

o asen)i1Bom. dal | G @ sen 4 Bom. H.C R (0.0..1)1.

3 (1850) GMoo L. A, 348,
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‘ Dosa&ﬁaee“) Modee Kazlkoosa;ozv Hormus/ee v, Coowrbhaeeﬂ)f
-~ laid down that there is the restraint upon the testamentary power:
-of disposition by-a Parsee, page 158 of. Sorabjee Bengali’s book -
© on Parsee Acts, In Mithibas v.. Limji Nowrofs Banaﬂ(s)areference; .
~ismade to. Ghesta’s case where an. ‘illegitimate son was held:
entitled o succeed to his father’s share following - $he - Hindu ~

principle, Miliriangee Nuoshirwanjee v. Awan Baee(“) referred
to in: dvabas v. Jamaxjt Jamshedji®, o oA ‘\;»’ T

-‘There is another case Mancharsha Askpandzam v." Kamruniss.
Begam(ﬁ)whlch decided that Enqhsh law did not- apply in its
entirety to Parsis ; and see ‘Bayley, J’s judgment in- Jivandas -
Kestavji v. Framji Nanabhai®, - -Bai Manecckbas v. Bai Merbai®
decided that section 7 of the Statute of Frauds apphes to Parsis, ;
Fulton, J., in Navrojs Manocljz Wadiav. Perozbai® andin Sﬁapur_;z’ '

v. Dossabloy"® Batchelor, J., said that the law governing the

Parsis in the mofussil is_the customary Jaw of the Parsus_'

'modlﬁed by justice, equity and good conscience.

So far therefore as religion is concerned there 15 no esta.bhahed :

Church “in India as there is in- England and we have here

perfect freedom of religion. I mean'by “ established Church?-
the Church as established and maintained by the State, - The’
~doctrines of the Established Church of England are always - the"

' cons:deratlons entered " into whenever ‘there is a contest on

religious matters, but here there is no particular church ‘mains
tained by the State. See Ilbert’s Government of India, pp- 256
- 259, 53 Geo. 111, clalfse 155, section 33, 8 and 4 Will. IV, ch, 85,
* sections 92—102 and see "also West, J.’s observatxon in Fatmabzbz -

v. The Advocate-Geneml of BombayW,

":As-to the cases decided in the Bombay High Courb the decree
in’ the case of Limji Nowrojs Banaji v. Bapuji Ruttonji Limbu«
walle®? was practically a consent decree “(Read at p 4.«47 ) The

.0 (1835) 5 Suth. W, R, p.e 102, . (1870)7Bom H.O,R. (o 0.3)45
@ (1856)6-Moo. 1A, 483, - . (%) (1881) 6. Bom, 363,

- (3) 11881) & Bom. 506, ' _ (9 (1898) 28 Bom, 80 at p. 87,
) (1822) 2 Borr. Bor, Rep1231. *- (1) (1905) 30 Bom. 359 ab p. 362,

(5) (1866) 3 Bom, H,C, R.(A. C. J)113. (1) (1881) 6 Bom. 42 atp 50, -
(0 (1868) 5 Bom, I, C.R.(A. O, J)109 (12) (1887) 11 Bom. 441. :
at p. 114,
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.ev 1dence I shall produce will show that the ceremonies arc- for

the public benefit of all Zoroastrians, Benefit is derived by the,

_whole community.- If evidencé bad been given before Jardine, J;,
“he would have been of the opinion that the bequests were nob

for the beneﬂt of individuals or of families but of ‘the Whoie

; commu_mty In Wadid's case™ there was not contest; it -was a
~ friendly ‘suit. Gorewalla’s Case®, Wadia’s Case®, Hodiwalla’s

Case®, Allbless’ Case®, Marker's Case®, all followed Limbuwalla’s

- Case®. 1 refer to the Irish cases (for the performance of \Jasses

[DAVAR, J.:—TI should hke to know any case Where Enghsh

‘The Statute of Mortmam does not apply to Indw, thelefore

if any question’ on religion arises it should be judged from .-

the btandpomt of the English law prior to the Reformatlon: ‘
See Tudor on Charities and Mortmain, 4th edition, p. 4, 23
Henry VIII Ch. 10, 1 Edward VI Ch.14, 9 and 10 Viet. Ch, 5,
28 and 24 Vict. Ch. 134, section 1, Theobald on Wills, 6th edmon,:

" pp. 350—353. Gifts to perform Masses would be void a% bemgf'

superstitious. See Tudor,p.8. 9 and 10, Vic. Ch. 59, referred to. ,

‘ Jews, 1 Will. and Mary, Chapter 18, referred to Roman Catholics'.

and Dissenters, 2 and 8 Will. IV, Ch, 115 and 23--24 Vic.
Ch. 134, section 1 referred to Roman ‘Catholics, A ‘bequest
to a Jew to observe the rites of that. religion was held valid
in Straus v. Goldsmid®, This ‘was before 9 and 10 Vie. 159.
T re Mickels Trusi®, If the Parsis age. not governed by .

. English law then the rule against perpetuities-does not .apply -

so far as religious trusts are concerngd. Once the religious -
liberty is granted then the rule ‘against perpetuities has no
apphcatlon even if such religious trusts are' not for the public g
benefit. If these trusts are for the pubhc benefit then it matters
little by what law we are governed, but even if they are not for

' t'he public- benefit, .then as the rule against perpebumes does nob

(1) Suit No. 565 of 1889.. , () Suit No. 49 of 1805,

" @ Suit No. 281 o£ 1892, . © (1887) 11 Bom. 441.
(9 Snit No. 267 of 1890, . (1837 8 Sim. 614,

() Suit No. 96 of 1892, - . (&) (1860) 28 Beav. 39
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:i;apply the trusts are valid. Hmdus and- Mahomedans can make
fpnvate religious trusts which are valid: Mullick v. Mnllw/c(‘)),
Juggut  Mokini Dossce 'v. Mussumat Sokheemoney Dossee®,

Fatmabili v. The Advocate-Gencral of Bombwy@) Kumara Asema ";»Sobmn.u. N

;Krzslma Deb v. Kumara Kumara Krishua Deb®,

; Ii: I establish that the performance of Mulbad: ceremonies

‘amounts to an act of divine worship, then although if it is a -
‘perpetuity the trust would be good. I'wish to establish five-
_propositions : (1) The doctrines of the Zoroastrian religion.enjoin .
“the performance of Muktad ceremonies.  (2) The performa(nce of .

-these Muktad ceremonies amounts to the performance of ‘an act

of religious or divine worshlp (8) According to-the doctrines of
the Zoroastrian rehglon the performance of Muktad ceremonies
results in public benefit, either temporal or spiritual, and that it is .

“believed to bring divine blessings not only on'the party performing

these ceremonies or his household but upon the whole community.
and on the world at large. (4) Muktad ceremonies, or af all
events the essential parts of such ceremonies, can only be per-
formed by priests. (5)- ‘Payments received by the priests for the
performance of such ceremonies form a portion of-their ordmary
.mcome and means of livelihood, - ST : :

A devise to charitable and pious’ uses ‘generally’ was’ held'
good in Attorney General v, Horrick®. In Powerscourt v. Powerss’

court®. o, devise to trustees to lay out at their discretion 2,000£

“in the service of my Lord and Master” was upheld. Townscad’
v. Carus® decided that a bequest for spiritual purposes was good,

Farqular v. Darling® upheld a devise “to.the poor and the

service of God.” In Turner v. Ogden® it was held that a bequest -

for preaching a sermon on Ascension Day, for keeping the chires’
of the Church in repair, and for a payment to be made to

the singers in the gallery of the Church are’ all bequests to

chantable uses Wxthm 43 Eliz.

(1) (1820) 1 Kapp 245. N ®) (1772) 2 Amb. 712,
@ (1871) 14 Moo, L A 289, . ® (1824) 1 Mollog 616.
" . (3 (1881) 6 Bom. 42, : () (1844) 3 Hare 257,

(4) (1868)2}3011 L. R. (O, ¢.J)11at p.47. (9 [1896]-1 Ch, 50,
o @ (178’7) 1 Cox Chy Cas, 316,
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' services have been held to be good gifts as ‘tending to the"
- advancement of religion : Robb aml Rezd V. Dornan@) leombea,;

. religions in India are on the same footing : Das Herces v. Oones(“
. This vase was followed in Andrews v. Joakim® which dec1ded :

- General v. Viskvanath © ; Tudor on Charities and Mortmam 4th_:

 THE INDIAN LAW EEPORTS. [VOL. xxxm[

, In The C’ommzsszoners for Speewl Durposes. of Incoms Taa:
Pemsel® Lord Macnaghten discussed the meaning of the wo
charity Story’s Equity, 2nd edition; page 790, section 1155;

il

" Payments made to clergy for the performunce of I‘CIlglOUS;

v. Wilson®,

" Trusts for the perfotmancc of Muktad ceremonies stand on the
same footing as’gifts for Masses for two reasons :—(i) All:

3

that a bequest inia will of a sum of money for the performances -

- of Masses in Caleutta was valid. 0’Hanlon v, Logue® ov erruhng';

Attorney-General v. Deluney™ decided that a bequest for 'masses.

_in perpetuity is a-good charitable gift, whether there is h”

direction that the Masses chould be celebrated in public or -not:’
(i1) There is no application of the doctrine of superstitious uses-:
in India just as there'is no such application in Ireland : Advocate- )

edition, page 791, JJtarmy-Gemml v, Hall®,

. Prior to the Reformation of 1828 bequests to perform I\I&SSGS',“%
were held valid in England and Ireland, but since 1823 private-
and pubhc masses were distinguished and bequests for puvatef
masses were held to be voxd The C’ommsuoneu of Uﬁarztablef
Donations and Bequests v. Walsh®® decided that trusts for Masses .
held in public or private were valid trusts. Allorney~General -
v. Delaney® decided that Masses in public were valid onthe-
ground that they tended to the edification of the congregatlos
bub trusts for Masses held in private are v01d ‘

< Padsha: —-Th1s was overruled thlrty -one’ years after by the‘-‘

; same Judge in O Hcmlon V. Eogue(“)

(1) [1891] A.C. 531 at p. 583, ) [19C6] 1 1. R, 247,

@ (877 LR 11C.L-202atp. 297.© ) (1875) LR 10C. L. 174" .
(3 (1855) 3 Drew. 245, (8 (1855)1 Lom IL C. Appx. i, -
@ (1864) 2 Iyde. 65.at p 71. () [1697) 2 L R, 426 ut p. 447,

(5 (1869) 2 Ben. L. R, (0. C, J) 148, . (0) (1819) Ir. 7 Eq. 34 (note).
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2o The performance of Masses amounts to an act of divine worslnp 1907
‘which is believed by those belonging to the faith to bring benefits -Jamsnzpsr ™
‘and. bleSSIDO‘S spiritual or temporal, to thie public at large within- - - "c,'fm“;'f
éth ‘spmt of 43 Eliz. . See . Palles C. BJs- judgment in OHanlon .
vitiLogue® at pages 274-276 and FitzGibbon L. J ] Judoment
a.t page 280 and Holmes L.d. ab page 286, ‘

~ The test is the belief- of the testator or settler as to the spxrxtual
or other benefits, - This Muktad ceremoney is an act of religious
worshlp which amounts to an act of praise, adoration ‘and -
thanksnrwmg mvolvmg & petition for benefits both- temporal
‘and spiritual on all Zoroastrians and all good .people ‘belonging
-to all other communities, including always a prayer for. the
rulmo' Sovereign of the country and for good government by him,

| Webh v. Oldfield® decided that. a- bequest of perpetual rents
?of pxoperty to two Vegetarian Societies. was good. FitzGibbon, -
-L. J., there says that the essential attributes of a legal charity -
“are that it should be unselfish, public, benevolent or philanthropic.
Cross v. Tondon Anti-vivisection Society® decided that societies for .
" the suppréssion and abolition of vivisection are charities, . Yeap
Cheah Neo v. Ong Chetg Neo® turns upon West v. Shuttleworth® ;
it referred to Penang where there was no native population when
- the British settled there, Tn India there was a population whose
*'customs and usages had to be taken into consideration. In West
V. Shuttleworth® no evidence of custom was taken ; it was de_'cided
not on fatts but on the English Statutes‘ See also' Cary v.
'Abbot(") R . f . i
} 2In Colgan v, Admzmstrator—General of Madras(” though the
.Iudges say that the law of superstitious uses does not apply to
Bngland still they follow West v. Shuttleworth®,

“’As to the ceremonies which are performed during the Muktad
days they amount to an act of divine and religious worship and
-result in benefits to the commumty and also to the world at
" larrre, and I cxte passacvea flom the Zoroastrmn Scuptures to prove

’ Soomw.

(1) nsoc] 1L R 247, - @ (1375) L:R.G . C, 331, _
(@) [1893] I LR.43L . . () (1835) 2 M. & K, 684,
N [1895_, Ch.i0l T © (1802) 7 Ves, 400,
Ly C ) (189216 Mad. 124,

. j. :5 1654—-—3
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" that Muktad ceremomes are enJ joined in the Fa.rvax dm Yasb Whmh
" is dedicated to.all Furohurs, . As fo Furohurs see Sacred Books

" cof the  East, Vol. 28, page 179, Farvashis are the sé,nde ‘é,s"r
- Furohurs, - There is a distinction between Fravashi and - Raven:-

Ha.ugh’s Essay on Parsis, 3rd Edition, page 206. (C1v1hzatlon of

:the Bastern Iraniansin  ancient times by Geiger, .Vol, 2-';

page 113 ; Zarathastra :mdv Zoroastrianism by Rustomjl Edull]xf
Dastur Peshotam Sanjana, page 242.) The ceremonies enjoined-
during the Muktad days are based on pammaphs 49.52 of. the.
Faxvardm Yast,  see’ Sacred Books of the Bast, Vol 23
page 192, These ave the only referencesas far as Avesta hteratme

s concerned, but there are other 1efe1ences in Peh1v1 Dmkard
_Vol 37, Secred Books of East, page 17, There are further'

references in Bahman Yast (Vol.5 of Sacred Books of the.

‘East, page 208.) Thatrefers to the 11th century AD. (5ee also

‘Shayast La-Shayast (what is worthy and what is nob worthy tof-
be doué), Vol. 5 of Sacred Books of the Hast, ‘page 851, paras

. graph 31; Sad Dar Book, Vol. 24 of Sacred Books' of -the E&:t:;:
© page264; writben in the 16th century ; Patet Pashemam Spleg ’_‘j

Avesta., page 157, paragraph 18.)

. The next question is what are ‘the usual and essentml ~cere.

" monies performed on these Muktad days ?

Accordmg to some people five ceremonies are essential, ; accordnw:
to others these are four: (i) Afrmnran, (u) Baj, (iii) Satum, (w)’
Farokshl, (v) Yezeshne, - S Dot D

- (i) Afringan consists of players expresswg nothmd Lut.;'«
praxse, adoration and love for the Almighty and the Furohurs,

. It is divided into three parts: (a) Afringan leache, ‘the
_ introduction and. the most important part because ‘it contains-

~ universal prayer and is universally said,” (§) Afringan proper, -
" (¢J Afrin or benediction: Of Afringan proper there are in all.

eleven kinds. . Afringan Ardafarvash, Afringan 'Daharﬁah,

f‘Afrmuan Sutosh are’ performed during -the Muktad _days.
‘Afringan Dahaman is taken from the sixtieth chapter of Yasna.- -

(11) Baj ceremonies consist of rccitals of chapters 8- "8 of

Yasnam Vol, 81 of the Sacred Books of the East, pages  207—:
’ ,230 Verses 3, 6 8 chapter VIII pme 229, are very nnportanbf
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» (111) Satum i ¢, pmlbe, see Yasm chapter XXVI page 278
‘clauses 1,2, 5. M Kunoas Khordah Avesta pages 382 — 39[ +

- (1v) Furroksh1 ceremony begins with Satum and the whole of
E jthe Farvardin Yast follows: Sacred Books of the East, Vol 28,
‘pao-es 179—230. Farrokshi is a ceremony for all the Furohirrs, -
- Farvardin Yast i is a portlon of it and a Yast Whlch is dedxcated
‘to all Farohars.” =~ Co S s :
) Yezeshne is.sald to be the hmheat aud most solcmn of all
‘_"the ceremonies performed during the M uktad days and consmﬁs
.of the whole of the ‘Yasna of 72 chaptels which “includes .

B YE chapters of Gathas, chaptets 3—~8 -of the BaJ, chapter 60 of

Afringan, and lastly part of the Satum: see Vol -81 of
‘Sacred BOOk‘i of the East, paﬂe 195 Ya.sna. a.nd lezeshne are
f 'the same.” " - -

~ Asto the apphcatlon of Enghsh law to Parsns I omltted to

" cite & case important as showing what the Privy Council smd. .

- Rani Bhagwan Kuar v. Yogendra Chandra Bose®.

. Padsha for the Advocate-Gencral :—Trusts for the performa.nce
of Muktad cerenonies are not void because of the prohibition on -

* the ground of superstitions-uses. As to what are superstitious uses

see Bacon’s Abridgment, Vol, 1, page 581:(5th edn.), Chapter-on-
© . Mortmain and Supersntlous Uses, .- ‘Muktad céremonies have -
" nothing to do with the souls of the dead but with their Furohurs
" and the Furohurs of the dead. . The doctrine of superstitious uses.
relates only to the souls of the dead and would notapply to Muktad

ceremomes even though it were in force in India. - Superstltlous .

use s defined in Tudor (edmon of 1906), page4 .All religions

- ot subverswe to morahty are tolemted in India. Dr Wlutley
: Stokes, Vol 1, page 390, note to section 105, of Succession Act, says _
, thah there is no prohibition in' India’ of whab Enghsh lawyers,
“call: superstltlous uses, And ab page 839 note 6; he' says In
" India a trust for what EnO'hsh lawyerg “eall’ superstltwus uses;
e. g., saying Masses for the dead, way be valid.”: -Das Merces.v.
'C’mea(z) Andrews \d Jaalczm(3) Advocaye-Geneml V. sthvanatlz“)

. C
) (1903) L. R 80 L A.24«9M‘. PD- 253-—255. (3) (1869) 2 Ben.’L R. (0. 0. ') 148
2) (1864} 2 Hyde. 65. PR O (18.;5) 1 Bom. H. C, Appx. ix ab po Xva
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C’olgan v, Admmzsémior—General of Madras®, followed m Lale
loola Sa/ub V. Nuaeemdaen 8aki5®, all these' cases show that the
doctrme of superstitious uses does not apply to India, and.:if

- trusts for Masses have not been held valid it is not because of

" superstitious uses but on the - ground of perpetuity. Though- b

“might- possibly bé held that the English Civil' law applied to-.
" Parsis asin Naorosi v. Rogers®, yet the religious law of Engla.nd

since the Reformation has not been held to apply” to India. It -

“ was held in Mitford v. Reynaldaw and in Magor of Lyons v. .

_Ea&t India Company® that the statutes of ‘Mortmain ‘have rot
been extended to India. These were followed inYesp Cheak

Neo v. Ong Cheng Neo®. “Super stitions uses were ‘created by the .
. Ref.ormahon see Tudor, page 4. . Jarman on Wills, Vol. 1, page’
163 (5th edn.), 23 Henry VIII, Ch. 10, 1 Edward VI, Ch, 14, Reg: "
v, Commissioners of Income Taz®, The English Judges followed "

those statutes and extended their pohcy Trusts to say Masses -

* twere held to be good relwlous trusts before the Reformation:,
‘see the arguments of Browne, K. C., in. O’ Hanlon v. Zogue(ﬁ) ab
~ pages 248—254 and Coke on Lytt]eton, Vol. 1, see, 169 (19th edn.).-

The rule’of perpetuity was in vogue ab the time also -but, still .
such' trusts were held valid. I argue therefore that even if we.
are governed by the common law of England and apply the same
to our religious trusts and-even if it is held that our Muktad

- ceremonies resemble Masses still such trusts accordmg to .the .

comimon law prevailing in England pnor to the - Reformatmn

" would be held valid. . _

- In re Michel’s Trast(") shows that the English laW though 1t
relaxed its severity in other matter still it retained its seventy

" with regard to trusts to say Massés for the repose of the dead. ..,

" The question then is what Religious Law would apply -to‘v;

* India, Naoreji v. Bogers® lays down that only as to civil rights-
.Enghsh law WOuld apply; ; 88 to religious trusts whether xt 1s or*

' ;"m (1892) 15 Mad 424, (9 (1836) 1 Moo L A 176, ...
© @ (1894) 18 Mad. 201, B © (1875)L.R.6 P.C.381, ‘/
© @) (1867) 4 Bom. H. C. R. (0.C. 33 1. () (1888) 22 Q. B, D 206 at p. 310,"

_(4) (1841) 1.Phil, 185, = - . ® [1906) 1 I.R 247,
(9) (1860) 28 Beav. 39. '
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15 not good musk be decided by a secular judge upon the endence
) -of s witnesses. professmg the same faith as’ the settlor or testator. .
o Yeap Cheah Neov. Ong Cheng Neo® English law was apphed :
“because no evidence as to the customary law of ‘the Chinese
“was taken, - This case was referred to by West, J,, in Fatmabibi:
v. The Advocate-General of Bambay®. In O’Hanlon v. Logue® -

" FitzGibhon, J., says the secular Court must act upon evidence

- of the belief of the members of the Community concerned. -In-
_ India. ‘all religions stand on an equality except that Episcopal
" "and Presbyterian Churches have some benefits from the .Indian

Revenue: 53 Geo. III, Chapter 155, section 38; Ilbert’s
- Government of India, pages 256259 ;. Advocate-General v.

. Viskvanatl®, .The Lexz Loct applies where the country acqulred

is inhabited until the Crown or Legislature changes it..

" The next point is to show that a religious trust is a chantable

‘trust.” In Baker v. Sutton® Lord Langdale M. R. says “all the
. cases with one exception go to support the proposition that a

relxglqus purpose is a charitable purpose . This was followed -

_in Zowisend v. Carus®, a very 1mportant'case,'and the judgment
of the Vice-Chanceller is very instructive. "Inthat casea bequest

to trusteés to pay monies to certain societies having regard tothe

, glory of God, in the spiritual welfare of his creatures, was held -
- a good ‘religious purpose. Powerscourt v. Powérscourt® cited in -
-In re Darling® where a gift by will “{o the poor and to the
- service of God * ‘was upheld as a good charitable gift. Attorney-"
General v. Pearson® ; Commzs stoners for specml purpases qf Inwme '

,Taw,- v, Pemasl0,

" Muktad ceremonies are a.cts of rehglouﬁ aud divine wolslnp

and they also form an important source of remuneration to the .

priestly class; in other words, they are for the benefit of the
‘Ministers of the Parsi religion. Such a benefit is clearly within

the definitions of religious or charitable uses in section 105 of -

the Indian Succession Act.  Magistrates of Dundes v. Preabytery
. () (1875) L, R. 6 . C, 381 at p. 395.  (5) (1843).3 Hare 257,

@ (1581) 6 Bom. 42 at p. 50, @ (1821) 1 Molloy 616,
" (9 [1906]IL R. 247t p, £79. (&) [1896] 1 Cb, b0 .
&) (1856) 1 Bom. H, C. Appx,ix. - - . (9 (1817) B Mer. 353.

(%) 1836)1Kcen2248tp. 233, - (9 [1891] A, 0,581 - -
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of szdec(l) upheld a wlft for- the beneﬁb of the mlmstexs df the

* presbyterian religions of a particular town. * In Grieves v, :Case®

a gift for ‘the mainteanance of preaching ministers ‘was' held
good, - Middleton v. Olzt}iemzo(ﬁ) Gibson v. Repwsentatwe Glmnla

- There. are ‘two points of resemblences between. Muktad and._
Masses ; both are addressed to a large congregation and parts of -
the ceremony of ‘both can ‘only be performed by pricsts. “The”

“Parsi religion stands on the same footing as the Roman Cathohc f
religion dges in Ireland. Therefore the Irish cases are 1mportant :

I rely on the evidence of the high priests. - . . 5 0o 00
“J. K. Tirachand for the plaintiff in reply : : —The Zoroa,shrmn‘.

» rellglon is the relwlon revealed by God to Zoroaster and then'
- promulgated by him. Interpretations by priests ov mtexesbed*-

person are nob part of the Zoroastrian religion. The Gathas do-
not say anything about Farvashis. Muktad ceremonies aré’ not.

‘religious ceremonies but cerewionies sanctioned by cusbom which
" arose after the Farvardin Yast was written which was long aiter

the rehglon had been vevealed to Zoroaster. What is custom;

is ‘not rehgxon. ‘Séetion 50 of. Falvardm Yast - asks for"
_ prayers on the Furohurs themselves and not o -God - oF,
_anyone else, (Sacred Books of the. Fast, Vol. 23,- pave -)6

sections 8—11 ; Vol. ITI of Khordah Avesta,section 21.) The"
Muktad ceremonies are not, and were never . mtbnded to be,

“for the benefit of the souls of the dead. This is- an erroneous.
* belief and engendered in the- minds of the ignorant Patsis™ by

priests for the purpose of putting money 1nto théir own pockets.

" 'The evidence in Limbuwalla's case® shows cleatly the difference
" between Furohurs and the souls of the dead (see Jardine, J.s.”

judgment at page 446). I submit Jardme, J., was right and.
that-he had the proper evxdence before him, , -~ . .

Tn Ailbless’ case® the Advocate- General did hot obJecb to the
matter being re:opéned. -The question’ is. doés. the English law
apply to a penpetual trust for the performance of Muktad cere-

@ (1861) 4 Macq. 228, * - @ (1881) 9 L. Ru T 1w ﬂ _ff;
(2) (1792) 4 Bro. Ch, Cas. 67" () (1887) 11 Bom. 441. oy
(8 (1798) 8 Vesey 734, - ' - @ (Uneported; Suit Mo, 96 of ]8925 G
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.ﬂ momes  Maclean s V. C’rzstall‘” givesa hlstory of how Dnghsh law )

was mtroduced into. Indla. . The Court musb demde whether, and

~">What part of, the law applies-to this.case.” The element of public
beneﬁb is Wanbmg although it may be a “religious trust, although =
it may be necessary to employ a priest to perform the ceremonies,

~although it might amount to an act of divine worship, still the
trust would be bad in law as dffending against .the rule of

. perpetuity : Transfer of Property Act; sections 14—17, There"

must be present the element of public benefit. "If a trust i.§_ for.
“the advancement of religion. it would be for the public benefit,
but every rehglous trust is not for the public benefit: Queen’s

jProclamatlon Tlbert’s Grovernment of India, page 572, Commis- -

sioncrs for special purposes of Income Taz v. Pemsel®, Dolan v.

. Macdermot®, Jefries v, Alozander®, Morice v. Thé.Bishop of

Dmﬁam(5) Attamey-General v. Delaney®, 0’ Hanlon v, LogueM,

Tudor on Charltles, page 87, Yeap Cheak Neo ¥. Ong. Gﬁeng '

Neo®, In Thoraton v. Howe®, In re Mickels Trust®,

Straus v. Goldsmid™ and Turner ¥. Ogden®, the trusts Were'fm -
the public benefit. The statuto of superstitious uses. merely -
, .'_made these existing trusts void and afterwards the Court( would .

"not, uphold the trustk ‘of the same . nature. The doctrine of.

- superstlbzous uses made. trusts illegal but did not make themg

‘non-charitable, If the trusts are illegal but ‘charitable the

- doctrine of Cypreq would apply. "I sumbit that the Court is

bound by the decision in Yeap Cheah Neo. v. Ong Cheng Neo®,
" 0"Hanlon v. Logue™ was not a decision of the hlghest Oourt of
’appeal nor were the Judges who decided it unanimous.

I further submit that the trust is impossible of performance

- 'becwuse ¢ertain obJects are unascertamab]e ; therefore the trust is
void for-uncertainty both as to the ceremonies to be performed
and the tune at Whlch they are to be performed The Par51s

.--‘(1) (1349)P 0: Cuu 75 26 P 8 - (1875)1 R, 10C. L. 104,
", @ {1891]A.C. 631, . . .. (D [1906] 1L R 247.:
=+ (3) (1865) L, R. 5 Eq. 60. . . ® (1875 L.R,6 P, c. 381,
(4) (1860) 8 H, L, C, 594 ab . 648, ©) (1862) 81 Beav, 14,
@). (1304) 9 Vesty 399 at p. 406 and (10 (1860) 28 Beav. 89, .
.~ (1805) 10 Vesey £22at p. B2, . (1) (1837) 8 Sim, 614.

. (12) (1487)1001: Ch, Ca.316. _,
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“any legislation to disturb the judgments. The Court .sh'ould
" therefore uphold these decisions. . : s
; DAVAR J. ——Dmbm widow of J ehana'n' Cursetjl lelmna, other-‘;.

. wise known as Tarachund, a member of the Parsi community of
"Bombay, on the 21st of December 1871 executed an Indenture of -

THE INDIAN LAW REPORTS. [VOL. XXXIII.

have lost then‘ Calender, accordmg to some, the new year com- :
* mences, in September, others say it commences in August, and
. others again . say it begins on the 21st March. The. commence-: 'j:"'
~-ment of the year being unascertainable the last ten days of the’.
_ year cannot be ascertained, The Farvardin Yast directs that ,'
- these ceremonies be performed at the end of the Parsi year. . '

I further -say this trust is'void ‘as being opposed to public:

“‘policy. - See Sir Charles Farran’s notes. The Legislature was:
- approached to make such trusts valid and after due consideration .

came to the conclusion that these trusts are void by not passing:

Trust whereby she appointed her two sons Kharsétjiand MerwanJl :
and her son-in-law Sorabji Hormusy Bottlewalla Trustees and
conveyed to them certain immoveable and moveable. property »‘,
belongipg to herself ‘upon Trusts which are therein set out, All-

" the three original Trustees are dead. The first defendant i is the -
. widow, and executrix of the will, of Merwanji one of the orlgmel
Trustees. The ‘plaintiff is the son and administrator with the wxll

annexed of the property and credits of his late father Kharsetjz _
who was another original Trustee, Defendants Nos, 10 and 11
are the surviving executors -of the will of Sorabji Hormusp
Bottlewalla the thu'd Trustee under the Settlement made by'

. Dmbal. .- L

"The portlon of the Trusts created by Dinbai w1tb Whlch the;

~ Court is concerned in this case is in the following terms:— .

$Tn trust to. receive the interest and income thereof and to pay to‘;‘-

. the said Bai Dinbai durmg her life time and after her death upon trust to;l
" purchase or set apart out of the said Trust Funds Promissory Notes of :*

the Government of India for the sum’ of Rs, Fifteen Thousand beanngl_a

. interest at the rate of four per centum per annum and to pay the annual .

income thereof to-each of them the said Kharsetji Jehangir Tarachund; .
Sorabji Hormusji Bottlewalla and Merwanji Jebangir Tarachund and after‘
the death of any of ‘them to his or their Executors or Administrators
plternately in regular ro/tatlop every third year im the ordey named above -
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w enable him “or them to defmy the oxpenses of annual Muktad cpres

- mouies of tho:dead- members of the famlly in both seets of Shenshal and
‘Cudmees » .

Dinbai dxed on the Gth of 'VIarch 1839, Previous to her death

" she executed a will bearmcr date the 15th of July 1886. By the

.-said will she directed that certain silver -utensils which were’ in ‘
~her possession and" which are used in the performance of ‘the

Muktad ceremonies should be kept in trust by her executors and

- each of the Trustees of the Settlement of 1871 were to be allowed :

" to use the same for the purposes of the Muktad ceremonies,

-The- Executors of the will were the sawe as the Trustees under

the Trust Sebtlement of 1871.- Kharset_]l predeceased Dinbai.
Sorabji died on the 81st of August 1902.  The third Trastee
Merwanji died on the 15th of March 1905. ~After Dinbai’s death

the Trusts in respect of the Muktad ceremonies were carried oub -

up till the.death of Merwanji in 1905. 'The first defendant is in

-'posseqsmn of the Government Paper of the nominal value of Rs. -
15,000 mentioned in the Trust deed of 1871 and the silver .

- utensils mentioned in the will of Dinbai,” The Muktad ceremonies -

were admittedly not performed in the year 1906, The plamtxﬁ' :
~filed. the suit and . obtained an. orlgmablng summons for the .
purpose of having certain questions arising under the Trust Deed

settled by the Court. The first of these questions is:— .

-

. #Whether the Trusts declared in respect -of the Government ‘
k Promlssory notes for Rs. 15, 000 men(uoned in the plaint are .

va.hd v

Thls originating summons ﬁrst came on for hearmw before me,

. -

i Chambers on the 22nd of June when counsel for the parties.
appearing at the hearing took it for granted that I would follow:

the decision of Mr. Justice Jardine in Limjs Nowrojt v. Bapugi
']Znttoryt(l) declaring Trusts for Baj ROJgar and Muktad cero-

monies to be invalid. In recent years I had, however, occasions

to consider that case, commonly spoken of as Limbuwalla’s case,

" and I entertained grave doubts as to the correctness of the :
~ application of the rule against perpetuities to trust relating to-
Muktad and Baj ROJgilI‘ ce1emon1es ptevmhng amongst the Parsis .

. . 0] (\887) 11 Bom, 441.
B 1654—4 o
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: 'ptofessmg the Zoroastrlan rehgxon I had welo'hty reasons for:

declining to follow, that decision and desiring to judge for myself,_‘
whether the doubts I entertained were well founded. “At’ this.
hearing the only question that I was asked to consu]er Was'
raised by Mr, Kanga for the 1st and 2nd defendants Who .con=

- tended that the plaintiff’s' claim was barred by - limitation;.
_ This contention was based on the decision of Mr.J ustice Ca.ndy

in Cowasji N. Pochkhanawalla v. B. D. Setna® andon the assumps

. tion-that the- Trust in- queshon in this suit was bad in law. : :On’

my expressing my unwillingness to follow the’ previous decision

" referred to above.Mr. Bahadurji who appeared for. defendants
. 10 and 11 was instructed immediately {0 say that he would be pre=
~ pared to =upport the Trust. The matter was after’some argutent.

 adjourned to the following contested Chamber day and came: on

" again for further hearing on the 29th of June when I adjourned’

_the summons into Court for evidence and argument and directed
- that the Advocate-General be added as a party defendant., At ‘
. the hearing in Court Mr. Kanga for defendants 1 and 2, Mr.;"

- Bahadurji for- defendants 10 ‘and 11 ‘and Mr. Padsha for the

'12th -defendant, the Advocate-Geneml combined forces and:.

waged uncompromising war in favour of the Trust against the -

‘plaintiff whose counsel Mr. Tarachand bore’ the bruné of. the

attack with remarkable courage and attempted with much ability
to ‘uphold his contention that the Trust created by Dinbai. for -
the performance of Muktad ceremonies was not a C‘hantable

. Trust and was bad in law as off'endmg awamst the Rule for-
blddmg perpetuity. ‘ - SRS

" It is not easy to learn or understand the true meanmg and K

- import of the ceremonies involved in the comprehensive Word B
-Muktad or Dosla. Though a Parsi myself it took me considerable -

time before I could correctly understand the real meaning a.nd ‘

" nature of the ceremomes-—thexr origin and effect-—and the ‘true

aim and object of the performance of those ceremonies durmg :

~ the Muktad days. As the case progressed before me'I. realised
. how much patient labour must have been-involved on the part .
‘ of counsel for all partles before they were able to place sthe_j_

o (1895)20Bom sl - ) L ;.?
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case. before me in"the manner in wh1ch it was placed before the R
Court.and not a little credit is due to the solicitors who worked

- and laboured to mstrucb them so cﬂiclent]y.

~Before I proceed to consider the main pomt in the case 1t is
necessary. tha.t I'should deal with the contention of Mr. Tarachund .
foreibly pressed upon me by him that I was bound to follow the .

" decision of Mr, Justice Jardine more especmlly as other Judges_ :

had followed the same in. other cases,

5 -

* Sitting on the Original Side of this ‘Court I concede at ‘oneé -
that I am bound ordinarily to follow the- ‘judgment of another

Judge when he has decided’ & question of law—or laid down -

certain principles of practice or procedure—or judicially construed

any provision of the law prevailing in the country.- But surely .

there the matter must end, - Isa singlevJudge bound to follow

-another Judge’s findings of JSacts based on the cvidence recorded
By ‘him, when the evidence- that may be available before the -

Judge in a. later case may be fuller and more reliable and may -

.tend to'lead him to a differentt conclusion? I am fully aware that .

one of the maxims governing a Judge in administering justice is :— :
“ Omnis mnovatzo plus - novitate perturbat - quam-. utilitale
© prodest”’—* Every innovation occasions more barm by its novelty

: than benefit by its uhhty Mo

" This Judicial Rule Staxe Decisis ” i is® dxacuseed at page 69 of

" the first volume-of the 21st detlon:of Blackstones Commen-
‘ tanes where itissaid— = 7 :

 SItisan estabhshed rule o abxde by fo1mer precedents, wherc the samo
pmnts come again in litigation; as well to keep the scale of justice even and:

steady, and not liable to waver with every new judge’s opinion ; as also because
‘the law in that case being solemnly.declared and determined, what before was

s

uneertain, and perhaps indifferent, is now become a permanent ‘rule, which it'is .

not in the breast of any subsequent judge to alter or vary from, according to .

his private sentiments: he being sworn to determine not according to his own -
. YPrivate judgment, but according to the known laws and customs of the land ;.

not ‘delegated to pronounce a new law, but fo maintain and expound the old ..

ne.- Yet this rule admits of exception, where fhe former determination is

- most - ‘evidently contrary fo reason; much more if it be conirary to the

_ divine law. But even in such cases the subsequent judges do not pretend to

tnake & new law, but to vindicate the ofd one from misrepresentation. For if

. it be found that the former decision is manifestly absurd or unjust, it is declared, :
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not that such a sentence was bad law, but thwt it Was not law, that is, th'ﬂ: 11;

. is'mot the estabhshed custom of the realm, as has been erroneoucly detennmed i

" The course I thouo}xt ﬁ‘ to adopt in this case was not adopted

" . without_the most anxious econsideration. I have ,car_efullym
-studied every line of the judgment of Mr. Justice Jardine. I.
_ have carefully perused the proceedmgs in the case and studied.

the learned Judge’s notes of the arguments addressed to- him" by

 counsel and the evidence recorded by him. The more I hev

thought over the case the more convinced I have felt that - hlS

% delermination is most evidently contrary to reason qml 18 clemly,'

contrary to the divine law ** as it prevails amongst the —beli}evvers;__
of thé Zoroastrian tenets. It is a decision.which to my mindis.

“ mam:festly unj ust”’

The error of the Judgmenﬁ of Mr. J ustice Jardine is proved to

“demonstratmn by the evidence both oral and documentary res
: ‘corded in this case. ‘As thigis the first case -that ca.me before
. the Court, and as the judgment is reported in the authorxsegl
. reports of our Courts, as other learned J udges have accepted the

finding as correct and followed it, I think .it is very neces- ki

_ sary to examine the clrcumstances under which the- parties to
~ that suit obtmned the decision, and see .whether the Iea,rned

Judge was not misled into arriving at an' erroneous: conclusmnk k
by the Way m which the case was placed before him.. " g

The plamttﬂ" as the Committee of the estate of a - lunahc, “

“goes before the Ohamber Judge and applies for leave to join -
.Cthmn other parties in stating a case for the opinion ‘of the
.- Court under section 527 of the Civil Procedure Code. In- sup-
- port of his apphcatlon ‘he made an aﬂidawt in whlch he states
.asfollowsm- : e

S (3 ) The said Testator set apart the income of the said one-third: share 1n
the said Khetwa.dy Bungalow for the performance in perpetmty of ceﬁmn

" Private Rehu-mus Cemmomes, namely, the Baj Rojgar ceremonies, the con-

secration of the Nuungdm, the recmtlon of the Ya]usm, aud the a.nnual

Ghambar and Dos]a ceremomes,

«(6). I am - advised . that the devise of the said one-thud sha.lo in the

- gaid Khetwady Bungalow is vo1d as bemg in’ pemetmty and. not fo1 a
. charitable use. U -, . v
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“Qn the plamtlﬁ‘ bun(r authorxsed o state a cas? for the opmlon' ‘
of the Court, & case is submitted to the Court wherein it is <
‘ ';'sbated that the plaintiff as such committee as aforesaid. and the ,
first four defendants contend that the devise is void as, belng in ~
perpetuity and not for a “charitable  use, ‘and that failing the -
trast the plamtxff and the first four dei_endants were entitled to.

.the property in equal proportions, The fifth defendant- was the

mother of the first four défendants and executrix. of the will of

_ their father. The sixth defendant was the Advocate-General:

It does not appear from the. proceedings.who ‘advised the -
- plaintiff and the other parties that the ceremonies in question in -
. .the case were private religious ceremonies and that the devise -

" was ‘void',in‘law. ‘At the time the case was submitted to the
~ Court and previously thereto the solicitor acting for ‘the parties
could not possibly have done so, as it is proved in this case that.

e « could have known nothing or next to nothing about the nature -

~-of the ceremonies, ° 1If a case was subm1tted to counsel the advice

_would be valueless in that the counsel advising would probably -
. know less. than the solicitor- preparing the case. -The ‘same -

"501icitors who appeared for the plaintiff appeared for the. first
 five, defendants, -The Advocate-General knowing nothing about
"the real nature of the Trusts in his capacity as Advocate-General
- qmd nothlng, but submltted himself to the orders of the Court

b'but in his capacity as counsel he- appeared for .the first ﬁve_.
 defendants instructed by the samesolicitors as represented . the
’Vplamtxff and supported the plamtlff’s case.’ Only one w1tness'

. was exammed in the case.

LA lurid light is thrown on how the pla.mhﬁ"s sohmtor thhmf ,

8 quarter of an hour educated bimself on questions that ha.ve

- cost me many days’ concentrated attention to understand and jn -
what manner the only witness was examined before the learned

d udae in the course of half an hour or 50, by the followmer _
passage in the evidence of  the same witness Mr, leanJl :

o« “ Jamsetji » Mody when examined before me:—
" ©Jn the Limbuwalla case Mr, Wadia of Messrs. Wadis and Gha.ndhy came

to me and. asked me to explain certain ceremonies. The interview ]asted :
for quarter of an hour. Some day subsequen'dy I was asked by -a clerk 4o
" coma to Court. He said the Judge mwhf, wish to g.sk me somwe question,. .. ..

: 1;9._
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| dcmuu'ed 40 go in tha.t way w1thout notlce, but eventua]ly I was pe1 :

: su.a.ded and T came to Court after the tiffin hout, I was very shortly . examined, |

I ‘was given no: oppoxtumty to explain my evxdence and convey the rwht }
impressions to the Judge " Mr. Justice Jardine’s decision caie to mé and ma 1y

- others as a surpuse.

The learned Judge’s note book affords Very instructive’ readmor_‘;
and shows how the case was engineered at the hearing.  Mr.:

' Lang appeared for the plaintiff. The acting Advocate-Geneml,‘-;
.. Mr, Macpherson, appeared for the. first five defendants. These
~ parties had joined hands to defeat the Charity and dl.v1de the -
- “spoils. Counsel who appeared in the case could know nothxno'
“.about the Scriptures and the Ritual of the Zoroastrian tehglo_n_.,
~ They must necessarily depend upon the materials supplied. to’
. them in their briefs.. . Stray passages from Dr, Hau"s “ Essays

~on Parsis ”’ and the late Mr, Dossabhai Framy s book were: read"

before the Court.: Mr, Jivanji M ody was put in the box and such ;

questions as suited the: parties were asked. There. was no one.

~ present to defend Charity or to explam and elucldate the passages
~read . on the. evidence. given. Cases which have scatcely any

applicability to the trusts in question were cited and ‘a spirit, of -,

- happy unanimity and perfunctoriness seems. to- have pervaded.

the discussion of a question of the most vital importance to a

" whole community, and the combined efforts of the parties led jﬁhe,

,

Judde into forming conclusions that are manifestly erroneous.
The leamed J: udge observes in his Jud«ment (at p. 447) - .

"« From the ewdence of the pnest and the reference made to Dr. Haug 8.

" learned Egsays, I éome-to the opinion that the benefits which, according to the .

. behef of the Parsis, result from the ceremonies spacified, are consolation to the -
. spirits of certain dead persons and comfort to certain vamg perSOns, aﬁorded .

by certain of the Frohars or prototypes of the dead‘”

The learned Jud«e then goes on to say that the obJects of
these trusts bear analogy to devise of property to ““maintain
Tombs of deceased relatives ” or for a * gift to prn ate compa.ny »
The Judgment ends up by sa.ymg —

"« There hes been tio conflict, ﬂle partles bemg of accord that the devme is
de, and the Advoeate General, as reprosentmg the Chanty, leaving them i m
the hands of the Gourf. SO .
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"such vital importance to a whole community—wounld not -occupy

* more than one side of foolscap sheet and "ab the end of thef"

‘ev 1dence I find a note —

e As counsel for defendants he Advocate Geueml supports Mr Lauo's oase, ‘

. a3 Advocate-Ganeral be leaves the caso to the Cour P e

From a perusal of the records and proceedmn's in. tbxs case one
'Would be 1éd into' the belief that the Zoroastrian. religion - had

“no Sacred Books, no Scriptures, no religious literature of antiqui<™

ty or authority—that Scriptures written in Gatha, Avesta, Pehlvi

_and Paznnd lenguages which distinguished scholats of- the
civilized’ world had laboured to translate and explain for many
years never. -existed, but that the Zoroastrian religion solely -

- depended on a German Doctor'’s Essays on Parsis and Mr.
Dossabhai Framji’s' interesting book delineating manners- and

customs prevailing amongst the Parsis and the Bombay Gazetteer.
- Not a single text from the Scriptures seems to have been cited; *
not a single book of authority is referred to, not a word appears

to have been said as to whether the performance of these religious

ceremonies were enjoined by the Seriptures of. .Aoroast.rmmsm, :
not a lint is given as to the origin and meaning of the: various
ceremonies, ‘The only patty before the Court—the "Advocates.
General—whose duty it was to protect the Charity~—if of course :
.-valid in Jaw—was left in ignorance of the true nature: of these
ceremonies and he never made an effort to,defend the Trust bes

“cause he must liave believed that what was stated in his krief for

the defendants for whom he appeared must have been ‘correct, -
and I have no doubt whatever that those who-instructed counsel
in'the case must in thetr ignorance have behe\ed that they were -

puttmcr forbh correct mstruct‘ons. '

It never seems to have struck any one in the -case that the -
T'rust, in question was a religious trust—that it was a trust.in

“advancement - of religion” and ‘as such in law necessarily ‘a

charitable trust. It never seems to have struck any one to, look -

at the prayers that are. ordmauly recited at the perforinance of

the ceremonies in queshon to ﬁnd ont Whether those prayers
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d1d not amounb to an.act of dzvme wozshlp The real pomb in’
 the. case was never placed” before the Court, The true intént,.
~purport and meaning of the ceremonies required to be performed:
during the Muktad dqys were never so much as mentloned,"
‘much less explained to the Court.. Authoritativé translations.
. of the Zoroastrian Scriptures contained in the “Sacred Books, of-
the East” and other works of Oriental scholars. were ot
submitted to the Court for its consideration.. Not only ovidence:
which was available in abundance was not gwen, but the one:
" witness who was exa.mmed had no opportunity of ezplalmng'
or elabora,bmtr his answers, but ‘was- confined to-answers. to
queshons which appear to be framed to sait the purposes'
- the . parties had in view. A decision - obtained under eir-
‘cumstances ‘such as I have set oub ¢an hardly command the'
“confidence of the other parties affected by it. If the commumty '
so gravely affected by the decision had a chance of placing ‘all
the materials available at the disposal of the Advonate-Geneml,

+'—the official guardian of all charities—had he been in a posi-

tion to put the case fully and fairly before the Court-—if anythmw
like what is possible to be said in support of the Trust had been
- -said-and considered by the learned Judge trying the issue—if
‘there ‘had been some one before the Court who was intezésted
in supporting the trust and had made even an. attempt to "do so
I might have hesitated before making up iny mind to refuse to

follow the decision in the case. I feel very strongly that Mr/
“Justice Jardine was misled into coming to the conclusions he'did
“and that the judgment in the case was improperly obtained, ~ T’
- do not ise the expressions *“ misled *” and “ improperly obtained

in any sense offensive to tho parties concerned in the case. I‘,
have no doubt they acted according to their lights, but it, seems
to me it would be a very perverse mind that can-—after -reading
the evidence and exhibits recorded in this ca.se——stlll maintain
that Mr, Justice' Jardine’s conclusions - as regards the: Muktad

Baj and other like ceremonies are correct. I will conclude the
consideration of this case by recording that I feel that if I had
merely followed this judgment and declined to Judge for myself"
T would have been nuﬂty of shlrkmg a duty cast upon me by

- my office. -
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I am told that thw is nob the only case on the subject of trusts |
m respeub of Baj,-Muktad and other like ceromonies; that since

F ebxuary, 1887, when Me, J uabme Jardine decided Limbuwalls 8

' case discussed above, there have been other cases and that other _ "

Judges have come to the samo conclusions. The regords of the

-Probhonotaryﬂ office have been most carei’ully searched and -
- .every case relating to Muktad and Baj Rojgar ceremonies has

- been mentioned and disciissed before me. In fairness to. the

. plaintiff, who rolies on these’ cases, and in fairness to myself and -

: the coutse I have adopted, I feel that it is necessary to consider
- each one of these cases separately—though the review of ‘these
* cases must necessarily be much shorter than that of Limbuwalla’s

case, which was the first of its kind, and. which I am clearly
" of opinion is responsible for the results of-every. subsequent -
case. While writing this judgment I have the pleadings, pro-.
© ceedings, notes of counsel’s argument and of evidence, all before

" me, and although it has taken me considerable time to do.so, I

‘have carefully considered and scrutinised every paper important

 or unimportant in alf these cases. I will take the cases in thexr
- chrono]omcal order. » : ,

The first case that came before the CourL after the declsxon»

of Mr. Justice Jardine in .Ezm&uwallas case was Dznbac v.
-Ilmmmyz Dinska Hodzwalia(z) It is generally spoken of as
Hodiwalla's cuse. A Parsi of Surab by his will directed that

- "the income of tho residue of his property should be spent in

" the performance of religious ceremonies affecting tho deceased
* members of his family.* He left a mother, who was the plaintiff:
-in the case, and a widow, with whom evidently he. was on bad:

terms and whom he had disinherited by his will—she was the

fifth defendant--the first four defendants bem" the executors of

~ the will, The plaintiff contended that the trust created by the
. will was void and that she and the fifth defendant, the mother

" and the widow, were entitled to the residue, Two of the executors -

~ did not appear at the hearing—the other two submitted them-
" selves to the Court and the fifth defendant supported the plaint-
iff's coatention The Advocate General was no party to the

) (1887) 1 Bom, 41, - @ {Urreported) Sait No. 267 of 1800,
31051—5; S C
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case, as counsel for the plaintiff, The Advocate-General cxted

* Me, Justice Jardine’s” decision in Limbuwalla’s case®,’ which by

then was reperted in I. L. R. 11 Bom,, referred to the case of Y eap.

' Cheak Neo v. Ong-Cheng Neo®, which was relied on by Mr.J ustice 'f

Jardine, mentioned section 105 of the Indian Succession Act; and ™

. then examined the testator’s brother as the only witness in the case;

4

. The witness purports to explain what was meant by “outlays relat-:
ing to the dead.” He mentions Muktad, Baj, ete. His ev1dence-

in-chief consists of seven sentences and his eross- exa.mmatxon off

* two more short sentences. Mr. J ustice Farran gave no Judgmen‘
_but merely recorded a decree declaring thab the bequests .in the;

will were void and that the plaintiff and the fifth defendant welc 5

" entitled to the residue of the: estate. It cannot even. e, pre-
. tended that Mr. Justice Farran brought his mind to -bear -upon,

* the main question in the case. He assumed that Lzmbuwalla 8

-

-portion.that relates to the Trust created in favour of Muktad"

. case was rightly dec1ded and merely followed it.

. The nexb case is thmbam v N'owro]z Bomonji and others known,
as Wadia’s case®. Although it was filed before the Hodswalla case
discussed immediately before this—it was heard and decided aftet
that case. Itinvolved very complicated questions of devolutlon
of property. It wag heard by Mr. Justice -Farran also and a
decree was passed on the 7th of March 1891. The questlons m

" the suit arose out of an_ mstrumenb in' writing bearing date the :

15th of February 1826. It is not necessary. for the purposes t of
this case to go into any other matters in the suit except thab )

and Baj ceremonies. Para. 8 of the plaint states t—— -
: “By the said writing the expenses of the'Baj Rojgar and-Muktadv."cér'ofl

monfes of the-said Nusservanji Dadabhai, Navrozbai, Dadabhai and‘Jaiji,'fi
and the members of the family of the said Nusservanji and Navrozbai:

" together-with those for the maintenance of the Fire Temple at Nargore, wera

directed to be paid out of the inecome of the Warehouse at Modikhana and '
the oart ad;ommo Churniwadi, and since the da.te of the- sald wrltmg such
expenses have Loen paid out of the said i mcome , T

P

@ (1897 11 Bom. 44l () (1875) L.R. G P, C. 381, °
o (3} (Unreport:d) Sait No. 565 of 1889,
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~The first issue in the ase was t—

“ Whe*her the bequests and charlta.ble trusts aro bmdmg and ought to be' .

: camed out,”

The smth 1ssue was i —

« Whethel in the events whxch have happened the plaintiff is noﬁ entltled ’

_ to have the charitable and religious trusts carried into effect.”

- Mr. Justice Farran begins his judgment by saying :—
« Thoucvh the property at stake in the suit is not of great value and the

frtendly spiri¢ in. which the cause has been contested shows that its decision
is not of great moment.” : v

v Referrmg to the Trusts, he says:— ‘

V“Trusts for the performa,nce of Muktad and Ro;ga.r ceremonies have

been decided not to be charitable Trusts: Limji v. Bapusi, I. I, R. 11- Bom'
441. That case has been frequently followed and is binding on‘a smvlc

Judge as an authority, The trusts, therefore, not being charitable are void as-

offending against the law which. forbids perpotuities, The fact that the
plaintiff and her mother earried out these trusts for a long series of years does
not entitle the ‘plaintiff to go on domg 80 against the w1shes of the rast of the
descendants of Mithibai.” S :
The findings on the first and sixth - iséues rec’orded are-in the
nerra,tive and for the defendants. This case shows that Parsis,
- as early as 1826, were settling property in perpetuity for the
performance of Muktad and Baj Rojgar ceremonies. . The pas-
sage from the judgment I have set out shows that in this case
‘also the same learned Judge, who heard the previous Hodi-
walla’s case® has followed Mr. Justice Jardine’s decision in
Limbuwalla’s case® without- bringing his own mind’ to bear on
. the’ question of these-trusts. But the most startling part of the
case is a portion of the decree which runs as follows :—

+ «This Court doth declare that the religio1s and charitable trnsts in respect
of the Baj Rojgar and Muktad ceremonies and the maintenance of the Fire

Temple in the town of Nargore in the plaint mentioned are invalid and .

inoperative and the samie are hereby set aside.” *

The maintenance of the Fire Temple, as I have shoWn above,

'ig referred to in the plaint. . It is not referred to in Mr. Justice.

Farran’s judgment and the discovery of the declaration in the
“decree that the Trust for thc mamtenance of the Fire Temple ab

) (Unrepoxted) Smt No. 207 of 1800. . (®) (1887 11 Bom. 441.
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Nar gme is mvahd and mopemtlve will come as a cr ucl surprbo i
to the counsel for the plaintiff. When in the course  of ‘his -
argument he urded that Trust for Baj and Muktad ceremonies:
were not trusts in advancement of the Zoroastrian religion,’ I
asked him to give me some instances of trusts that, according to.

- him; would be really in advancement of the Zoroastrian religion,

he instanced a trust for the maintenance of a Fire Temple, . 16~

~ seems to me that the ahtentlon of the learned Judge, who in-
_this case was consndermv many complicated questions of devolutxon
. -of property, was never drawn to this portion of the trusts.  The "

omission of any reference to this branch-of the trust where" he

~sums up the provisions of the writing of 1826 in the beginning -
~ of his judgment and merely mentions Baj Rojgar and Muktad

ceremonies, lends support to my sutmise that this particular ques- -
tion could never have been argued before him, . I refuse tobelieve
that any Judge of this Court- would deliberately declare that a”
Trust created by a Parsi for the maintenance of a Fire. Temple
is invalid and mopemtlve It appears in the decree because the

~Judges have nothing to do with the drawing up of decrees

unless the parties are ab variance and the minutes are spoken
to before the J udge passmg the decree, - - ga

. Before leaving the discussion of this case, I should hke to say
that the statement of Mr. Justice Farran that the decision in
Limbuwalla’s case® has been “frequently followed ”” appears to’
be erroneous.. There was no case betiveen this and Limbuwalla’s
case except Hodéwalla’s case®, where the same learned Judge

" followed Mr. Justice Jardine. - Mr. Bahadurji challenged the:

plaintiff’s counsel to produce any other case and a strict search
in the Prothonotar Iy'’s ’s office has failed to find any. cey e

" The fourth case relating to Baj Rojgar and Muktad trusts

“is what is known. as Gorewalla’s case—Cowasji Bymmjz,,.

Gorewalla v. Peerozbai and others®; In this case an attempt
was made to uphold the frusts by all the partiés other
than the first defendant. The trusts were created by a will -

' whlch was not executed or deposited as required by ’section 105

(1) (1887) 11 Bom #“l. o @ (Unreported) Smt No, 267 of 1890.
- @ CUnrepmted) Suit No, 281 of 189
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."i;gf».\ the Indian Succession Ach.. An attempt -was. made - to
- show: that the properties were devised to charity before the

- will, but the attempt failed, the Court holding that there was no_

- such'valid devise previous to the will. There was more evidence

- or quotations. . Mr. Justice Parsons, who heard the case, deliver-
- ed ‘an -oral judgment, notes of which exist. ', The following
~ passages oceur.in these notes:

“# Purposes of alleged Trust are six in number—
. (1) Asodat (presen(:s {o priests),
+. . (2) Supply of sandalwood to temples,
.. (3) Performanece of Baj Rojgar and Muktad ceremomes,
" (4) Distribution of alms to deformed,
* (5) Outlays on death of relations, and
" (6) Good ond charitable acts.

© Of those only numbers 1, 2 and 4 can bo held legal and valid.” -

“« Ba] Rojgar and Muktad are only prayers for the death whick have been

keld to be invalid purposes by several decisions of the Court and evidence in
the case shows the corractness of the decisions. Outlays on deaths of rela-

tions are mere private expenses, neither public nér charitable, and other good '

-acts is too vague and indefinite an expression to denote anything "

“Tha bequest, howevel, is void as the will was not executed or deposxted 28
requlred by section 105 of Act X of 1865.”

"The question as- to Whlch, if any, any of bhe purposes were

charltable seems to have been one of academic interest in the-

‘case in view of the fact that owing to the will not being executed
~and deposited in the manner required by section 105 of the
Indian Succession Act all bequests for a religious or chantable
use would be void.

The several decisions referred to by the learned Judge are
only the decisions in the ‘three cases I have discussed previous
to this. - o oL

Plaintiff’s counsel argued that in_this case at all events tho
Court considered the evidence and he points to the words “the
. evidence in this case shows the correctness of the decision,” I

have read that evidence ; it is very meagre and very incomplete.
Tt is not supported by a single quotation from a reference to the

sy
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scuptures. It seems to me, howover, thab in- this’ caee 1t Was":

-really not” necessary to find ‘on the evidence at all, and the’ 3
finding really never affected the result, as the bequests wers {.

void for non-corapliance with the requxrements of section 105 of’

_the Indian Succession Act. The predominating factors’ mﬁuenc-“

ing’ the finding; however, were the “ several decxslons of the.

" However be it, it cannot be argued that I am bound to follow"
this finding—if finding it be—on the  evidence recorded in that

- case, when fuller and far more satlsfactory ev idence was EVa,ll-‘
“able in the case before me.

_ The fifth case in which the question of Ba_] RQ]ga]’.‘ and Muktad
‘ceremonies ‘came ‘up before the Court for consideration: was’

" Maneckji Bdulji- Allbless and others v, Sir Dinsha Manockaf

Petit and others®, It is known as the Allbless . -case, and was
heard by Mr. Justice Bayley, In the course of the hearmrr'
the learned Judge has recorded the following note’s - i

"% The Advocate-General says he understands Parsi commumty are not‘

. satisfied with that decision.. (refemng to 11 Bom. 441) and that he wﬂl not
. object to its being recansidered.”

Evidence has been recorded in this caso and much of. whwt -
I have said as to the evidence i inthe prevmus case also apphes to?_;'

the evxdence in this case.

In this case the settler had se(; as1de Government Paper of the':

"nominal value of.twenty-ﬁve thousand, and directed that the _23:'
~income thereof should be used for the purpose of perfoming Baj

Rojgar and Muktad ceremonies and also for the purpose:of

~ giving “ Dinners of Feasts to the indigent.poor Parsees and -

Eranees or Persian’ Parsees respzctively who may be disabled by -

‘ago, blindness or other infirmity of body or mind and who may. .

for the time being be residing in the charitable buildings or .-
asylums provided for them at or near Malabar Hill near the -

Towers of Silence ™. The learned Judge delivered an oral judgment

on the 16th of Apnl 1895, and passed a decree declaring “that -
the Trusts declared in the said Indenture of the 80th day of June-
. 1880 as to Promxssory Notes of the Government of Indxa of tne

) (Unreportcd) Suit No, 96 of 1892,
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‘nomi‘ria.l ﬂvaluve_of Rs, 25,000 are wholly void? Thus the remarks
‘able result achieved by reconsidering the decision of Mr.. Justice -
Jardine is not only -that the Trusts for Baj Rojgar and Muktad

ceremonies are void but-that a Trust created by a Parsee for

fe2ding the indigent, blind and infirm members of his community, -
who, by reason of their misfortunes and afflictions, would Le

inmates of the charitable houses provided for them by their

community are also void. This decision requires much under-

standing, and it is very unfortunate that no authentic note of
the judgment exists amongst the records of the Court. The
plaintiff’s counsel has furnished me. with notes of the judgment

taken by counsel, and what they show males it still harder for
me to reconcile what the learned Judge is taken down as having -
found-on the evidence with what he decided. ~ One thing is quite .

clear, The main ground of his decision was the judgment of

Mr. Justice Jurdine, “The following are some of the notes taken

by counsel :”

*

. “Sanjana’s ewdence showed that ceremony is j'or beneﬁt of wlzole commumty
but especially and primarily for relations of deceased persons

- % The public benefit is extremely small”

“ The ceremonies are pnmmly and principally for the dead and meadenta'l/

for the whole community.” . .

« Ag to feeding of poor attompb has been ma.de to separate the beneﬁt but in
my opinion the feeding provision stands or fails'with the whole bequest of
25,000 rupees. Wxtnsss said ; Feeding is part of the ceremony followmo at
ond of the ceremony ' : :

¢ Asto BaJ chgnr cewmony—tz ustis V'Old by virtue of Indxau Law Reports
11 Bom, 441 . . e

& Decision of Farran, J., in 56: of - 1889 followmg above case though

unreported as stated by counsel.”

% I follow 11 Bombay and bold that the celemony isa prnvato one, aud the'

feeding a part of the same oceasion as the Baj Rojgar ceremonies and the trust
- for Re, 25,000 fails'and forms part of the settler’s estate.”

- Here wo have the first faint indication that the ceremonies
were-for the-benefit of the whole community, though the learned
Judge thought the benefit was only incidental and that ¢3ere was

“ public benefit, although in the opmzon of tha Court the beneﬁb was

exttemely small,

Ce
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The next case is spoken of as Marlcm-e caﬂe—-R R Dadma
v._Ac’vocate—Gmeml and others®, It arose out of two. Trusb

* deeds executed by the late Mr. Framji Markur, and amoncrst
~ the very many questions that arose, the questions. of:the

validity of Trusts in respect of Baj and Muktads was..one,
I have perused with care the evidence in the case and Mr, Justxce

_ Candy’s long judgment on the various points arising therein,
" With reference to the quesblon I am now considering this is s.what

hc sms' '

i 6 In L. N. Banaji v. Bapu_]t Ruttongz, 11 Bom. 411, Mr, Justice .Tardme
held that trusts for the purposes of performing the following ceromonies were
noh valid charitabls trusts. The ceromonies were: - S NS

. Baj Rojgar, Consecration of Nlrunmhn, Recltatmn of the Ye]ushm,‘ Aunua],_

* The only witness called in the suit on thxs part of tho 250 WaS Mr Hormus]x

‘Cluchour, a sohc1tor of this Com‘t ?

Now Mr. Hormusp Chlehwur was a layman and never ‘_
pretended to be a Pehlvi, Zend or Avesta- scholax, and his,
evidence is of the most formal description, mostly dnected to,
explain what the WNavjote (Investiture of Sacred Thread) )

‘ceremony was,, “He, however, had the courage to tell the Coutt

that the decision in Zimji Nowrgji Banajs v.. Bapujs Rut’onjz
Limbuwalla® * caused a great shock.,” Mr, Justice -Candy

“had no better materials placed before him than “was before.
" Mr. Justice Jardine and he merely followed tha,b 1earned :

13

Judge’s decision.

. The seventh and last case, Suit No. 468 ot' 1893-—-Cowasyz
N. Pochkhanawalla v. Rustomfi Dossabhoy Setna—was also heard
by Mr. Justice Candy. It is reported.® The only question

* argued in the case was one of limitation and on that question

the learned Judge, in passing, remarks: “ In February 1887

_there has been a decision of the Court, L. N. Banajs v. B.zpz jz@)

that the objects of such a Trust were not valid charities.”

»«' K

"These seven cases that I have-discused above are all the cases

' that came before the High Court between 1887 and now., The '

()] (Um‘eportcd) Snit No, 49 of 1893. @ (1837) 11 llom. 441,
(3) (1395) 20 Bom, 511, .- ' :
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-fiquestlon does nob seem, to ha,ve avisen prevxous to 1887, These -
- are cases the deexsxons in Whlch 1 am asked to" follow,- When .
. carefully’| exammed it is clear that in all the cases that succeeded
" Limbiwalla’s case(l) the learned J udcres have followed Mr, Justice
‘Jardine’s decision. - When read in the Law Report where it is ,
-published, " that Juddment at first sight impresses ‘the reader.
It tells one-how a head priest had’ expounded and ‘explained the-
‘cerempnies, and the result that followq is of course correet if the .
learned Judge’s finding of fach as ‘to 'the-real nature and ‘true
‘meaning 0f the ceremonies is- correct I have ‘no"hesitation
-whatéver i in suymg that the ev 1dence, both orat'and documentary, g
recorded in the present case demonstrates beyond any doubt that ~
“the learned Judge was led by the parties to that suit possibly
‘unmtentlonally but undoubtedly Zed into an error in believing -
that trusts for Baj and Muktad ceremonies were not - charitable.
trusts»and as such exempt in law from the apphcatxon of the rule.
‘against pggpetuities. " In one or ‘bwo subsequent cases an attempt.

-was made to supply the deficiency in the evidence so palpably

apparent in the first case—but the atbempt was so feeble—the.

“additional evidence so slender—the further materials supposed to
“be placed béfore the Court were so meagre, that it is no wonder
that the learned Judges thought it safer to follow than to disturb.

what they took to be settled law., ~ Studying the evidence with care-
in the Gorewalla® and Allbless®™ cases, it hecomes quite 6v 1dent.'

- that the whole fault lay at the door of those mstructmo' counsel,

for ]udrrmg from the questions put and the answers elicited from .

the witnesses, it seems {Hat although witnesses” evinced anx1ety

“to lead counsel.on the right track, counsel took the witnessaway-

- into’ matters which did not -affect the real question before the
- Court. Tt seems to me amazing that no one in all the cases took

. the trouble to go to the- original. sources—the- scriptures of the

. rellglon, -to’ which _the -ceremonies belonged—to" the "sacred,
writings that are most undoubtedly authoritative, and—to the.
original texts founding the- ceremonies: and  enjoining the

' performance thereof, The most 1mportantport10ns of the seriptures
: 'of the Zomastmm rehgmn of the ancient Persians are all trans]atcd

(1) (1887) 11 Bom 441 . (Un'epcrted) Smt 'N'o 2‘11 of 1892,
. @y (Umepo'cted) Smt Lo 96 of 1892,
S B1654—0
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mto EnO'hsh by emment Omental Sc‘t\oIars and are all conbamed,f

" in the. volumes of the “ ‘Sacred Books of the East » edited byf‘

Professor ‘Max Muller. -These Books are edsy of access and a’

complete set is in our Law Lzbrary, and yet it is a mosb('
* inexplicable cn*cumstance that these books have neve1 been f

" touched and nothing in them ever placed before the learned;

: Judces who heard seven successive cases.  These cases contam’

indication that the Parsi “ community was not satisfied with the
. decision ”” in the case of me Nowroji Bangyi v, Bapuji Rntto: ﬂ'
- Limbuwalla® that “it caused a great shock,” &nd yet it is’
_a -most. remarkable - circumstance again that it never :struck
* those affected by the demsxon to approach the Advocate-General—
put the case properly before him——put him in- funds to fight the

_case on it true merits, and if necessary take it to- ‘the Appeal.
.” Court., No Adrocate-General, if properly approaohed Would'
have . refused to lend the whole weight and authonty of hlS

posxbmn in making a ﬁcht in favour of the chamty [P

© The decisions of all the previous cases have been based on f,he :
evidence ‘placed before- the Court in each 1nstance ~On. the.

. evidencs the learned. Judges came to the conclusion that thej

Trusts were not charitable in the legal sense of the term andthat-
they transgressed. against the rule which forbids perpetultles v
- These decisions ave based on. findings of facts, on_the evidence.
given in each particular’ case. It would be sufficient for me £o",
say that it is quite open-to me to judge for myself and find on-
the evidence tendered’ before me, If, however, it is. necessary'
~for me to say, I am prepared to say ’that in my opinion the-
¢ former determination’’ of Mr. Justice Jardine and the other
_decisions based on that determination appear to me, in the words’
of Blackstone, in’the passage cited. above, - to ‘be ev,ldently

" contrary to reason and .clearly contrary to the Diviné. Law,”

- according to the beliefs' of the community ~professing the
Zoroastrian religion, and that they are ‘“ manifestly unJust ¥ and
I refuse to follow them, = - - : R

~ The only question . before me in thxs case is: I§ the 'TruAst
created by Dmba.1 for the performzmce of Muktad ceremomes a’

B

(1) (1887) 11 Bom. 441
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7 Charrtabla Trust in the ledal sense of the word charltable, and ag
such,’ exempb from the apphcatlon 6 the rule against per petuxtles 7
- For. th“ proper determmatmn .of the. questwn ‘it s absolutely L

,,vnecessary that in the ﬁlst 1nsfance the true nature and- meamng of - s, oz .u

 these ceremonies  should be clearly understood,” and I will - first

con51de1 -what are Muktad or Dosla ceremonies, before discussing
the]aw applicable to Trusts forthe performance of these ceremonies, "
Three. mémbers of the community; of established 'reputation for.

 gréat’ Iearnlng and original ‘research in the Scriptures of the

- Zoroastrxan religion, have been examined beforé me, and numerous
‘passages from the original writings dating from the most ancient.

“times’ have been cited, explained and. put in at the hearing of the .
suit.”” Wherever the correctness of any statement’ of these witnesses ;
was’ cha.llenfred or doubted, they were able torefer to the’ ormmal"

texts m ‘support of their statements. * From the evidence given .

“before me at the hearing, it appears that the Zoroastrian religion is:

'.a, revealed religion, "It was revealed to Zoroaster or, a3 .he is
sometlmes called, Zarthustra by Ahura Mazda the Supreme Being, -
“who, accordlnrr to seripture, was the only self- created Being, The -

‘ celestmlHzeralchyconswts of six Amasha SapentasorAmshaspundq
Ahura Mazda himself is sometimes spoken of as the Chief Amesha
Sapenta, in Whlch case-they would be seven.” The Amesha Sapentas. i
are referred to in the Scriptures as the Bount1fu1 Tmmortals.. Then |
come’ thlrty-three Tzuds. - Before brmgmo “into. ex1stence th"‘
matérial creation, Ahura Mazda brought into bemg Furohurs or'.
Fravaslns, and these Fravashis helped the Almigthy in b ringing .-

. into ‘existence all matetial ereation. - According to the Avesta.
Serjptures, the first man created was Gayomard, also known as

-Kayomard.. Either he or. his great-grandson Hooshung' was the

~founder of the Peshdadian dynasty.. Historians have mnot been

able to say dunng what penod of tlme ‘this dynasty relgned over- .

- Persia..

Coreon

“This dynasty wagy followed by the Kaianian Dynasty Whlch
was founded by Kai Kobad. - One-of the Kings.of this dynasty -
~was Kai Guétaep, otherwise called Kai Vistasp. In the Seriptures.
" of - Zoroastrian religion he -is mentioned and referred to. |
jZoroastor flourished in the reign of this King! " “The religion
.revealed by Ahula Mazda ‘to Zoroaster was’ by Zoroaster
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eommumcated to - I\mm V1staap and was then promu](rated”
‘amongst the people.. Oriental scholars and historians have tiot’
been able to fix with any certamty the period of the relgn of

. King Kai Vistassp. Many are inclined to fix the period "af five.

‘or'six thousand years before Christ.. Dr. Haug believes Zoroaster,

- -flourished .about 1100 B.C. Whereas Professor " ‘Darmesteter”
- believes that he flourished. somewhere about 600 -B. C. ~'This,
"however is the latest date fixed by. any. historian or Onental
. -scholar and all that can: be said with some amount of certainty is.
_that Zoroaster lived.and flourished considerably before 600 B. 0.

Souie of the seriptural writings and prayers, however, are shown

40 be much older than 600 B. C. For instance, the-Farvardin
“Yast is said’ to have been. written about 1500 B..C. and the
.sounder opinion séems to be that Zoroasber ‘flourished ‘long.
‘before 600 B. C, The Kfuaman Dynasty was followed . by the'
' Achamenian Dynasty. - During the reign of the last Kmo- of this

dynasty, Alexander the Great conquered - Persia. - It is beheved
that a great portmn of the Avestaic literature was burn’o or Ios(z
during this invasion and conquest “of Persia. Tradition has 1{;

' that Alexander himself set fire to a library containing Zoroastrxan
. scriptures, but many Oriertal scholars believe that thlS is'an
. unjust slur cast on the congueror of Persia, However that may

be, the fact remains that about this period a great port,lon of the

- seriptural literature of the ancient Pérsians was. lost or, burnt
“The period which followed the conquest of Persia by Alezander*

was, 50 far as. the Zoroastrians were concerned, a perxod of -

* darkness—during which the religion sufféred considerably. = After”

the dark ages, came the Parthian Dynasty. During the relo*n of
one of the kings of this dynasty the religion of Zoroaster bemm to i

' revwe, and in the reign’ of the first King Ardashir Babegan: of,’
* the- Sassan_mn Dynasty which followed the Parthian Dynasty, .
- “Zoroastrianism became- the . religion of the King and.of.the-

.Empire of . Persia. ‘In. -the reign of Ardashir Babegan, .

" Zoroastrianism hecame: the -religion of the State—its scattered .
.scriptures were collected—the Avestan writings wefe translated |
‘into the Pehlvi Ianguage, and commentaries were written, The . ‘

original scriptures that were lost weve about this time rewritten

.and reproduced by men whosé forefathers had- committed them
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' to memmv :md in thsxb Way tla'xsmxt(ed them from father to son.-
Oné, of: the oaqsaman Kings' that followc 1 Ardashir Babégan was
- Snapur the. Second. The gleatest Dastur. known to . the -

* Zoroastrians of all* ages—Dasturan Dastur Adarbad Mxhazesh-- ”s -
:  SoomasaL:

»"lpuna flourished in his reign. . Shapur the Second remned over’
- Persia from 309 to about 820 A. D. and.- duting this period. the
_Great Dastur composed and wrote the Patet - Pashemam, Duva-
Nam Satayoshm, Tun Ddrosti and other prayers, and. almo=t all.
~'«the Afrins,  This ‘great apostle of the Zoroas’man relmon is
regarded- with the highest reverencelby all trie believ ers of the °
. Zotoastrian faith ‘and the - ‘prayers composed by him arcat this
day-recited and regarded: with the very gleatest of veneratmn by
'-'"the Paxsis professing the Z oroastrian faith. - TN

, Zoroastrxamsm flourished in Persxa, Wxth varymrr fortune 1ill
' the persecution of Mahomedans drove the ‘majority ‘of those'that *
_ professed that religion. out of their’ ancient home, A body of
Persians professmg the. Zoroastrmn rehgxon were compelled by
~.‘refzson of religious: mtolera.nce and’ perseculion to leave Persia.
. about 1200 ‘years ago. They first took refuge in Kohlstan, where

:they rema.med for about 100 years —they then went to the Islo
’-fof Ormuyz, where they remained: for about 19. yea,rs They then
" came to D1uJ near Kattyawar, and remained there f01 about 15 .
'years From Diu they came to Sanjan, and there they settled
down f01 very nearly 700 years, ‘From SanJan they spzcad over’
"varlous placee in the ‘Gujarat district and their principal head--
‘quarters now are Bom bay, Nuosari and urat A sprmkmc of
'Darms are to be found in several v111ages in- GuJarat “They
‘derive their present name Parsi from Fats, in Persm from whlch
,!place they ormmally came to India, - " ‘

. It was thelr qtaunch adherenee to their own relwwn and thelr

,1efusa1 to adopt the religion of their Mahomedan conguerors that
. was the cause of all the sufferings they had to undergo. They
_preferred to leave their country and exile themselvestoa foreign-
Jand rather than give up the religion of their forefathers: ‘They
have persevered in ' their religious _beliefs, preserved their old_
. institutions and customs and have in the _country of- thelr
’ Aadoptmn contlnued to- follow the. anment rehglon ‘of their
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rehglon promuloubnd by Z noasbur is ‘the performance of certam

~"days are otherwise known as Dosla or Farvardfran days. ) ’l‘hese
- Farvardgan days are days that are sacred to the Furohurs. o
" Before. proceedmg with the consideration of the ceremomes .

‘themselves, it is very necessary to have clear conceptxon of what
the Furohurs are, according to the Zoroastrian scriptures, : 'I.‘he

" Furohurs are constantly referred to in the Sacted Books: of the

" Zoroastrians, and are the same as- Fravashis. “ Furohut” is the

: modern Persian name.” - Fravashi is the corresponding- Avestaxc
- nmne. In Limbuwalla's case® Mr. Justice Jardine says :— -

e Accordmg to Dr. Haug these Furohurs were originally the departed soals
“of ancostors, comparable to the pitras of the Brahmins and the manes of the
- Romans. .Now they are regarded as Gualdlan Auge]s, each bem'r of. the gcod
oreation having one. : - L

That this is an error is. shown in- the case both- by the oml

T ev 1dence of the witnesses examined before me ay well. as, by

-copious quotatlons ‘from the original seriptures, - The same elror 1
- that Dr. Haug commits is- also committed by Professor: Dar-‘ :
mesteter, who in his Introductmn to the Farvardin Yast, sayst— -
“The Fravashl- is the inner power of every being that ‘maintains it a.nd
 makes it grow - and subsist, Originally the Fravashis were the same ‘a8 the
Pitris of the Hindus or the Manes of the Iafins, that is to say, the everlastmg
and deified souls of the dead.” : LT e
Al the three witnesses in this case aro profound scholars of the :
Zoroastrxan scriptures, whose opinions are entitled to far greater :

. Wewht agree in sayingJdhat what is stated a.bove by Professor -

- Darmesteter and Dr. Haug is erroneous, and they have - quoted
passages from the original scnpbures in support of thelr views.: -
_Dastur Darab in his evndence s8ys t— SR BRI

«In his introduction to the Farvmdm Yast, Plofessor Darmesteter says

~ that the Fravashis were ougmally the same as the Pitris of the Hindoos- or_.

.-Manes of the Latins, " his, according to my opinion, i8 incorrect ; it is merely
the conjecture of Professor Darmesteter. . According to the Avesta the.idea -
" of Fravashis is that they are Spiritual Existences which were bronorht into -

-bemfr by the Almxghty bef’ora he oxeated the Umverse. They . c'xme mto

W (teen 11 Bom.441atp.446. o
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bemg bqfore all matenal cxeat:on every man born or.-unborn has a Pravashi - ]
of his own, according to the Avesta. After the Birth of the man or woman his’ m:;
"ot her Fl&Va.Shl watches over his actions and guides him to the right path. The © ~C. TARa. .

" Fravashi protects him’ or her from all evil, After death the Fravashi goes o Cﬂ‘:vn _,i
to heaven, and the soul, according to his deeds, goes. to heaven or hell as'it . toox:sui.

. deserves, According to Zoroastrianism’ the Fravashi is-not responsible for '
the man's good or bad actlons The soul is responszble for all acts committed -

“in life." ‘Inanimate obJects have their Fravashis foo. Thie Fravashi aids both

: ammate and inanimato objects—animate objects: in their moral and physxcwl

devempment inanimate objects in their growth and’ development o

#:= % Furohurs are not souls of the dead. ’Ihey are totally different Entxtles :
Sonls of the dead ars known as Ravan. Ravan is the Persian word - for the _
'_»:soul of the dead.. __The Avestaic word for the soul of the deal is Ura,va.u ;

“Ervad J1va,n31 Mody confirms. this. He saysi— _v

’ ‘_ ¢ The Fravashis are quite distinct from the souls of the dead or fr')m the souls
* of the living. - Fravashis and - souls are not identical in any respect * * *
the souls and Fm‘obu are two" dxstmct Entities, That appears from ‘various

- parts.of the Zoroastrian scriptares.” :

~ The Wltness then points out several passages, which are “put
’»)lm and inarked Exhibits Nos. 22, 23 and 24 in’ suppmb of hls
"" statement, and then goes on to say, R g :
_ ¢ Thore ate similar passages in various - rehgtouo books making sumlar
: dxstmctmns between the soul (Ravan) and I‘urohm A human being is said to
possess botk soul and Furchut. The fanction of the Furohur’ dul‘ln0‘ a human’
“being’s life is to guide the soul in patlis of virtue. After a man’s death the
~soul meets’ with the consequences of its actions . in the world, The Furohur .
) mlxes with the other Furohurs of the world or goes to its abode in Heaven.’f

Ervad Sheriarji Bharucha, who followed Mr. Ji ivanji Mody,
: conﬁrmed the views of the previous witnesses, That the view
of the total distinction between the souleand the Fravashi of a
- human bemor is abaolutely correct appears from the- followmg
original scmpbura.l passages placed before the Court. - ,
£ And (having mvoked them) hither, we WOl‘shlp the spirit and coneclence, the

" intelligence and Soul and Fravashi of those lwly men anal women - who early -
. heard the lore and Commands of God.” ’ ‘
" (Yasna Ch. 26, para, 4,. Sacwd Books of the Ea.st ” Vol 31, pave 278
Exhibit No. 18,) . , i
o We present hereby and we make known, as our oﬁermg to the bouutxful_
Gathas which rule (as the leadmg chants) within (the appointed times and-
«seasons of 'the Ritual, all m_u- landed riches, and our persons, too-etbet with our
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. Exhlblt No. 22)"

R Yea,I desire to approach the I‘lavashls of the Saints wnh my praxse,_:'-.f
» 'choubted (as they are) and overwhelming, the Fravashis. of those who held to -
" the ancient lore, and Fravashis of the next-of-kin; and T desire to approach‘f

* Exhibit No. 23.)

. the Yasna, paragraph 2, we find this passage :—

THE INDIAN LAW REPORTS [VOL. xxxm.ﬁ

very bones and txssues, om founs and fozces, our conscmusness, our Soul cmozf
- Fravashi” . :

‘(Yaara Ch. lv, para. 1 “ Sacred Books of the Eas‘ ", Vol 31 pave 294 v

. RN

towards the Fravashz of mine own Soxl in my worbhxp with my prmse 4 K e
(Ya,sna Ch. xxiiiy para. 4, € Sacred Books of the East " Vol 31, page 273,'3

ry

# All pure Hezwenly Yazatas we' pxeuse——:;ll earthly Yazatas we praxse— :

e praise our own Souls—We praise our own Fravaski. Come blther to help
~ me, O Mazda.. The good, strong, holy Fravashis of the puré we pmxée ’

- (Khorséd Nyaz—sl;iéggl’s “ Avesba_\ » voluma iii, P 7, Exhibit No. .24) i

" These are not by ary means the only ‘or solitary pvassadés in

the holy writings showing that the soul is entirely different and .
distinet from the Furohur, Ahura’ Mazda Himself, ‘the Cleator ;
of the Umverse, has o Fravashi of his. own., In Chapter 26 of

“And of all these prior Fra.va,shw, we worshlp here the I‘ravashl oE'.
Alufa Mazda, which is the greatest a{xd the best, the most beautiful’ and .
‘the firmest, the most wise and the best in form, and the one that a.ttamsﬁ»
the most its ends because -of Rmhteousness "o« tacred Books of . the’

" East, " Vol. 31, page 278,) N : -

Paragraphs ‘85 and 86, Chapter 24 of the Fa.rvardm Yast

~ (Exhibit No. 2) (< Sacred Books of the East,” Vol. 23, page 200)

shows that not only are there Fravashis of human beings, but -
‘there aré Fravashis of the Holy Creatlon and of -inanimate -
ObJeCtS, such. as fire, water, sky, plants, the: earth -ete. '

- By ‘far the best description of what is the true co_nceptibn' of

- the Zoroastrian religion regarding Furohurs. that I have come

across- is contained in Naib Dastur Rustomji Peshotan Sanjana’s

very learned book ¢ Zarathustra and Zarathustrlamsm in the'.
Avesta,” at page 242 He says there {— ,

" “Before proceedmg further it would be useful to. say . a feW words

shout - the signification of the: term Fnavashl, that so often occurs.in our

Sicred writings.. The word is derived from Fra—-forward and vared, or
vakhsh—to grow, to: mcrease, to advance or to cause prosperity. - Flavashl .

o is then, that ammatmg power, in ) bemg Whlbh _causges growth 1nmease,.
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f;: _advmcement or prosperity. The Avesta tells” us ths,k all bemos includmg -

© Abura Mazda Himself, have -gob-their own Fravashis. The earth,
. the fire, the sky, the Water, the plant, the animaf, the Blessed Shrosk,
_5 the truest Rashna, Mithra, Mathra- -Sapanta, and’ all ‘other things, exther
*, material . or immaterial, have been endowed with that power which tends
. to preserve and promote their well-being, Man also possesses it . ¢ .
.. The Fravashiy of living holy men ars more powerful than these of the

.departed. From . tha former the world derives benefit - dirsctly, whereas®

" from the latter only mduectly through their. good example and influence.
It is through the Holy Fravashis that the earth, the water, the plant,
* the animal; and all other things, hoth animato and inanimate, are preserved and
. promoted in this world.”

A With reference to this quotatxon, I thmk lt is nece:sary to-
* mention that for every statement made -therein the lgarned -

- author has cited authority in his footnotes. Professor Darmes

. teter seems to suggest that the conception of Furohurs as givén .

-in the above passages is a conception of a later date, for in his
_ introduction to the Farvardin Yast, after saying that the Furohurs
- are the same as the Pitris of the Hmdus and Manes of the Latius,
- he goes on to.5ay = ‘ :

““In tomse of time they fouml a wider doimain and 104 only men but -
: goods and even phyawal ob;ects, lxke the sky and the earth etc, had eack

a Tl’W&Shl

+ There is only one remark to be made in connectxon w1th the
opinion’ of Professor Darmesteter about "this - conception of
_ Fravashis having come into existence in Iater times and that is

~ that it.is entirely contradicted by the original scriptures from -

which I have quoted,passages above. - The witnesses in' this

“case ‘who aver emphatically that this opinion is erroneous and
. that the souls of the dead and the Fur?)hurs are totally - different
and distinet and have nothing in common, are supported by .

‘original scriptural texts. Para. 76 of the Farvardin Yast
- {* Saered Books of the . East,” Vol. 23, p.-198) proves that the
Fravashis were brought into bemtf and were already in exist

ence before the Almighty created this world. ~ The para, runs ;= .

v"‘f‘They are the most effeotive amongsh the creatures of the two Spirits,

they the good, strong, beneficent Fravashis of the faithful, wko steod hold-
" ing fast w]zen the two Spirile Maled the wo’r?d the good qplut and the
evilene.” . .
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~ seems to be fairly clear from the followmcr questions he put fo;
" Dastur Darab,

- who have not read the Beriptures that Mukiad ceremonies brmg benéﬁt’to'».

" 80 well known now, genemlly known smongst the Parsis 30 years ago?” .22

THE INDIAN ‘L&W REPORTS [VOL XXXIII

It is true that in tna.t portion. of the orlgmal Gathas tha.t

- remains to us there i is'no reférence to the Fravashis, .but Er\ ad
Shermrp points out that the earliest refexence to the. Fra,vashxs
~is in the Haptang Yast, which is a portion of the Yasna. It i is
-written in the Gatha, dialect, and. the refore, he contends, it must
‘have been written very mnear ‘the time that the Gathas were

written. The plaintif”s ‘counsel ‘was throughout . the hearing
most ably assisted in the conduct of his case by men who have-
made a study of ‘the scriptures relating to the Zoroastnan

" religion, but he was not able to cite one single text or passage

which could even remote]y support the theory that Furohurs and’
souls of the dead were one and the same thing. This theory i is

~ the *foindation on which the judgment of Mr. Justice Jardlne is’

based in Limduwalla’s case®, After a perusal of the ev ldence
recorded in this case—principally the evidence from the Scrxptures

‘themselves—I do not think there is any possible room to doubt

the conclusion thab the theory that Furohurs and ‘souls” are

.the same or have anything in common is wholly and absolutely

fallacious. Thab this is the conviction forced upon the mind of
the counsel for the plaintiff himself after a study of ‘the sub‘)ect

Question—<Those who have read the Sciiptmes know thé dlﬂt‘éfehcé”
between. Fravashis and Souls, bat is it nob.a general belief amongst those

the Souls of then' (deceased relatives P »

 Answer—* They beliove that tha Sonls are pleased They beheve that one

' of the benetits is that the Souls get pleasure and satisfaction.” et *

Question—* Was the distinction between Pravashis. and Souls, whwb u-

- Answer—* It was known, but I cannob say what was generally knowu
30 years ago.” » o . : .

. Onee it is estabhshed that hhe Fravashm were created before
the world and came into existence before any human being was’
created, it is impossible to believe that they are the same as, the

_ souls of the dead. Besides, how is it possible to concelve that.

the Fravashis of Immortal Amasha-Sapentas, or Archa.ngels, and

() (1887} 11 Bom. 441,
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Izuds, or Anvels and the Fravashls of ms,mmate obJects, hke .

-the sky, earth and water, be the same as the souls of the dead.
- The :clear and lucid exposmon of the real nature and meaning
. of what the Farohurs are according to the relmlon of Zoroaster

that has been given by the witnesses-in’ this .case, ‘supported by
original texts, destroys the very foundation on Whmh the whole -

" fabrie of Limbuwalla’s case®™ is constructed.

Havmﬂ seen what the Furohurs are according to the scnptures

of the Zoroastrians, I think it is necessary here to examine
-shortly what those seriptures are that have remained to us at
the present ‘day and are available to us for anthoritative
reference. . It appears from the study of the literature now
- available to us that in the most ancient times when Zoroastrian

religion came into existence, there were 21 Nasks (books) of
the Avesta scripbur’es.’ All except about a fifth- part of these.

holy writings are lost, What remains to us of the original 21

Avesta Nasks are the Vendidad, the Yasna, the Visparad, and.
the Khordeh Avesta. Of these the oldest are written in the .

- Avesta langua,ore, the next in antiquity are written in the. Pehlv1

" language, and then come’ those that are ‘written in the Pazund'

‘language.

The Verdidad is a Code of 72 Rellglous, Soczal and Moral Laws_f'.
- of the ancient Iranians, and it also contains an enumeration of

‘sins and their punishment both here and hereafter..

. The Yasnz or Yejusni consists of 72 chapters. The five Gathas' ‘
fo1m part of the Yasna chdpters, The Gathas are hymns éxpres-
_sing - philosophical thoughts on the teachings of the Prophet

" Zoroaster and on the good Spirits the Amasha-Sapentas and the

* Tauds that work with the Deity, The Yasna contains invocations
to the various Fzuds and describes their several functions. It
" also contains liturgical directions and prescrzbes the thual to be

- observed ab the performance of cerfain ceremonies,

. The Visparad, consisting of 23 chapters mostly contams m-'

vocatxons to the Amasha@apentas and the Izuds,

'The Khordeh Avesta contains Afringans, Ghes, Nyaz, Yasts,

I’o.tets, Afrins and certain other prayers.

1) (1887) 11 Bom, 441,
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* ‘Besides the Nasks that remain to us we lmve various other

‘books” of antiquity and authonty which are accepted by the”

Zoroastrians as formmo' a part of their religious seripbures. . . 2

One of such books is the Dinkard. It is the compilation of©
Dastur Atro Froba, and is ascertained to be written a thousand”

. years before now. Dastur Darab has already translated a pors:
. tion of this work and he is engaged now in translating other:
. portions of it. Dr. West’s translation of the Dinkard is in the

87th volume of the Sacred Books of the East” and is prefaced..
by an exhaustive Introduction giving the nature and character of .
the composition, Dr, West says: It is evident that the com-:
pller intended, in the first place, to give werely a very shmt
account of the general contents of each Nask, to be followed by a a

* detailed statement of the partlcular contents of each chapter,ebc

Another work of authonty is Shayast La Shayast, mea_n_ma._(
the Proper and Improper. Its translation in English is in the

" fifth volume of the ¢ 'Sacred Books of the East.” The Intro
> duction describes it as “a compilation of miscellaneous laws and_
) customs regarding sin and impurity with other memora,nda about
_ceremonies and religious -subjects in general’” Dastur Darab.
. points out a reference in the book to the Hasparam Nask, Whmhhg

existed originally in. the Avesta language, as showing that th’é'

| ~ author had drawn his materials from the original Nasks before
.they were lost, because the Hasparam Nask is one of the

original Nasks that are now lost to us. Shayast La Shayast was

" written about the end of the Sassanian dynasty—-m the mlddle

of the 7th century Anno Domml

- Another ancient compllatxon whlch is regarded as a book of
authority relating to the Zoroastrian - religion is the Sad DM‘,/
which literally means a hundred subjects, Its age and author-
ship is lost in antiquity. Its English translation appears in the.
24th volume of the “Sacred Books of the East” and the intfo-
duction states that it ‘is geperally accepted as a work of.
“important authority” and contains a “’convenient summary of
many of the religious customs handed down by Pehlvi writers.”

The Nirungistan is another book relmnd to Zoroastrmn
scnptures Itisa Peh1v1 composmon and its author is unknown.
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- It came iuto exlstence somo time between 226 B. C. and 603 A.D.
‘ “The -whole book,” says Ervad Sheriarji, “is a ceremomal

. code, or rather a manual or guide book for priests. The book '

" deals with the duties, functions and rules relating to the Ervads

or ordained Priests.” This book is published by the Parsi
- Punchayat, and Dastur Darab has written an introduction and

given the vauous meanings of the words in the orwmal texts,

These, accordmo' to “the evxdence gwen before ‘me, are the
principal authoritative seriptural wnbmos, governmrr the Zoro-

astrian rehglon v

I will now consxde: what are the Muktad, Dosla -or Farvar-
digan days, All these three expressions refer to the same thing.
The three fundamental beliefs of Zoroastrianism, or the three

- Essentials of Zoroastriah religion as Ervad Jivanji Mody calls

. them, are 1= ,
(1) Belief in ths existence of One God«-‘Aburzi Mazda; :
- (2) Bolief in the Immortahty of the sonl - and

earth,

Through a mistrke in the calendar, however, there is a difference
of opinion amongst the Parsis of the present day as to the date
when their year ends and the new year commences. The larger
saction, the Shenshais, believe that their new year commences
in the middle of Sepbembﬁr, while the smaller sect, Kadmis,

*hslieve that the new year commences a month earlier. There
1is o other difference between the sects so far as religious beliefs
~are 'concerned. Tha Zoroastrian year consists of twelve months
each of thirty days. But ab the end of each year occurs five

- Intercalary days which are known as Gatha Ghambars,
. These are the holiest days of thé year. The winter ended the
old Iranian year. The Muktad cercmonies are enjoined to be
performed at the end of the year. The majarity of Parsis in India

_regard eighteen days as Muktad or Farvardigan days. - Da,stut"*

(3) Bahef in the 1esp3m1b1hty hsreafter for good and bad .aols doue on

The Zoroastrian religion as revealed to Zoroaster by Ahura
Mazda and commuaicated by Zoroaster to- King . Vistasp and -
‘his other - disciples, - contemplates no sects or sections; the
community of believers in Zoroastrianism are all Mazlyasnians..
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Darab thinks tl.1é,'ﬁrst" and the last two days are not really

Farvardigan days, but that real Farvardigan days are fifteen—
-namely, the last five days of the last month of the year—the five

Gatha: Ghambar days, and the first five days of the new year.

~ Ervad Jivanji also says that accordmrr to the common -practice

prevailing amongst Parsis both in Bombay and the Mofussil,
Farvardigan days are ecighteen. A very small minority of the
Parsis of the present day are, however, of opinion that the real

| - Farvardigan days are only ten, and they say the first five days
of the. new year are not really Farvardigan days. How. this

difference arose is fully explained in Ervad Jivanji's book, an

* extract from which is Exhibit No, 23, However that may be, there
" isno question that the Farvardigan days whether they bs ewhl;cen,
fifteen, or ten according to each individual’s honest beliefs, are

days which are regarded by Zoroastrians as days of the greatest
sanctity. Thereare very few outward ritualistic practices amonwsb _
the Parsis. The principal form of profession of faith —the discharge
of the religious duties and obligations—the main observance .of '

' 1‘0110'10113 rites,—~consists in reciting prayers and havmrr prayers

recited by their Mobeds or Priests.

All witnesses agree in saying that the Farvardigan dzmys form

* the most important festival in the Zoroastrian calendar, and
. that the ceremonies performed during the Farvardigan days

form the most important ritual of the Zoroastrian religion,
They agree in saying that the performance of the Muktad
ceremonies during the Farvardigan days is enjoined by ‘

“the Zoroastrian religion—that those ceremonies are acts
of great religious merit—tbey form the most important

portion of their divine worship, and that according to the beliefs
of those that profess the religion the performance of the Muktad .
ceremonies not only brings down the blessings of the Almighty
on the party performing them and his household but on the whole-
community, be they .Zoroastrians or non-Zoroastrians—their

" King and his Satraps, and o the whole universo, . They are -

ceremonies that involve praise, adoration, propitiation, recogni-
tion and worship of the Supreme Being from all his creatures -
here below, - The non-performance of the Muktad ceremonies

. is, according to the scriptures, a sin which is taken into account
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f when, after death, a man’s good and bad actwns are wexghed .

R and reward or pumahmenb is"meted out to the soul.

- It must be remembered that what I have summansed above
are statements made by three of the most eminent living oriental

‘scholars and profound students of Avestaic—Pelhvi and Pazund—

* literature relating to Zoroastrian religion. In what they have -
-said they are in entire accord with one another and for every’
_statement made by them they have quoted chapter and verse .

from the original scriptures.

i It is said that Mr, Justice Jardme ] ﬁudm" in Lmzbuwalla s
. ease® “that the benefits which, according to the belief of the -

»

- Parsis,” resulting “from the ceremonies specified, are consola-

tion to the spmbs of cerbain dead persons and comfort to certain ~
living persons, afforded by certain of the Furohurs or prototypes .
of the dead, ’ is in accordance with the belief prevailing amongst
" the Parsis of the present day. The plaintiff’s counsel points to
" the phraseology . of the s:ttlement in the present case : “ Annual
Muktad ceremonies of the dead members of the family in both.
sects Shinshais and Cudmis,” It is possible that from the fact-
that the dead of a party performing the ceremony being inei-
dentally remembered during the recitation of some of the prayers, .
the ignorant-and the illiterate members of the -community may -
have formned an erroneous belief that the Muktad ceremonies are.
performed merely for the benefit of the souls of the dead. It

. has not, however, been seriously argued before me that tha

: Court is bound to be gpided by erroneous impressions produced -
~ on the minds of ignorant members of the Parsi community. One

-has only to read the very clear and convincing evidence given
" in the case and to refer to the scriptural passages placed be-

fore the Court to come to an. unhesitating conclusion that the

Muktad ceremonies performed during the Farvardigan days have
nothing whatever to do with the souls of the dead and have not

" the ‘Jeast tendency of conferring any benefits on the souls of the
. dead members of a family., The ceremonies enjoined to be per-

“formed ‘during the Farvardigan days are not in any way con-

' nectcd w1th the souls of the, dead and the suggestion that they are ‘

© ()(1887) 11 Bom, 441 at p. 447.
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s contradmted by -the scrlptures and the tenets of the Zoross- .

trian religion. All the ceremonies for the souls of the dead are -
performable on certain days calculated from the date of the

‘death, We have first, ceremonies performed for the benefit of .

the .souls of the dead for the first three days, and on the fourth
or. Charum day. Then follow the Dasma, or the tenth-day
ceremony, next the Massisa, or the thirtieth-day ceremony—next

the Chhumsi, or the sixth-monthly day ceremony, and then the

~ Varsi or the anniversary of the day of death. -In some families

the anniversary ceremony is: performed for several subsequent

- years, All ceremonies after the first three days are more or
. less commemoration ceremonies; for if the scriptures are true, :
" nothing that oune can d» affects the soul or redounds to its be-

nefit after the fourth day. According to the beliefs of the
Zoroastrians founded upon:their ancient scrxptu'es, the soul
of the dead remains in the place where death takes place for

‘the first three days. On the dawn of the fourth day the soul

ascends ‘and reaches the Chinwad Bridge. There the Angels
weigh its good deels an] its evil acts during its sojourn on-

- carth, and if the good deeds outweigh the.bad ones by certain -
Cetrs, the soul is allowed to cross the bridge and: enter.the’
“ahode of Heaven. If, however, its sins outweigh its good deeds -

by certain Cetrs it is thrown from the bridge into hell below. "
On the fourth day reward or punishment is meted out to the soul -

. and the Judgment is irrevocable, There is nothing in the

scriptures for the redemption of the soul after the final judgment
of the fourth day. How then can it be said that any ceremony or

_ prayers performed or recited after the fourth day can tend

towards or can be intended for the benefit of the soul 2" That.

- the Muktads have no connection with the souls of the dead, is, T
- think, also clear from the fact thab the time of their performance

has no reference to the date of the death of individuals.

If the belief esists in the minds of some that Muktads are
intended for the benefit of the souls of the dead, it clearly is an -

" -erroneous belief for which there is no foundation whatever, and

can only exist amongst the ignorant and the illiterate. In the
Zoroastrian religion no days during the year are as holy as the

»Fmvardlgan days and no ceremomes 50 sacred as the Muktad' )
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ceremnmes. The observance of the Farmrdwan days . and the

‘ performance of - the ‘Muktad ceremomes is enjoined by the Zoro.

astrian seriptures. Pa.radraphs 49 to 52 of the Farvardin Yast

x

h a v PO L. -
show th t the Zoroastrians are asked lto pe form certam cexe ~ Soowmuan
. R R

" monies durmg the Fa,rva.rdlgan days,

The Farvardin Yast is written in the Avestmc languade, and
“its éarliest age is said by some scholars-to be 1500 B, C.; whilst -

. others orwe 600 B. C. as the date when it came into cxistence,

‘Dastur Darab and Professor Ma*c Muller are of ‘opinion that the :

former date is correct -
" This Yast is dedicated to the Furohurs ‘and is a glorlﬁcatlon of

the powers. and attributes ‘of the E‘urohurs in general,” On'the
Fa.rvaldwan days the Furchurs “come: and go throuch the -

Borourrh—-they go along for ten mghts askmo' thig: ?— (Para. 49.)

- «(50). Who will praise us? Who will offer'us’a saorifice? . Who will -

meditate’ upon-us?" Who will bless us? Who will receive us with meat

“and " elothes -in "his hands and with prayer worthy of bliss? Of which of *
us will the name be taken for invocation? Of which of you will the soul .
be worshxpped by you with a sacrifice? To whom will this gift of ours :
ba given tliat he may’ have never-faxhng food for ever and ever? kS

(Exhibit No. 1)

g,’.""Paragraphs 49 to 52 and the concludmg paragraphs, moro
j;vpartlcularly paradraph 157, of the Farvardin Yast, have been .
very fully discussed before me. -Great light is thrown -on the
meaning of paragraph 50 by the explanatory Exhibit No. 20.
It seerns from- the evxdence of the witnesses that all the cere. ,

monies performed durmg the Farvardigan days take their origin

from para: 50; and the:concluding paragraphs show that it a

Zoroastnan performs these ceremonies the Furohurs ¢ will leave',

the house satisfied and carry back from here hymns and worship ~ -

to the Maker Ahura Mazda and the Amesha Sapentas.” Exhibit
,No. 20 is & transccipt of . the ongmal paragraph into Gujarati
characters and then the msaning and-the-indication of each
, expression is explained in English,- All the witnesses say that

Exhibit 20 gives a correct exposition of the meaning of para. 50 :
of the Farvardin Yast. The plaintiff’s counsel complained that .~

. it was prepared for the purposes of this case. His original
mformaf.lon was that it was prepaled by Ervad Shermqn, but ha
G 16548
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éubs‘éQﬁently asceftafinea $hab it was prepaved by the Advocates

" Qeneral’s Solicitor, Mr..Vimadalal: Nobody ever- pletended that

lt was nob prepared for the purposes of the suit. | -

All Ican say of it is that it has been extreme]y helpful to me

When the Furohurs come dowu to the earth durmg the Fanvar- .

‘ fdlga,n days and ask for the performmce of the. ceremomes as.

mentioned i 1n para. 50 of the Farvardin Yast, they go on to sa),

(51) * And the man who offers them  up & sacrifice with meat and’ clothes

__inhis hands, with-a prayer worthy of Bliss, the Awful. Fravashxs of -the-

I‘mthful satisfied, unharmed and unoffended, bless thus ;—
(52) “ May there be in this house flooks of animals and wen! May thele

’_be a swift horse and a solid chariot ! My there be & man who knows how, to
" praise God, and rule inan assembly, who will offer us a sacrifico Wlth mea.t
and clothes in his hand a.nd with a prayer worthy ‘of bliss.”

 There can be no doubb that. the petformance of certa,m cere-‘
monies during- the Farvardigan days is enjoined as- the dutv of:
every true Zoroastrian by  Ahura Mazda himself, In the Biha-:

_' man Yast, para, 45, Ahura Mazda, speaking directly to Zoroaster, .
“reveals to him in a prophetic spirit that the Farvardigan cere-~
- monies will not be performed with the same devotion they should:

be pmfo1med in the troublouq tlmes in the future.

He says to the Prophet —~
(46) « And they pra.ct sa the appomted feasts of bhexr ancestor the propl-'

’. txa.tlon of Angels, and the prayers and cer emomes of the .season Festivals and.
Guardmn szrm in various places, yet what they pmctlbe they do not believe «
. “m unhesitatingly ; they do not give roward lawfully and bestow no gifts a.nd

alms, and even those they bostow they repenb OE aga.m ”. (Exh1b1t No. 5)

"'. Thxs passa(re is explamed by Dastur Darab as follows —

X Fatvatdlgan is one of the appomted feasts referred to in the pnsg'\o'e, .
mstnad of ‘appointed’ I would translate the text as ‘established” The

"orlg‘nal text is Nihatak in PehIVI, which means established by 1evelatlon

aml followed by the Ancients. The Fareardigan ceremonies are’ ceremonies
which are apponted by the Deity Ahura Mazda and it is the duty of every
true Zoroastrian to perform the ' ceremonies durmu the period fixed for

_ them, The prayers and ceremonies of the . geason featlva].’ referred toin
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the pas«tge are the thmbms 'md the pr ayers and ceremonies of the guardmu )
spmts are the prayers and ceremomes Eald and performed during the

Farvaldwan days o

The Ba.ha,ma.n Yast, in which thxs passage OCGUIS, is the Pehlv1 .

translatxon of the original Avestalc text and is dedlcated to
"~ Bahman, ‘who is one of the Amesha’ Sapentas " The original

Avesta.xc text is lost, but & translation in Pehlvi has been pres
: served - The age.of the Bahaman Yast is the sanie as' that of the

Farva,rdm Yast. Inthe Introduction to ifs translation at page 50

* of Vol V of the  Sacred Books of the East;” it is stated that the -
] Bahaman Yast « professes to be a prophetlc work in which '
.~ Ahura Mazda glves Zoroaster an account of what was to happen '
" to the Iranian nation and religion’ in. the future,” ’ ‘Farvardigan .
days and Muktad ceremonies are also referred toin.the Dinkard
(see Exhibits Nos. 3 and 4); in the Shayast La Shayast (see :
~ Exhibit No. 6) and in the Sad Dar (see Exhibits Nos.'7 and 8)."
“‘There is also ‘a reference to the Farvardigan -days in “the Patet -
- Pashema.m (see Exhibit No. 9). Though - the temptation to'set -

.out all these passages and comment on' them is great, I feel that

- there would be “no limit to this Judgment if ‘I yiclded'to the"

temptatlon ‘Dastur Dar ab in his evidence has given very - clear

explanations of these passages, and I must _content myself by
merely recording that the various - passages from the seriptural
~ writings placed before the Court and- explained by the witiesses.

- leave no doubt in my mind that the Farvardigan days are the -

*days appointed for the performance of ‘the Muktad ceremories—
- that the performance of those ceremonies is énjoined by the reh-

- gion of Zoroaster—that it is a duty cast on every Zoroastrian by .

hls religion to perform M uktad ceremomes-— that -the performs

_ance of those ceremonies is an act of great:religious-merit which’ ‘
brmgs to the man who géts- them performed Hathim or Great

Reward (Exhibit No. 7), and that..the. non-performance of them‘
© is.a great.or what is always spoken of: a8 a Bridge Sin. (Exhlblb_
No. 8).- .Exhibit No. 9 is a passage - from Fatet - Pashemani
(Prayers of Penitence) -wherein the non-observance of Farvardi«

gan days and.the non-performance of the ceremonies prescribed -
for those days are referred to as sins . for which.the man ptaymg

expresses his penltence.
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.
. Tha usual ceremomes to be'performed dumng tho -I‘arv_ardngant »

- days are five in number ; (1) The various kinds of Afringans with;

-the D-bache preceeding them and the Afrins following them ; (2)
- Baj; (3) Satoowm ; (4) Furrokshi; and (5) Yejusni, Of these, the v
" Afringans, Baj and Satoom ceremonies are compulsory and must -
e performed. Dastur Darab thinks the- Furrokshi ceremony

must also be perfornied, but Ervad Jivanji. says it is performed -

by some and not by others. Yejusni‘is a very complicated, long ~

and expensive. ceremony, and only the well-to-do members of .

- the - community can afford to' have them performed and itis
’ ophoml with Zoroastmans to perform it or not. " The’ Dobache
_-of the Afringans precede all the Afringans. ‘It is an inyocation

“of . all the Furohurs including those of the persong who aze
* ‘specially mentioned on the occasion. In the Debache, the pnests
" mention the name of the town or city where the prayers are
' recited and they pray for plenty, joy, victory and happiness, ..
. The plenty, joy and happiness prayed for is for thé inhabitants .

“of the town or city, and the victory prayed for is the victor 'y of
the Sovercign over all his enemies, Ervad Jivanji, in the course
of his evidenge has told the Court that the benefit or help thab
is asked . of the Furohues in the prayers offered during the
Farvardigan days is-asked not only for the individual who -
invokes such help and- asks for such benefit, not only for the -
whale Zoroastnan community, but for all human beings.. Here :

-it may be mentioned that in all the prayers recited by a-
Zoroastrian he never prays for himself alone. He prays for the-
community and for all peoples quite’independently of their )

) being Zoroastrians or otherwise. He is utterly. unselfish when. -
".he approaches the Almighty and asks for His blessings. He

asks them for all, he prays for universal joy, umversal prospemty

- and for the well-bemw of all men of good hfe

The Enghsh translation by Bleek of the Debaehe to the .'
Afrmgans is given in the ‘third volume. of Spiegel’s Avesta and

- arked as Exhibit No. 10 i the case. - The different Afringans

are deseribed 'at some length by Dastur Darab in his evidencs,
‘and I do' not think it is necessary to discuss them here excepb

~ perhaps to refer to the Afringan Ghambhiar, which is- not
- included in any of the Yashs, and whlch contams prayers for the-
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:Sorerezgn Pamdmphs M t018 of. thls Afnnrran Ghambhm,"

-which.is. Exhibit 14 in the case, contain solemn prayers for the
-Bovereign' of: the. country, and for all his.Satraps and Vice

regents,.: As translated by Dastur Darab, the praycrs berrm beh ;

“the. followm0' sentence fa—

K In the name of Ahma Ma.zdx ths raspleudenb a,nd glm fous, .I bless iwith -

my prayers “the Rulers of the eountry the Chxef of all Rulers of" the.
country .

kS -

" The’ pmyels then go on tc mvoke the blessmcra of the Creator '

_on the Sovereign, and on all his 1epresentatwes. They contain
supphcatl.ons for his health and his happiness, and pray for his
long reign and for victory over all his enemies. These four

pamwmphs are recited at the end of every Aﬁ ingan and Dastur »

Damb says tha,t. o e -

| ®This BIessmg on tho Rulers and the Ghlef of fhe Rulers is qmte mdepen -

denb of the Rulers or the Chief Ruler of the Rulers bemo a Zoroastrian or
no{; This blessing, whenaver recited, would apply to our King Emperor and
'a.Al subor&mate Rulers under the Empire.”

Ervad Sherml ji in hIS cross-exammatlon sald

K It is no(; concct ‘that in tha.t pa.ssage (Exhxbxt No. 14) Zoroastrian
Sovemxgn ismeant. It means g any Soverexgn-zmy good Soverexo'n who reigns

, wxse!y, Just]y and well "
B ™

Refcrrmn' to the same paragraphs, Ervad JIVH.DJI Mody in hlS :

'eross-e\ammatxon saldt= - - v s .
. o

e Readmg the passage ab page 371 (Exhibit No. 14) I say thab this does ’

‘not rveferto a Zovoastrian Sovereign alons. It means any Soverelgn or
Ruler. The passage was resited ‘at the - _Allbless Bag.on the occasion of the

Coronation of our present Soveralon, and that shows that every Zoroastrian

has uaderstood it in the sense that it refers to Soverexgn nob necessarily
Zoroastmm. Co

After the Afrmnan follow the Afrins. They are not the same, |
‘hke the Debache, but vary with different Afringans. Shortly

stated, Afrins are invocations to God to make men pious and
~ virtuous, to send down His Blessings on -all mankind. All the
. five coremonies ave described and explained in Dastur Darab’s
_ evidence and I do nob propose to discugs them here separately. .

T
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1907. ~ All the ceremonies. 1eferred to abm e hn,ve to be perfor med by

” Jéuiunm A prlests. From the mosb ancient times' & distinet and separate
- .. TAvAa.

“omawp “class, the- priests, have” existed amongst the Iranians, and their
o “only - source of livelihood is the fees they receive ‘from their lay

Soox.m,\r :
- brothers for the performance of religious ceremonies,  Some of -

 the officiating priests observe the Burushnoom, and they alone
‘can perform certain ceremonies, whereas the ordinary officiating - :
priests who do not observe the Burushnoom are entitled- to per-
-form certain ather ceremonies. A cettain number of descendants .
of the . prlestly class _have taken to earnmg their livelihood in
,} other walks of hfe, and this- class is-known . _amongst the Parsis
. a8 Athornans. Messrs. Padshah and Kanga, who have, rendered
~ such valuable help in this’ case are, for instance, dxstxnmushed
, _members of that class. Zoroastrian liturgical ceremonies are’
~ divided into two classes, the inner and the outer liturgical cere-
monies; . The inner liturgical ceremonies can only be performed
* in an Agiary or Atash Behram, and only by priests who-have
_ gone through the Burushnoom, and are observxnrr all ity reqmre-
_ments..” The outer liturgical céremonies are -ceremonies- which-
": can-be performed-outside an'Agiary or Atash Behram, thab is, at
" the private residences of the members of the commumty, -and.
can be performed by priests who are not observing the Burush-’
* noom. ' The main distinction is not so much in -the place as in.
" the priest performing the ceremony, for even the.ianer liturgi-
. cal ceremonies may be performed in a private residence if there
_ is a separate place which is cleansed, purified, -and temporarlly
consecrated for the performance of those: ceremonies—but in no
. &vent can they be performed by any priests ather than. those who .
are observing the Burushnoom. The inner liturgical ceremonies
are the:Yejushni, Baj, Vendidad and Visparad. The outer -
liturgical ceremonies are the Afrihgans, Furrokshi and Satoom. ~
An officiating priest must go through the Nahan and Martab -
" ceremonies, . No layman is -allowed - to. go - throuvh these
‘ceremonies—the man going through these ceremomes must. be a -
metber of the priestly class R
. Ervad Sherlu,rjl sayst . N .
i« Trot the most anciant “tines—from the- txme of Herodotus, the pnesf.s
- bs.a sepatate class have: exxsted_ amongst the Zoronstrians, - They were ca]ledv
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"the Magl. and in the performance of. religions- oeremomes the precence of a

“Ma"us was always necessary.. There is historical ‘evidence of this in existence,

. \
LT

Dastur Darab in the course ot' ev1dence, sald tha.b ~W1th the :

f’a‘j;except:lon of Baj and Yejusni a layman may perform the other

‘ceremonies if he is very poor. Hesaid if a man can afford it he

.- must employ & priest, because a priest is supposed to be more

‘pious and is more- conversant with the ‘ceremonies. . ‘This led to

a little misunderstanding, which was cleared up When Dastut‘

" Darab explained that what he meant was that it is a duty cast

' upon every Zoroastrian to get thase. or some of ' these ceremonies

. ‘performed by the priests during the Muktad days, and that the '
. hon- performance of them was a great sin,. Wherea.Zoroa,strla.n .

is so situated that no priest is available or where he is so poor

" that he cannot afford to employ a pmest rather than not have

__them performed he ought, in the opmlon of the witness, to, try
., énd‘perform'them himself. " He admitted that he had never
" known a layman - perform thesé ‘ceremonies. Whatever may

be Dastur Darab’s opinion on this point, the fact .remains that

from the most'ancient times the Magi in the olden times and’
- the. Mobeds or- pr1e3ts in the more recent times, have always :

. '.perfox med these ceremonies, and the scmptures of the Zoroastrlans
~contemplate that they shall be performed by the priests, For

: Vmsbance ‘the very Debache of the Afrmora,n shows that ‘that

Leremony is perfozmed by the priest, for, at the very outset, the
priést says :— ‘1 have performed the oﬁ'ermg I ha,ve oﬁeled
tha Daruns. I'now offer the Mayazd 2 Lo RERTER

N 0 layman could say “I have perfoxmed the oﬁ'emng and I
\ha.ve offered the Daruns. - - :

Tt has been the universal practlce exlstlng nmongbb the Zoro~-

astrians for centuries that all the Muktad. ceremonies should be

- performed by the priests and to this there never has been known, ‘

‘@ single’ exceptlon

" The ‘priests, as a rule, are wholly dependent for thelr lxveh- )

hood and for the mambenance of themselves and their families’ on’

;;-'183;
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. JAMSHEDIT -
: Herodotus wrote about the customs prevaxlmg amongst the Zoroastrians in lns .

i own tlmes whwh was 400 'B G See Ra.whnson s Herodotus, Vol. I paoes 217l'
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- the fees they get from their Iay brethren for the peLformance of

their religious ceremonies. The.Farvardigan days being con-,

tinuous—the Muyktad ceremonies’ being regarded as the most-
" sacréd—and this period being the- most holy amongst the

Zoroastrians, the priests durmg these days make a far larger
income than they do at any other penod during the year. The fees.

“received during the Muktad days are one of the principal sources
of a priest’sincome during the year,~ The observance of- the.

Muktad holidays helps-very conmderably towards bhé maintenance
of the priestly class. - - . - T
. The observance of the Fa,rvardlgan days and the performzmce

of the Muktad ceremonies have come down to the Parsis . of “the

pfesent day from times immemorial. Thab these F: arvardigan
da.ys were observed in the ancient times in Persia, Ervad Ji ivanji °

_ proves by Exhibit No. 26. "It seéms that in the year A, D, 575,
"Emperor Justin of Rome sent an embagsy to King Noshirwan of -
* Persia, otherwise known as Khooshroo the first. The Persmn_
~ King asked the embassy to wait, as he was then engaved in,

observmg the Far» ardigan days.

Exhibit No, 27 is an extract from the works of an Arablc author
‘named Albieruny, who' ﬂounshed about 1000 A. D. This passage
shows that the Muktad ceremonies were well known and duly

" performed by the Zoroastrians at and previous to, the time ‘the
' Ambxc author wrote his bhronolouy of Anucient Nations.”

"We have séen in the Wadia case thab as far back as 1876 a.

" Parsi created a Trust for the performancerof Muktad cerewonies. -

" Besides the recitation of prayers during the perfotmancé of -
the various Muktad ceremonies—fruit, flowers, - cooked food and
Darun or consecrated bread and clothes, are used in the perform-

* ance of some of these ceremonies. Ervad Jivanji in. hxs cross- .

examination explams the object. Hesays:~— . . =~

- “The original object: of using food and clothes was to prepare food- and

" clothes'and distribute them amongst the poor. Fruits and flowers are also

used in tha performance of the ceremonies. The idea is that the pal'tj'
praying says: *These are some of thy best gifts to us, O God, and wo
place them before you and offer them to you as onr humble ofEemngs.’ ~ The

-food and clothes are offored to all forming the Celestial Hierarchy-—the.
* Almighty—the Amesha Sapentas ~the Tzuds‘and .the Farohurs. The food-
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s not oﬁ"erei to the souls of the dead but to the ‘Fravashis and othe1 H:gher o007

, Intelligencies.  Clothes are consecrated only in the Baj ceremony. -Cooked J Vs .
food flowers ard fruits are placed before the priests performing” the Baj— _ (iu'l‘ﬁlﬁr )
- the Afrmozm and the Satoom ceremonies, and only consecrated bread (Darun) cn:;xn. N

ls used> in the performanca of the YeJushm ceremony » - Sooxanir,’

The ev1dence recorded in the case covers many points both of
importance and interest, but it is not possible -to discuss all of
“them within the limits of & judgment which I am afraid is already
t0o long, and I must leave the ovidence to speak for itself and
proceed to summarise my findings thereon, In considering the
evidence, it must be remembered that the witnesses who give
evidence before the Court were speaking from the scriptures
written in dead languages—they were elucidating many very
" abstruse and elhpblcal Passages—and they. were giving the
results. of patient ‘and laborious research over a vast amount -
of literature written -in the ancient languages. The perfect
-unanimity prevailing amongst them lends great weight to their
‘depositions, and there can be no doubt that their evidence is -
perfectly accurate and thoroughly reliable.

T find from the ev1dence that the lFarvardigan days are the
.most holy days during the Zoroastrian year, and that the per-
formance of-Muktad ceremonies during the Farvardigan days is
enjoined by the seriptures of the Zoroastrian religion, In para.
20 of the Farvardin Yast, Ahura Mazda commands Zoroaster in
times of danger or difficulty to invoke the help of the Furohurs—
who are the active helpmates of the Creator and with whose
assistance he wages a continuous and suecesstul war against the
'Evil Spirit.~ ‘

These Furohurs come down to bhe earth and exprcss a desire
for the performance of certain ceremonies during the Farvardigan .
days, These expressions of desire on the part of the holy Furo-
hurs have been interpreted to be commands ‘which & faithful
Zoroastrian is bound to obey. The ceremonies to be performed -
are indicated by the Furohurs, and the followers of the Zoroas-
trian religion have, from the most ancient times, been known to
perform these ceremonies and to recognise the non-performance
of them asa sin for which they ask forgiveness in the peniten-

B 1634—9
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tial px"ayers‘--the‘ Patet Pashemani. In the ancient religious.

writings the Farvardigan days are constantly referred to., They .
are the Season festival—the most sacred festival in ‘the Zoroas-

-trian calendar, It.is.established by historical evidence that these -
. ceremonies were performed in ancient Iran from the most olden

times, and the Parsis after their domicile in India have continued
to perform them, The performance of the Muktad ceremonies
is, I find, & religious duty imposed upon the Zoroa<tr1ans by the
proved tenets of the rehgwn they profess.

‘I further find that the cercmonies themselves are acts of
rehgxous worship. They inclade worship, praise and adoration .
of the Supreme Deity, and a thanksgiving for all his mercies, "~
They contain petitions for benefits, both temporal and spiritual
for all Zoroastrians—for all holy and virtuous men of all other"
communities—and they comprise prayers for the well-being and
long reign of the Sovereign, for good Government by him, and for.-
victory to him over all his enemies. The Muktad ceremonies”

* tend most unmistakably towards the advancement of the reli- _‘
" gion promulgated by the Persian Prophet Zoroaster, and there
‘can be no doubt, on the evidence before' the Court that the per

formance of these ceremonies is an act of Dsvine Worship in. 1ts
highest and truest sense, .. :

~ T also find that the moneys paid to the priests for the perform—
ance of the Muktad ceremonies forms a’ good portion of their
ordinary income. The priests make o higher income during the -

-Farvardigan days than they do during any other period-of the
" year, and the Muktad ceremonies form a sort of endowment®
*~ which goes a long way to maintain the priestly classes: whose

exxstence is necessary to the community of Zoroastrians.

I also find that, according to the belief prevailing amongst.
the faithful followers of the Prophet Zoroaster, the performance
of the Muktad ceremonies confers public benefits—benefits -
on the Zoroastrian community, on the peoples 'amongst.vwhohrh ’
they live, and upon the country which they have chosen as
their home. The fundamental principle underlying this belief
is faith in the efficacy of prayers addressed to the Greap -
Creator. Every right-minded human being—be he a Zoroas- .
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- trxan, Christian, Mahomedsm, Hmdoo or Jew, believes in the

‘eficacy of prayers prescribed by the religion he professes, and -

*_even the most indifferent and callous ‘of them approaches the
Almighty and vesorts to prayers in times of sickness, difficulty
-~ ‘or distress.. Any doubt or scepticism as to efficacy of prayers

addressed to the Almighty would be, to my mind, an unmistake-

able sign of debased and degraded human nature.

 Having found the facts as seb out above the only’ question
' that now remains to be discussed is whether the Trust created by
Bai Dinbai for the performance of Muktad ceremonies is valid in
“law. Ever- since Westropp, J., delivered the judgment of the

‘Appeal Court in Naoroji Beramji v. Rogers (” wherein he said -

. that the-law uniformly applied to Parsis mm’ their property
“before the legislation of 1865 was English law and that the

law applicable to {%at parficulsr case was English law (see

pages'll and 12 of the Report), it has been the fashion at the bar
to assume, that English law applied to Parsis in e/ matters. In
" .the early stages of the case I expressed some doubt as to
whether English law applied to the customary religious rites and
‘ceretonies of the Parsis and to their religious institutions, Mr.
Bahaiih\ir’ji has been at greab pains to discuss before me almost
cvery Parsi case both - before and after the decision
" I have referred to, and the diseussion has been most valuable as

- showing thab it is by nomeans correct to make an unqualified -

© statement that Enghsh law applied to Parsis in aZ2 matters as

would appear from various decisions of our Court since Westropp,

S dy -decided the case of Naorgje v. Ragers @ in which it was held
 that in those cases English law did not a.pply to the Parsis. See
Dhanjibhai v. Navazbai ® ; Mithibas v. Limji Nowreji Danaji © ;
Peshotam v. Meherbai @ ; Byramsi Bhimjibhas v. Jamselfi Nowroji
’ Kapadia @ ; and Sﬁapurjv v. Dossabloy ©).  However interesting
or 1mportant this discussion may be, on'a fuller consideration of
~ the case now before me, I have come to the conclusion that- for

O A6 4B H. O.R(0.C.IJ1 - (& (1858) 13 Bom. 302.

(.2 (1877) 2 Bom. 75, : () (1892) 16 Bom, 630,
_ 8 (1881) 6 RBom, £06: on appea! : (©). {(1905) 30 Bow, 850, -

_ (1881) 6 Bom, 151,
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present purposes it is Wholly unnecessary to dl..,CUSS this questlon,
here.  .T will proceed with the consideration of the question as -

- to whether this is a valid Trust in law or not on the basis that -

Envlisli law applied to this trust. Once the nature of the.

. ceremonies for which the trust is created is cléarly understood -
‘the question of law presents no difliculty whatever. '

- At the outset it is as well to observe that ‘the English laW ofv‘

’Mortmaln does not extend to British India. For this the Privy .

Council decision in the case of the Magor of Lyons . East"

: Imlm Company W, is a, ,very clear authority.

" In England the Statute I of Edward VI. Chapter 14, known
as “The Act for Chantrie’s Collegiate ” made certain existing

- religious trusts void and on the analogy of that Statute all trusts .

that followed the” passing of that Statute and were analogous -

“to those declared void by it were also held to be void. This, -

policy of the Law is spoken of as the Doctrine of Superstitious -
Uses, and it is well established by a series of decisions, that this
doctrine is not extended to India and has no application to: -
Trusts relating to religion created in India. .See Advocate-'
General v. Vishvanath Atmaram® ; dndrews v.Joakim® ; Joseph
FBzekiel Judak v. Aaron Hye Nusseem Ezekiel Judaﬁ @, and

- Yeap Cheak Neo v. Ong Cheng Neo ®).

' Tt is quite clear that it cannot be argued that the Trust in th1s
case is void because it falls under the Doctrine of Superstltlous v
Uses. It is- argued, however, that. the Trust is bad be-'

“cause it offends against the Rule of Law which forbids the
‘locking-up of property in perpetuity. The rule against

- perpetuity, there is no doubt, is a well-established Rule of Law.
and is enforced in India, as in England, with equal rigour, In

Cooper v.- Laroche® Vice-Chancellor Malins says: “there is
ro rule of law in England more absolute than that all property,
whatever may be its nature, real or pérsonal, must be absolutely-
vested in some person, and be alienable within a hfe in being -
and twenty-one years after.” v -
() (1836) 1 Moo. 1. A, 175, ) (187‘0) 5 Benu L. R. (6. C.J)488 -

(2) (1855) 1 Bom, H. C. R, Appx. ix. (8 (1876)L.R.6P. C, 381, -
(3) -(1£69) 2 Ben, L. R. (0. C. J.) 148, ) (G)_ (1881) 17 Cb. D. 368 at p. 372,
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“Section 14 of the Transfer ot‘ Property Act now enacts thls  :

: rule as substantive law in India. Tt is, however, an . equally
. well-established Rule of Law that this rule aoamsb perpetuities
- does not apply to Charitable Trusts. . ‘This exception to the rule
is reproduced in section-17 of the Transfer of Property Act which
enacts that the restrictions in sections 14, 15and 16 -shall nob

apply to property transferred for the benefit of the public in the -

Advancement of ReZz_qwn—Knowlednre—Commerce-—Health—-—

Safety or any other object beneficial to mankind. - Although the ‘

Transfer of Property Act does not apply to the Trust in this case,

its provisions are the reproduction of the Law asit ex1sted',

before the Act was framed and passed, and are a useful. guide
Cin consxdenng the question before me. -

* This exception in favour of [Charitable Trust, is ful]y recog-

nised in English law. In Iz re Bowen™ Stirling, Joy says i—
“ Property may be given tc a chanty in perpetmty 7

In Tudor on Charities and M’or(;mam, 4th Edmon ;ab pawe 131 "

- it is said 1~

" “This exception from the rule against- pe:petuities s well estabhshed. Ii-,
is founded upon grounds of‘ public pohcy, and is- essential to the useful
existence of Charitable Trusts.” S
* %Tn order, however, to have the benefit .of the azemptwn from the rulo

against perpetuities, a Trust must be chantable thhm the meanmg whloh‘

" the law assigus to that term,”

Tudor, at page 35 of the 4th edition, most- admxrably sums up

the result of numerous. authorities as to what in law 15 bhe

meanmg of Charity, in. the following passage : ~

“The word *charity’ has a technical meaning in Enghsh law, which. can °

" now only ‘be defined by a reference to the Statute 43 Eliz, ch. 4.”

" TIts preamble enumerates “a list of charities so varied and comprebensive

that it bacaine the practice of the Court: to vefer to it as 'a sort of index or
chart. The objects enumerated in- the preamble have in faot been treated
" as instances, the result being that ‘those purposesarc charitable which  the
statute enumerates or which by anslogies are deemed within its spirit
or intendment.’ There is, moreover, one thread which connects the whole
of the objects enumerated thereby, namely, ‘the consideration whether, in

" order to fall within the Act, the gift was, as had been said, a gift for_

general pubhc use which extended to the poor as well as to the rich’
) [1898] 2 Ch. 491 at p, 404, '

189

JAMSHEDJI

© €, Tana-

‘CIIAXD

D
- SoonamiL, -



‘190

L v1§047.'

C JAausuEpar”

. C.TAna-
- . CHAXD
v,

. SOONABAT,

' THE INDIAN LAW REPORTS, [VOL. XXXIIL"

-Oné of the pﬁrposea swhich have been held charitable within the
language or spirit of this preamble is ¢ advancement of religion.”
- In England on‘-a review of the cases relatmo ‘to Relmous

Trust, it will be found that Religious Trusts or Trusts relating to
religion have been held: void either as being forbidden by law or

. a8 falling under the doctrine of superstitious uses. - In England -

there is an estabhshed Church. In India we have no established _
Church. - By some “of the older statutes churches for certain de-.

- nominations of Christians "were established in India and sup-

ported from the revenues of the country, but. that was merely °

for the purpose of encouraging Christians to go out to the coun="

try and for the convenience of such Christians as came. and
settled either temporarily or permanently in India. In this

.country we have unfettered religious toleration. Every one is’ :
- entitled to profess openly the religion-he believes in. In the
~ eye of the Law in India all religions are alike, and it follows -
" therefore that each religious community professing a particula'i"

rehgmn and for the matter of that each member of such com- -
munity, is entitled as of right to do a,nythmrr that to” him - may -
seem right for the maintenance and advancement of the rehglon :
which the commumty or individual member thereof professes and

" follows.

Now,is thm a Charltable Trust in the legal sense of tho Word

" Charitable ?. Mr. Justice Chitty in In re Fovemm:, W says:— -

_. “Charity in law is a "highly technical term. The method employed Ly the
Court is to consider the enumeration of charities in the Statuto of Eliza- -
beth, bearing in mlnd that the enumeration is not eshaustive. Institutions
whese objects are” analogous to thoss mentioned in the statute are

~admitted to be charities and, agam, institutions which are analogous to

thuse already admitted by veported decisions are held to be charities, The' ‘

~ purenit of these analogles obviously requires caution and cxrcumspectlon

Afterall, the bost that can be done is fo consider each case as it arises,upon \
it own.special circumstances. To be a charity there must be some public
purpose—~something tending to the benefit of the"community, The benefit
in point of local area need mot extend to the public at large; a trust-for
the beneﬁt of the inhabitants of a particular dlstuct will suffice.” - '

This case is useful on other points in-the present case, and
therefore T think it would be convenient to notice that. 1t was
[ 2895 2 Ch, 501 ab p: 504, -



' VOL XXXIII] OMBAY SERIES.

here held that societies for the suppressmn - and abohtlon of vivi

-section were charities within the legal definition of the term -

Charity.” The learned Judge concluded his Judrrmeut by
" observingie ~

“The purpose of these socletles, whether they are right or Wrong in

- the opinjons they hold, is charitable inthe legal sense of the term. The in-

tention is to benefit the commumty, whether, if they achleved their object,

the community would, in fact, be benefited 1s a questlou on which I thmk -

the Court s not required to express an opinion.”

Havmo- regard, then, to the technical meaning ascmbed to.
: Chauby in law, I propose now to consulet a few cases which

_throw light on the question now before the Court, showing what -

Religious Trusts are held to be good Charitable Trusts, and as
such exempb from the apphcatlon of the rule against perpetui-

ties. It must be remembered that in England, after the Reform-

. ation, persons who differed from the established religion —such
" as Protestant Dissenters, Roman Catholics and Jews, were held to
be obnoxious to the law, everything that was calculated to have
for its object the propagation of the ughts of a religion not
tolerated by the law was included in the comprehensive
expression  superstitious use, * and all gifts for _supexstitious
. purposes or uses were held to e contrary to the Policy of the
Law and therefore illegal. Those cases, therefore, in the English
- Reports declaring religious trusts of various kinds to be -invalid,
‘as being trusts for superstitious uses, have no application
" whatever to the present case. Religious Trusts in"India have a
much greater analogy t6 Religious Trusts in Ireland since-the
_disestablishment of the Church in thatr country in 1869 by 32 and
- 83 Victoria, chapter 42, Of course, in later years in England
many enabling and relieving Acts have been passed, and many
disabilities against those who are” not members of the
‘established Church have now been removed, but still these
. relieving Acts do not repeal the whole law of Superstitious
- Uses, and the doctrine still holds sway-although in the present
. time to a limited extent even in England.

A large number of - authorities on 'many poinbs closely
connected -with the question in this case have been cited before
~ me, bub asI said before, I propose to discuss only & very few
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_of them with a view .to. see what trusts in connection . w1th )

religion, religious .observances, and. religious and other beliefs -

_have been held vahd n Englaud and Ireland.

" Tt Powerscourt v. Powerscourt®, a Testator by his will dev1sed
£2,0060 to Trustees in trust to lay out the sum at their
discretion until his son came of a,ge, “in the Service of my Lord
and Master, and T trust Redeemer’ - ~ =

This bequest was held to be good and va.hd bequest to chanty

~and was ordered by the Court to be carried into effect. This is .
“an-Irish case, but in 1895 in the case of Farguker v. Darling @,

Mr. Justice Stirling refers to this case with approval and
follows it., There the Testatrix bequeathed the residue of “her -

property “to the poor and to the service of God.” . Mr.'J ustlce

Stirling in giving Judﬂlnent 5AYS t=— _ { :

«T have to -construe this will according to the ordinary meaning o\f t.hte, .

' languagé as used by English testators ; and I think that when ¢the service

of God’ is spoken of as it is in this will, no one so construing the. expression
would hesitate to say that service in a religious sense was mtended.” P

 The learned Judge then quotes a"passage from the Judoment‘ :

- of Lord Manners, L. G ., in Powerscourt v. Power&court‘l) and con- -

cludes his judgment in these words :—

Tt has not been dxspute_d -before me that a bequest for religiousv pur-
poses is & good charitable boquest ; and, on .the autkority of the case to

" which I have just referred, as well as upon my own view of the true

construction of the wxll,I hold that the residuary estate Jjs well gnven to-
chantable purpcses » S 5 IR C

In Webb v. Oldfield.®, a Testator devised a portxon of a per- :
petual yearly rent to two Vegetarian Societies in equal m01eb1es

.for the use of the said societies, to be pald to them for ever.

The Master of the Rolls held that the ob]ects of hhose

" Societies might be fairly described as charitable Wlthln the

principle of decided cases, and that there was a valid gift to the _
two societies in equal woieties, and the Court of Appeal afﬁrmed

. the decxslon S _ A . L

) (18"4-)1Molloy 616. - - () [1896] 1 Ch, 50, :
' (%) [1898] 1 L R, 431,

—
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In Stmux v. Goldsmid O, the Court in Enorland had before

it the will: of a Testator professmo' the Jewish - rehgxon. --He
.bequeatheda. third of the.residue of - his | “estate to the ‘Rulers
-anl Wardens of the Great Synagogue in the City of London, .
- with directions to them to utilise the interest and dividends of
the said third of the residue gvery year on- the "eve . of Passover
in distributing, at least amongst 10 worthy men. .. to purchase

meat and wine fit for the service of the two nights of Passover.

The Vice-Chancellor held that the bequest, bema mtended to
enable persons - professmcr the Jewish rehglon to obsetve lts
ntes, was good, and the Trust was upheld. B
) In Attorney-General v. Stepney @, s, bequest of the resxdue
of personal -estate for the “increase- and "improvement of
Christian knowledge and promotmn' religion,” was held by -Lord
Eldon to be good charitable bequest, as it -had for its object a

General cha,nbable purpose of promoting Chmstmn knowledge.

‘Ina, later case, Baker v. Sutton O, the Master of the Rolls, :

Lord ‘Langdale, refers to this case and follows it.,, In this case

the testator made a bequest of the residug of his _personal estate

for such religious and charitable institutions and: purposes within
*the ngdom of England as in ‘the oplmon of the testator’s
trustees should be deemed fit and proper.” - The Master of the
. Rolls, in-the course of his Judgment observes (ab p- 288) t— .y
L. Al the casos, with one exception, go to support ‘the proposxtton, that &
‘rellgxous purpose ‘is a charitable purpose. In the "Attornsy-General v,
Stepney (3).". « Lord Eldon asfumes throughout his Judgment, that ¢ relz_qwue
- purpose was a charitable purpose. o . Iam of opinion that the bequest, in *
the present case, for such religious and charitable institutions and purposes
as tbe trustees should thmk fit, is a good charitable gift.” - o
’ Townsend e Oarus ® i3 another .case in which & Testatrnt
bequeathed a legacy to Trustees “upon trust to pay, divide or
dispose thereof ‘unto or for the benefit or advancement of such
socletles, subseriptions or purposes, having regard to the Glory
of God in the spiritual welfare of His ereatures, as they shall in
. thelr dxscretlon see fit.” This -gift was construed to be'a glft

@ (1887) 8 Bim, 614 - (8) (1836) 1 Keen 224,
(8 (1804) 10 Ves, Jun, 22 - . (4) (1843) 8 Harc 267,
3 1654—10 L
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:purposes. = Phe; Vice-Chancellor refers in big: Judgmenb to, the:
ccase of Baker, v. Sutbon®; which T have discussed nnmedmtely'

, above, and’ says —"

. i & If thig wa bequesb for rehglous purposes, I thmk I ‘an bouna to hold it_

‘4 chanty “within the: ‘decidled - cases: The - cases voferred -to' ins Bakes:. Vi
Sutton ), and tha.t case itself, are snfﬁcxent authorities on this pomt il

" Another- very mstructwe case is that of the Attomey Geneaal

' v. Lawes(z) “In thaty case the testa.tnx by * her~will ' gave dlrec'

N tlons to her *executors e to pay unto Messrs. Drummonds, Bauk.
ers, a clear yearly sum of £100 for “the sole use and bereft of
any of the ministers and members of the churches .now’ formmg,
“upon the. apostohcal doctrines’ brouorhb fopward orwmaHy by the(
“late Edward Irviig, who may be persecuted, agg new ed;"or in

poverby for preachincr or-upholding those doctrines, or. half thé
_sum may -be appropnated for the benefit of the, church founded by‘
the late Edward Irvmg in Newman-Street -

- This bequesb was held by the Court to be & valid chantable
bequest of a per]zetual annuity. " The Yme-Chancellor ab- thel
close of counsel’s argument, observed that' the bequest was nob.
“the less a "charitable bequest frorn the fact that it was ngen For.
the  benefit of a limited- élass  of persons—-tha.t it- was not the

- number of the objects which made the: dlstmcmon between & pub-
“lic and. private charity—that it was not the less & charity" bec&uae
"it was- confined to those members -of: 2 partzcu)ar class of per-

i son§ who were subject to certam grlevances and not td the class

_"at large.

. In Re Mwlzel’s Trust ® is a'case -of greab use.in consxdermg

" the question . now - before..$he . Court... The- testator, - Abraham
- Michel 'a Jow; by his will bequeathed 80 much money as: would
* produce £10 a year upon trust to pay the said sum of £1,,0 ‘every
‘year.to three persons to learn in their Beth -Harmadrass or Cols
lege. two hours daily—and.on évery anniversary of the Testator’s

- death: to say the prayer called'in Hebrew." C’anohs/z,"’ Wh:ch is a.

[
(l) (1836) 1 Keen 224 T (2) (1849) 8 Ham 32
S oy )] (1860) 28 ’Bew. 30... : :
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shorb Hebrew prayer in prmse of God and expresswe of resigna~ N 1907- S
tion to His’ will; ‘Many 6f the disabilities relating to Jews residing . Jéxz'sruzwr
o LARA

» it Edgland were rémoved by 9 &10Vic. ¢.'59, s. 2, which provided CHAND .-
_that’ “from and ‘after the commencement of' this Act Hef Ma~ -
~Jesty’s subJectcr professing the Jewish religion in respect to -their -
schools —placés: for- religious . worship,’ education “and charitable

_ purposes;‘and - thie property -held’ therewith, 'shall be subject to
the-sawe laws o5 Her- Majostys “Protestant “subjects dlssent'mg
froui -the "Church of England are subject to, and nob furbher or
obherwxse -t Although':the testator died 'in" 1821 the case.does -
.not " seem - to have come béfore the Court- till 1865 The- Master
of -the-Rolls, Sir John- Romiilly,. held that the statute had a ré.
trospecbxve effect. and.‘applied: to this will,: The. bequest- was
sought to be defeated by .the 1e31duary leoratee on the ground,
first,. that.®  the oxt't was.void as a superstlblous use, as-an-anniver. -
sary-or oblb and:was similar-to _praying for the testator’s soul *
“and, secondly, on the ground that the gift was invalid as ¢ tend- :
ing to'd perpetulty ? In dehvermﬂ' judgment, the Master of the
Rolls made the followmw very 1mpo réant obeervatmns T

O
- -SooNaBal

“Ihave no- doubt of t'he validity of thix bequest and it is thelefore the
duty of ‘this Court to carry it "into - effoct .- . Iseo nothmg in “the bequest
.which is +suptrstitions . . « If i be part’ qf'z‘ﬁe forms of their rel1gwn, that
‘prayers . should be said for the beneﬁt of the souls of " deceased persons,
1{;\\ould ‘bei difficultto say that, as a.religious ceremony :practised.- by ‘a
dlssentmg‘ class. ‘of .religionisly; it could bo deemed. supexstxtmus in’ the
*legal. sehse in which . these: words were -used. prior to the passing of the
statutos 4f questmn R | thmk that this lsavahd g]ft fm tho beneﬁt
ofaJew:sh charlty” S ST

T il next " consider the VEry . pccuhar case of Tlorm‘on v
“Howe®, * In " this case thé Testatrix Ann Essam bequeathed the
residue of her estate both real and personal, in trust, “‘for' print-
ing, publisgbing and ‘propagating . the sacred writings of. Joanna
Southcobe ? “The. Heiress-at-Law of the Tcstatrix filed & Bill for
8 Déclaration that the trust was void-in'law. - She charged thdt -
‘the’ wrltmors of Joanna Soutlicote. . « purport to declare; mamtam _
or reyeal tha.b she Was w1th chlld by the Holy Ghost and that a
second Messmh Was about to be born of her body, and thab her'

(1) (1862) 31 Beav. 14
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o wntm«rs were. of 2 blaophemous and profane character, and
;i‘J:‘,M?r?::-I« *that the trust was for the propagation of doctrines subversive of
" omaxp.  Or contrary to- the Christian religion. The Master of the Rolls, .
: f‘“klsooi?;ur.' Sir John Rormlly, before giving Judgment, himself studied the -
o works of Joauna Southcote. He came to the conclusion that’
she was.a foolish ignorant’ woman, ‘of an ‘enthusiastic turn of
“-mind: He said he had found much in her writings that in his_
~opinien was very foolish, ‘but there was nothing in them that was
- likely, to make. persons ‘who read them immoral or 1rre11g10us,.
. and he declined to declare the devise of the testatrix as invalid
by reason of the tendency of the writings of Johanna Southeote..
In the course of his Judgment the Master of the Rolls has ‘made
“'some very weighty observations, which are of consxderable'
1mportance in this case, He says @tp.19):— - T

- %1 gm of opinion, that if a bequesl; of money’ be made for the purpme of
pnntmg and. circulating works of a religious tendeney, or for the purpose- of
.extending the knowledge of the Christian religion; that this is a chantable'
.bequest. . . the Court of Chancery makes no distinction between one & sort of -

.religion and another They are equally bequests which are included in the

" ‘general term of charitable bequests. Neither does the Court, in this respect,.
-make any distinction- between one sect and another. ‘It may be, that the .
tenets of a particular sect inculeate doctrines adverse to the very foundatxons of
all religion, and that they are subversive of all morality. In such a case, if it
“should arise, the Court. w111 not assist the execution of the bequest, bub will
declare it to be void . Vs But if the tendéney were not immoral, and’
-although this Court. might consider the opinions sought to be propayated;

-+ Joolish or even devoid of  foundation, it would not, on that account, declare it

. void, or take it out of the class of legacies whlch are mcluded in the genera.l
terms charitable Lequests.”

.. "Lord Macenaghten in the great Judgment he dehvered in the
. House of Lotds in the case of the Oommsmnersfor apeczal purpom! ‘
.of Income Taz v, Pemsel™, says iwm '

| % That according to the law of Engla.nd a techmcal meaning is attnched :
: -t«o the. word ¢ charity > and to the word ‘charitable’ in such expressions as -
¢ charitable uses,” ./ charitable trusts’ or ¢charitable purposes,’ cannot, 1 think, :
be denied. The Court of Chancery has always regarded with peculiar favour
those trusts of a-public nature which, according to the doctrine of the Court

. " derived from the piety of early times, are considered to.be charitable. Charit- -
able uses or Trusts form a distinet head of equity. - 'l‘hexr “distinclive posxtlon

(n [18913 AC 531 ot pe 880. j -
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- is made the mors conspicuous by tha circumstance that owing . to (hexr nature -
. they are not obnoxious to the rule agambt perpetmtles, “while a gift in perpetu-

ity not bemg a. charity-is void. * In Ireland, though neither the Statute
of Elizabeth nor the so-called Statute of Mortain extended to that country,

- the legal and technieal meamng of the term cbanty’ is. precxsely the same as
it is'in- England ‘e A - S

- His Lordshxp then goes on to enuncm{e the four pnnclpal. :

heads under which he divides charities. . He says :—

o ‘Chunty in its legal sense comprxses four principal dmsxons . tmsfs :
for the' relief of poverly ; trusts for tho advancement of education ; trusts for
the advancement “of religion ; and trusts for other purposes beneﬁcml to the

commumty, not falling under any of the preceding heads.”’

"T"have merely referred to the cases cited above a.nd culled '
:ouf passages from the various judgments and set them-out with- -

out any commeiit of my own ; firstly, because I am oppressed by

-a feeling that this judgment is already exceeding the length to
‘which an ordinary judgment should go; and secondly, because .
"’it seems to me that the importance and the applicability of these -
~ cases to-the present one are so obvious that they requlre no :

' comment from me. . .

‘ " There -is one other case of paramount 1mporta.nce but, before -
I refer to it, I think if would be convenient here shortly to
notlce the éases on which the plaintiff’s counsel relies in support -

of his contentions against the validity of the Trust in this case,

. The'case on which Mr. Tarachand chleﬂy relies. is ‘that of

o Weat V. Shuttleworth®. In this case the testatrix . directed.
* several sums of money’ to be paid to several Roman Catholic.
“priests and chapels and desired that they might be paid as soon’

as possible after her death so that she might have the benefit of .

- their prayers and Masses. These bequests formed one branch of
. the case, -The other branch related to a bequest of the residue
' of her property to Trustees upon trust to pay £10 each  to the
~-ministérs of certain specified Roman Catholic' chapels for the

 benefit of their prayers for the repose of her soul and that of her
*‘decensed husband, and the remainder was directed to be approe-

.pnated in such a way, as the trustees might judge best, as would

. be calculated to promote the knowledge of the Cathohc Ohnstmn .,

L0 (1835) 2 My, & K 684,

197

s

JasMsnEpsr

C, TARA«-

CHAND .

U w7
SooxAwsr, -



208

2007,

“‘

“JAMSHEDIT

-C‘ TARA; -
cnmn

soonul-

’ »THE INDIAN LAW REPORTS. [VOL XXXIIL'

rellgmn amonmt the poor and wnoranb 1nha'b1tants of two fowns

inttlié Countv of York - mentioned by the’ testatux. Thesé,
_bequests were_ attacked on two grounds.” It was. conténded that

‘the' Iegames to-the prlests and chapels were void ag bemn‘torv

superstltlous uses, and it ‘was argued that the gift of the residue

was also void in law.as bemov for the express purpose of pro-

- motmg the Roman Catholic religion,. As thero has: been a
- difference of opxmon between counsel as to the precise grounds on
;\whlch thls case was- decnded I cannob .do better than . give. the<
':gxounds of the decision in.the words-of the- Master -of the . Rolls\-
 in the Judgment itself. - He says (at 2 697) : — Do lmss
"t «There can be'no  doubt that the sums given to the’ pmests and. chapels’

Wexe xot .intended for the. beneﬁt of the- priests pmsonal]y, or- for:the

: support of the cha.pels for general pmposes, but that they were glven, 8.
'expws:ed in the 1etter, for the” benefi of their” prayers for the- Tepose of‘
he ‘testatrix’s soul and that “of her deceased husband and tho questlon 1s,,
: whether suoh legacles can-be supported .5; R o e

fe The Iegacies m questwn, thewfme, are not'w 1tbm tbe terms of the statute
of Edwa.rd Vi, but that statute has been considered ns estnbhshmg tha

: 111ega,11ty of certain-gifts, and, amongst ‘others, the giving legacies to ‘priests
" to pray forthe soul'of the domor has, in ‘Toany edses: collected in “Dukey heen

decxded to be within the Superslztwuv Uses intended to.be suppressed by that
‘slatute. I am therefore of opxmon that these leg'wles to puests and chapeTs‘
are void. e L : S

These words can leave o room for doubt that the lefracles m_
quesblon formmg ‘the first branch of the case’ were held to be‘

"void "as being gifts for superstltlous uses t althounh not commvf
“within the statute relating to supersmtlouq uses.’? See Yeap Cheah
"Neo v. On_q Oﬁeng Neo“’ The questlon mvolved m the second’
‘branch-of the case, relating to ihe gift of the residue,  involved

the consideration of the prov1sxon -of Statutes.2 &:3 Will.; IV e.‘

115, The Master of the Rolls, after dleUSSIDU the provxsmns
~ of the statute: and certain declded cases, said: that they left no

doubt'in his. mind of-the validify it law: of: the gift: of thé

‘ resudue. _How ‘the decision - of -this case ‘holding the: Ulft% to'

priests and chapels void because they were construed to be gifts

~ for superstxblous usés; can ‘help the plamtxﬁ‘ in this.case, T fail to
;‘understand. As shownabove, -the. doctrine of superstxtlous tseh

(u (18’15) LR, 8 P.\C 381, . -
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. has no apphcablhty wlmtever to relmlous trusts in thlS country,

- and.I must confess-I see nothing in’this case to help the plaintiff

‘in-his contentions. - If anything, this case is. indirectly of use to

" the cvontentlons of the defendants,.beca.use,*in-the' “first place the
_bequest of the residue for promotiug thie Roman Catholie religion”.
. isheld valid, and the words of the’ Master of the Rolls lead one™
to believe that if the gifts involved “in the first: branch Were -
%intended-for ‘the benefit of the priests personally” or for the -

‘support of the’ chapéls for_ general “purposes,”. the result might.
~have been” dlﬁ'erent T can understand the plamtlﬁ’s oounsel’

reasonmg if ho merely w1shes to make uso of the case us 5how- ’
ing ‘that a glft for. pra.yers for the- 1epose of the soul of the -

- donor or those connected with the donor is bad in law.l It is

ot neceesary for the purposes of. the case to consider thab -

' questlon at all. 1\Tohody has urgued before me that gifts for the
] purgose of saymg prayers, for the lepose of the souls of the dea(}

" are, good gxfts in law.. The whole force of the defendant’s fight -
s dlrected towards provmg that the present Trust is not a trnst :

. for" the purpose  of sayan' pmyers for the repose of the sou]s of
the déad, and I think they ‘have succeeded in provmor that .

bey ond a shadow of doubt T v" o

The next case on whxch Mr Tamchand rehed Was that oi:‘*
- Hea&/z v, C‘lapmanﬂ) ‘Tn thls case there were trusts declared'

: for certam Roman Cathohc chapels, for saying Masses and
"requicms for the soule of - donor and . tor othet souls, and for the

souls of the  poor- ‘deag "’ and for other pxous purposes. . It was i
_ ‘held that’ gifts for Masees, ete., for the “dead were supexstltxous .
' und void—that the pious uses could not-as religious iises—De .

sepamted from the others and were therefore also bad, and. thut
the Words " pious uses: could not be construed charxta.ble uses —

conse']uently the property given . to" these ‘uses went to the

Res1duary Legatee of thé donor. “West v. S/lultlewortﬁ(z) Wais Jjn
~ this case followed. Th1s case agam does not help the, plamtxﬁ‘ in
- thé:least, for the same reasons as apply to West v. Shuttleworth. @

.. The case of W est V. Sﬁuttlewor&b@) is often cited and is referred
to in many subsequent cases, and before leavmg thc consnder-

.....

V, (1) (18’4) 2 Drew an @ (1835) P My & 1“ c°4~
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o atxon of the case and pa.ssmg on, it would be mterestxng to

é""lé"f}iﬁlrl " note that in' In re Blundell’s Trusts,) twenty-five years after
R VN RA- - N

- “omayp - its' decision, Sit John Romilly, Master .of the. Rolls, eXpresses ‘
" goosiEan, dougts as to the soundness of that dec1sxon in the followmg
- words :—. .

. %I expressed my dxﬁiculty, in the case referred to, as to whether gifts ’
Afor religious ceremonies practised by a dissenting class of religionists’ might”
" not be permitted, if not opposed to public morality ; but L think the decnded
cases. 100 strong, and that the-House of Lords alone can alter the settled -
. law., It is clear that I must act on W’est V. Shuttleworth(ﬂ), Wluch I oannot
- overrule,”
"The next case rehed on by Mr, Tarachand is thab of Oolgan v,
The Administrator-General of Madras ®, This wasa case in which
"+ ‘the-Court had to consider the disposition made by an Armenian
* .lady by her will, and the Appeal Court in Madras held that &
bequest for perpetual Masses for the benefit of the soul of the -
* testatrix and for souls in ’purgatory was void as infringing- the .
rule against perpetu1t1es. This case was decided in 1892, The :
- same remarks that I have made with reference to. West v..
Shuttleworth® and Heath v. Chapman® apply to this case. This
". ease is-also open to the further remark that after the decision in -
1908 of the case of O’ Hanlon v. Logue® by the Court. of highest
O Jurxsdxc tion in Treland—to which case I will presently refer—it
- seems to me now to be qulte certain that the decision i in this case -
. that bequests in perpetuity for the celebration of Masses are void -
. is not good law, and no Court in India will or can follow the
*. case or regard ib ag a correct decision on ‘this sub;ect

" The last case on which the plaintif’s Counsel rehes,an(l Whlch

__:13 his sheet anchor, is the case of Yeap Cheak Neo v. Ong
"'Cheng Neo®. As the case is treated by Mr. Justice Jardine
in Limji Nowreji Banafi v.” Bapuji Ruttouji.. Lizbuwalla®-
as an authority in « approachmg the question of law;” I
think it is. desirable to conmder with caré what bearing this
 decision of then' Lordshlps of the l’nvy Councll has on a

S (1861) 30 Beav. 360 2 pi 862, @ (1854) 2 Drew 417,

- @) (1835) 2 My. & K. 634 {%) [19061.1 T, B. 247,

® (1892) 15 'Ma.d. oL © (1875) L. R, 6 P, C. 381
m (1887) 11 Borrg 441. :
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" trust created by 8 Pars1 in Indla The ‘testatnx Whose will
was.un‘ﬂer consideration was a Chinese lady who ' had taken up
- her residence in Penang in- the Straits' Settlement. This tract
of country was ceded by a Native Prince in or about 1807 to the
East India 'Company. It was then wholly uninhabited.- The
Company. built a fort and a town, and-a number of Chinese,

Malays and Indians settled there. -The place had no original or

- indigenous peoples of its own and consequently there' were no
. customs or usages which could be said to have been in vogue
‘amongst the people of the land. Amongst the points decided
by the Prwy Council in the case, those that are supposed to
. affect the question in the present case are two, namely:—

~ (1) That a devise of two-plantations in which the graves of the family were
placed, to be reserved as a family burying-place and not to be- moxtvaged or
~ sold, was.void as a devise in perpetuity and (2) thata- direction that a house
* for performing religious ceremonies to the testatrix and her late husband be

erected, was voxd, as being o dev1se in perpetulty, which was not for 8’

- chantable use.

‘Mr.J ushmé Jardlne, reterrmor to Yeap C’/zeaﬁ Neo v. Ong C/ceng |

'Nep(l) says —

* %Their Lordships’ observa.tmn appears apphca.ble to Parsis in Bombay "¢ In
- this resPect a pious Chinese isin preclsely the same condition as a Roman

Catholic who has devised property - for Masses for the dead, or as the -

Christian of any Church who may have devised property to maintain the tombs
‘of deceased relatives.’ "’

- "A careful perusal of the paragraph at page 896 of the reporb

- from which this sentence is picked out, shows conclusively that

" what their Lordships $aid was that, accordmg to English Law

*.prevailing in England, the gifts they were considering would be

analogous to gifts for Masses or for the upkeep of tombs, and
“such gifts being gifts merely for pious uses would be void as
- Being gifts for Superstitious Uses, That thisis without doubt so

" will be seen by the observations of their Lordships which"

~ jmmediately precede thé sentence in question, They say :=—

- «The performance of these ceremonies is considered by the Chinese to be a
pious duty. ... The dedication of this Sow Chong House bears a close
analogy to glfts to priests for Masses for the dead Such a gxft by a Roman

o (875 T R.O P, €. 881.
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Catholio widow of property for Masses for the repose of her deceased. husban(l’
soul and her own, was held in West v, Shuttleworth®) not to be a charithble use,

and although not coming w1tbm the statute- relating to superstitions use, to
N ‘be YOld " N . 1 B

- The concludmg sentence of the1r Lordshlps in th1s paragraph
g
“All are alike forbldden on grounds of public poliey to dedwate lands in

perpetuxty to such objects.” -

_ These and similar gifts, a.lthough not falhng strictly w1thm
thye letter of the statute of Edward V.I, have nevertheless been

“held void as in Fest v. Skuttleworth®, as being within the spirit
‘and intendment of the statute, and being analogous to those _

‘mentioned in the statute, fell within the purview of ‘the Doctrine

- of Superstitious Uses, which took its origin from the statute
" and became applicable to certain trusts for pious uses on grounds

of public policy. This doctrine has no applicability whatever to
trusts in India, and therefore, with great deference to the learned

" Judge, I venture to say that their Lordships’ observationin Yeap

Cheak Neo v. Ong Cheng Neo® quoted by him, has o apphcabﬂxty
to Parsis in Bombay or to the trusts created by them.

That it was possible that their Lordships” decision might have
~ been different if they hdd evidence before them proving the

usage and customs prevailing amongst the Chinese community
at Penang, appears from the observatlons in the Judgment af
page 395, where they say 1= ‘ :

“The devise of the two plantatlons 1 plamly a devige in- perpetmty
The only question is whether it can be regardd as a gift for a Charitable
wse. "The weight of authority is against & devise of this nature being so

- held in the case of an English will; and the only point, therefore, requiring
""consideration can be, whether there is anything in Chinese .usages with
~ regard to'the burial of their dead, and in the arrangements for that-purpose .
at Penang, which would render such an appropriation of land beneficial -
or useful to the publie. It is to be observed that the extent of the plantations—

nowhere appears, and it may be they contain more land than would be

‘required for the purpose of a family burial ground. In the sbsence of any
“information respecting usages of the kind adverted to, and of the extent of
. these plantatlons, their Lordships feel unable to say, that the decree on this

point is wrong

(1} (1835) 2 My. & K, 684, () (1575) L. . 6P, C. 381,
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Slde‘ by side with Yeap Ckeak Neo v. O;ag Okefzg Neow,
Mr Justice Jardine refers to Fatmabibi v. The Advocate-General
“of Bombay®. In his judgment in that case Mr. Justice West
refers ‘to Yeap Cheak Neo v. Ong Chenj NeoW, and it is
most instructive to notice his observations as to that-casé and

.its applicability to trusts in India. At page 50 of the repqrt his

‘ Lordshxp observes ;—

“As to the ultimate trust for oonstmotlng wells and aiding ma.ruages and

pilgrimages, the case of Neov. Neo shows that the rule against perpetaitics

. extends to a Colony where the Bnglish Law is enforced only so far as that law-

is adapted to the circumstances of the community, because it isregarded as
- having its foundation in prinoiples of general application. Baut it is subject to
exception. in the case of ¢ Charities’ liberally coustrued as ebjects ‘useful and
beneficial’ to the community. Butb useful and beneficial in what sense? The
Courts-have to pronounce whether any partieular object of a bounty falls within
the definition ; but they must in general apply the standard of Customary Law

“and common opinion amongst the community to wkzch the parties zntereszed

belong »

- case found expression in the much earlier case of Kojaks and

* Memons®, and this principle ought, I think, always to be kept in-

mind by, the Courts in India, dealing with trusts.and settlements.
created by those communities in India, who are not covered by.

the exception created by statute in favour of. Mahomedans and -

Gentoos, and to whom English law is promm\cuously a,pphed

Before finally leaving Limbuwalia’s case® I ought to notice -

'mother ‘passage in the judgment, where Mr, Justme Jardine
| says i— : :

" “The other object, viz., the acqumng by a few private persons of beneﬁts

through the protection of the Furohurs seems to me to resemble a glft. to a

private company and therefore not a gift to a charitable use.”

The learned Judge relies on the cases of Cocks v. Manners®,

and ‘the Atforney-General v. Haberdashers Company®. es
aathorities for the above passage. In the first of these cases
~ the Court had to deal with gifts to two chapels, a convent and.a

T () (1875) L. R.6 P, 0. 881, - -, (4 (1887) 11 Bom, 441.
- (2) (1881) 6 Bom, 42. - (5) (1871) L, R, 12 Eq. 674« * -
() (1847) P, 0. C, 110, o (6) (1834) 1 My, & K. 420,

The same principle enunclated by Mr. Justice West in thls- :
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society of sisters of charity, and in the second case the ’gift was
toa company in London “for increase of their stock of corn”
It is very difficult to find where the resemblance .of trusts for

‘Muktad ceremonies with gifts to private companies comes in, -

but it seems to me that the whole difficulty has arisen from the -
fact that the learned J udge was led into forming erroneous views

‘as to the real nature and objects of the trusts he had before
him, - '

~In the course of the trial much has-been sald before-me about
Masses in Ireland and gifts for saying Masses for-the repose of

the souls of the dead, and it appearsto me to be very useful

here to consider how the Courts have treated those gifts, - The

" gradual but radical change that has come over the Courts when

considering the questions relating to gifts for the celebration
of Masses is most remarkable. The. law relating to religious

- trusts prevailing in Ireland ought really to be the law™ applie- -

able to religious trusts in India. In Ireland, as in India, there is
no established Church, and all religious creeds are alike in the
cye of the law. It is, therefore, to the Irish cases that we must
look for help and they have a far greater applicability to
‘religious trusts in India than some of the English cases relating

- to the same subject. 1t is not necessary to refer to cases earlier -
. than Atforney-General v. Delaney®. This and the two sub-

sequent cases I propose to refer to give fairly elaborate and |
exhaustive summaries of the statute and case law relatmg to .

_religious trusts in both England and in- Yreland.

In the course of an elaborate Judgmenb delivered by h1m in
Attomeu—Geneml v. Delaney®, Chief Baron Palles held that trusts
for the celebration of Masses in private were invalid, as not

\bemg charitable, but expressed a very- strong opinion that if the

trust had been for the celebration of Masses in pubhc,_ the trust
would have been a good and valid charitable trust in the  eye
of the law.” His colleagues on the Bench~Barons Fitzgerald,

‘Dowse and Deasy—were nob prepared to go to. the length the -

Chief Baron had gone, and guarded themselves by declaring that
they must not be taken as holdmg that the opinion expressed

(1) (1875) L. R, 10 C. L. 104
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- in this case contented itself by saying that they left the question

as to whether o trust for Masses directed to be celebrated in
. public would or would not be a valid charitable trust, open, to
be decided whenever it may arise. Twenty-two years afterwards
- it did atise in the case of the dttorney-General v. Hall® wherein

a Bench consisting of Lord Ashbourne, the Lord Chancellor of -
Ireland, and Lords Justices FitzGibbon, Barry and Walker, held

that ““a bequest to a Roman Catholic priest, to be applied for

Masses to be celebrated publicly in a specified Roman Catholic .

- Church in Ireland for the repose of the testator’s sou] is & valid
chantable bequest.”

[

- Thus, what the Ch1ef Baron Palles had expressed as his oplmon

‘Was pronounced to bea ]udlclal ﬁndmg nearly a qua.rter of a

‘ -century afterwards. .

- But by fat the most remarkable a,dvance in the law was made :

in the great case of 0’ Hanlon v. Logue®. By a curious coinci-
‘dence it happens that Chief Baron Palles was a member of the
Bench which decided this case—the other Members being Lord

' Chancellor Walker and Lords Justices ‘FitzGibbon and. Holmes.'

In the whole discussion before me, and amongst the numerous
authorities cited before me, I consider that this case is by
far' the most important and has the closest bearing on the

question I am now considering. The testatrix in this case-

~ devised and bequeathed all her property to trustees upon certain
* trusts, the ultimate trust being to sell and invest the proceeds
and to pay the income thereof from time to time to the Roman
‘Catholic Primate of all Ireland for the time being, to be applied
for the celebration of Masses for the repose of the souls of my
" late husband, my children and myself”” The Court, after a
" most elaborate and exhaustive argument, overruled 4fforney-

General v. Delaney®, thirty-one years after its decision, and
held :— :

. %'That a bequest for Masses in perpetulty is a good charitable gift, whether

thore is a direction that the Magses should be celobrated in public or not.” ,

W80 2LR.426. - - @[1906]1LR. 247
@ (1875) I R+ 10 C. L, 104
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©7107. - What are Masses is fully explamed 1n Attorney-General Vo
Jawsmeosr Delaney®,-und some extracts from the prayers recited during the -
iv.jc;,,{i;;' _celebration of the Masses are given in that case. Though com-.
: " monly these prayers are supposed to be recited for the repose of
_ the souls of the dead, a perusal of them will show that, very"
» much like the prayer said by the Parsi priests during the Muktad -
ceremonies, they are prayers involving a sacrifice to God, mvok-
*. ing blessmg on mankind, and including worship of the Crea.tor
They are prayers offered to God to propitiate His anger, to
yeturn thanks for His benefits and to bring down His blessings’
upon the whole world. The celebration of the Masses is, like
‘the celebration of the Muktad ceremonies, an Act of Divine:
- Worship,-and the performance of Masses helps to maintain the.
-priestly class, the moneys paid to them for Masses forming a
portlon of then' ordmary income and means of hvehhood

S e -
-' SOONABAT,

No apolocry is ‘necessary for tmnscnbmcr here certain passages
from the judgments delivered in this case; first, because those
passages have the closest and the most important bearmg on the

‘ present case; aud ‘secondly, . because they contain sentlments
and thoughts the most ennobling that humanity could utter.
The Lord Chancellor, in the course of his Judgment sa.ys (at
p. 269) :—~

. “There are some legal propositions germane to the ease for which it would
be -mere pedantry to cite authority:—(a) That in spesking - of what is
charitable’ we use the word in the artificial sertse, Which is derived from the
statute 43 Eliz. c 4; (8) that included amongst cha.rxtable objRots is one
which, according to the ideas of the giver, is for the public benoﬁt “(6) that a

. gift for the advancement of ‘religion’ is a charitable gift: and. that in
" applying this principle, the Court does not enter into an inquiry as to the truth
or soundness of any religious doctrine, provided it be not oontrary to morals, -
or contain nothing contrary tolaw. All religions are equal in the eye of the

"Taw. .+ . « Whether the subject of the gift be religious or for an’
educational purpose, the Court does not set up its own opinion. It is enough :
that it is not illegal, or eonfrary to publie policy, or opposed to the settled

: prmcxples of morahty. . ]

() (1875) 1. R.100. L, 1044 -
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Chlef Baron Palles, in the course of his judgment,: after

h rev1ewmg all the English and Irxsh authontles, goes on to say
(at p. 270) s :

L« The acts of worshxp ofa Church are admitted, by all theistic religions, to ‘

tend to discharge, to some extent the debt due to God by the general body of

the faithful, and to bring down upon them temporal and spiritual benefits. But -

these acts must be performed by ministers of that Church ; and thus the gifts
" are in a two-fold manner charitable—first, and principally, by reason of the
piety which is the essénce of the gift to God, the gift which is to be applied to

‘His Divine Worship ; abd secondly, by the mode in which it is to be so applied,

_ iz, in the maintenance and support of the ministers by whom the aots of wore
8hip are to be performed.”

That there is a most striking resemblance between the cére:
* monies performed and prayers recited during the Muktad days

and the performance of Masses will appear from the 'follo‘wing )

- passage in the Chief Baron’s judgment (at p. 274) :—

The Serviee of Mass “is an act of divine worship of the Church, an
. offering of praise, adoration, and thanksgiving, involving a petition for benefits
temporal and spiritual, for all the fajthful alive, whether present or absent,”

' This is exactly what the witnesses have said with regard to
the Muktad ceremonies, with perhaps this addition, that the

prayers recited by the Zoroastrian priests are more altruistic,

" and the petition for benefits is nob 00nﬁned to the faithful but is

umvetsal :
The Ohlef Baron goes on to say (ab p. 275) —

- “The existence of a divine “service is essential to all religions ; and equally-

essential id the existence of a- privileged class, a priesthood or a class of minjs- -
 ters, by whom that ‘divine service shall be celebrated, on behalf of the Churchs =

The divine service of the particular religion mmust be defined by the doctrines of its

- own-religion. Without those doctrines it cannot exist asa divine service,
" Without a knowledge of those doctrines, the spiritual effect of the service
cannot be understood. Consequently, the effect of the divine service cannot be
known, otherwise than from the doctrines of its religion, coupled with a
- hypothetical admission of their truth, But ke advancement of any theistic
religion is charitable, and such advancement may vesult from an snereased
.. number of the celebrations of i divine service, Therefore the charitable
nature of a divine service must when the religion is not an established one)

'depend upon the character of the act, not obJechvely, but accordmg to the -
"doctrines of the rehglon in questlon

So1
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19c7 In the course of the argument before me it has been strenuously -
3 AMSHEDJL -contended that the performa,nce of the Muktad ceremonies results

C.c;lr::!:- in no, pubhc benefit ; that it merely has a tendency to put money
sbo -vA. . in the pockets of the priest, and that the recitation of the pray-
C NAB. .

ors and the compliance with all the solemn rituals accompany- -

* ing the performance of the ceremonies have no real efficacy and
“do not result in any benefit of a publicmature, * This identical ..
. question is dealt with by the Chief Baron, and the con’&xtlon is

" refuted in the most effectual manner, He says (at p. 276) : 2

" “But when it (the Law) knows those ddotrines, although it knows thaty
- according to them, suchan act has the spiritual efficacy alleged, it eannot
"+ know it objectively and as a fact, unless it also knows that the doetrines in
| question are true. But it never can know that they are obJectlvely true,
. unless it first determines that the religion in question is a true religion.
This it cannot do. It not only has no means of doing so, but it is contrary
“to the principle that all religions are now equal in the law. It follows
* that there must be one of two results : either—(1) the Law must ceage to admit
that any divine worship can have spiritual efficacy to produce a public benefit;
or, (2) it must admit the sufficiency of spiritual efficacy, but. ascertam 11:
according to the doctrines of the religion whose act of worship 1t is.

“The- first alternative is an impossible one. The law, by rendermg all
religions equal in its sight, did not intend o deny that which is the basis
' of, at least, all Christian religions, that acts of divine worship have a
spiritual efficacy. To do so would, virtually, be to refuse to recognise the
essence of all religion, : ‘ "

“The other result must, therefore, ‘necessarily engue. It must ascertain
the spiritual ‘efficacy according to the doctrines of the religion in-question;
and if, according to those doétrines, that divine service does result in
publie benefit, either temporal or spmtual, the act must, in law, be deemed’

" charitable.” ,

Now, in this case it is proved beyond doubt that uccordmg to’
the doctrines of the Zoroastrian religion the performance of the

* . Muktad ceremonies is enjoined-=that it is the duty of -all Zoro~

astrians to have these ceremonies performed. The Court has
before it the kuowledge what ceremonies are obligatory and what,
‘are, optxonal——the Court has before it the prayers ordained to
be recited during the ceremonies~~the Court has before it the
_evidence of witnesses proving that these ceremonies have to be
performed by priests who are paid for doing so and such honora-

" ria as they receive fornt a portion of their income, and are their -
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: ~ordmary means of hvehhood The Oourt is then in a posxtxon to

~ judge how far the witriesses are rlght when they § say the perform-' v
.“ance of such 1‘8110'10118 cerémonies amounts to an Act of Divine .

" worship__which is believed by the community to brma down to .
; the aworld both temporal and spiritual benefits—not only on those
~ that perform the céremony—but on the whole commumty—-on

" their ‘country -and -their. - Sovereign—on ‘all mankind—on: the :
- Umvgr?se If this'is the belief of the commumty—-and it. is
"~ proved undoubtedly to be tho belief of the Zofoastrian: commus
‘nity-—a secular _]udO'e is bound to accept that belief—it is. nob -

for him to sit in Judﬂment on: that belief—he has .no right to
_interfere with the consclence ofa donor who makes a gift in favour

“of what he believes to be in advancement of his religion and_{

for the welfare of his’ commumty or of ‘mankind, and say to him,
. “You shall not.do it.” “This Court can only judge of the efficacy

. of such gifts in procuring- public benefits by the belief of the

. donor and of the community to which he-belongs—the bélief. of

- those who profess the rehcrlon-—the orda.med ceremonies of Whmh' :

‘the donor desires performnnce.

Lord Justice FltzGlbbon, speakmg on the pomb says (ab :

“In’ determmmg whether the perfmmance of fmy pmtxcuhr rite . promotes

any particular religion, and bonefits the members of the Church or denomi-~
_nation, or body, who profess it, the secular Cowrt must act upon evidence of -
the. behef of the- members of the communny eoncarned It can have no .

. other gulde ugpen that subject,

v “The  exclusiveness, the wit-uen'esa; Cor ‘the self-suffiei encjn of "
" principles religiously held by particular creeds, Whetbex ‘they rest on dogma, or- -
on consgience, canuot exclude fhose .who plofnss any la.wful creel, from :

‘the bénefits of charitable gifts. .
4Tt wonld be strange, indeed, if bequeats for " the plomotlon of thtal
' abstmence, or even vec-etarmnhm for the maintenance of a place of worship,
- or of & minister, for o small congregation of; pecuhar people; for the
dlssemmatxon of the works of Joanna Southeote ; or for the prevention of

cruglty to animals, should be held, as théy have been, to bé -charitable.
objects, if a provision by a Roman Catholic, for Roman Catholics, for the '
celebration of the Mass, more especially " in Ireland, whers ‘Supershtmus

Uses are not mala prokibita, were to be excluded from that cateﬂory

To this T would add that 1b Would be stranger still in a country 5

hke India, where supershtloh abounds, where each commumty is
,' B 1654—12 - - - : .
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by the. Crown left free to profess what rehmon 1t pleases—from. ‘
where the doctrine of -superstitious. uses is rigorously excluded; -
wvhere trusts of ‘lands_and moneys-in ‘perpetuity for idols-and -
similar'trusts are recognised and enforeéd by the Courts—that a
Parsi professing the Zoroastrian religion,. should be precluded .
from making a gift for the performance of religicus rites and cere-
monies which he is enjoined by the religion- he. professes to per—‘.'

- '.form, and the non-performance of which, according to his religion,

-is a great sin. 'Why should he be precluded . from. settmv apart B

- a portion- of his property and devoting it to a purpose which he
" believes would result in benefits to- himself, his family and his -
_community—in promoting the- religion’ he professes and saving '
~ his descendants. from] committing a sin should _circumstances

place them in a position of inability to perform .these ceremonies '

. for want of means.. "On this point in the same case Lord Justice .

Txtszbbon, a Protestant Judge, observes (at p. 280) :—

' s« Speakmg \vxth all reverence of a faith whloh I do not hold, touchmg tho
very ‘Mystety of Godliness’, T could not 1mputc to any individual. professing

the Roman Catholic religion that he¢ regarded a gift of money for Masses *
as a moans of securing from such a Sicrifice a private and” exclusive benefit
for hunself alons, as being much less than blasphemy ; and, s I underqta.nd'

. tho proved doctrine of the -Church, it would certainly be heresy. - But the

hopo or beliof that, in some shape or form, here or hereafter, a man’s good

. vworks will follow lnm—;m ingredient of selfishness in ‘that sense—enters
“into almost every - act of charity ; and if the aet.is™ done in. the bélief that

it will benefig others; for example, in' ‘the belief that he that gives to the
poor lends to,the Lord, it can be none the less chantable because the
giver looks for his reward in heaven.”

Lord Justice FitzGibbon ends his Judgment by saymg — 

“The fruition of faith, *the evidence of thmgs not seen’, is lndden from
humamty It is not within the powei of any earthly ‘tribunal o entertain

- 'the question whether theso propositions are true. But it is for'ns to decide

. that belief in their truth is part of the faith of the members of the Church"'
~ which has laid them down.” o

Speakmg of the belief of the Roman Cathohcs in the efﬁcacy'; :

‘of the performa.nce of Masses being beneﬁts to the commumty,
- Lord Justice Holmes says (at p. 286) 1= '

A tempor-d Court. in- Ireland, havmg no authority to decxde fm 1tself; ‘

_whether it was true or not, must take as its gulda the behef of the Church“:

of whlch the testatrxx is & member.”

5.
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I would lxke here o say thab 50 fa,r as sTam concerned I ha,ve ___1317:_‘ ]
. searcely éver come. across n case in a, Court in another country Jén;‘ﬁx?r v

bearmg closer. resemblance- to facts and contentxons of a cas& o CmAND
- before our Courts than the case of 0’Hanlon v. Loguc® bears to *Soonman,
.. *«the present case. It must be remembered that it is decided by . - -
“$he tribunal ha,vmu the highest jurisdiction in a eountry in ' which
~ religious matters bear remarkable analogy " to this country—-
Ireland hke Indla having no: established Church, no State
‘rehglon, and where the dpctrme of superstitious: uses has no -
“application, Itis decided as recently as 1908, its pronouncements
are clear and emphatic ; thers is 1o elemant of doubt or a note of,
uncertmnty in the judgments pronounced every case of _import-
~ante on the subject, ancient or modern, is carefully considered and”
" the question before the Coutt finally and definitely settled.. Judnf- '
*"ments such as those pronounced in this case must comma.ml ‘the
respectful attention of other Coufts decldmﬂ similar questxons. ‘
This case alone is sufficient to set at rest all doubts and remove _
‘ all diffie ulties in the decision of thls case, and enables me to
answér the question before me— . s

e Whethe1 the Trust declared in respech of the Govexnment Promlssmy

_ “Notes for 15,000 Rupees mentioned in the plaint are valid.”

" in the affirmative with considerable: conﬁdence, I hold tha.t
“Trusts and. bequests of lands or money-—-for the purpose ot '
. devoting the incomes thereof in- perpetmty for the purpose oi
- performing Muktad, Baj, Yejushni and other like ceremonies, are

. valid “ charitable ” bequests, and as such exempb from the -ap--
 plication of the Rule of Law forbidding perpetuities. : - .- -

" ~The only other question to be considered is-as to costs: The ;
plamtlﬁ‘ is 5 member of the Bar, and as such he has conducted
his own case. At the end of the case he intimated to me that

~he does not propose to saddle the trust funds with his own fees.’
This is generous of him. T ought here to say that throughout

- the whole case the a.ttltude of the plaintiff was most correct. He

- did not come to the Court for the purpose of dividing the Trust
estate. His share in the funds would have been so small that

. 1b would not have been Worth his while troubllnb about 1t 1f hls

3

k) [19063 1LR. 247, ..
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~ motive had been merely to share in: the dnxsmn of the funds

.On" the. very first’ day the matter came on before me,. he

. expressed his perfect willingness to have the matber decxded."’»_

against him, which, -of ‘course I had o power to do ‘in
the Vface of the ‘decision in 11-Bombay and in the .absenge
‘of any "materials before me. He. came to Court for 'direc- .

" tions as the original Trustees had all died, the ceremonies had

remained unperformed in the previous year, and the income of
. the funds remained unutilized. His single-handed but vigorous -
“fight has saved;the case from being stigmatised as a one-sided

~-show or;a happy-famlly arrangement, He is entitled to his
" “costs ; whether he takes them or not it is for him to decide. Had

‘the other “parties, excluding from this expression, of éourse,' the
-Advocate- General—followed the plmnhﬁ"s example ‘as I -had
" hoped they would and offered to bear.their own costs, the plaint- _
“if's unselfish offer would have been most useful.” When I gave

¢xpression to my inclination to give priority to the Advocate- .
- General for his costs a most acrimonious discussion -ensued.

* Mr, Bahadurji vigorously resented the suogestlon, and arcrued—- '

I now find correctly—that there is no precedent for such an

~order ‘and that it would be a most unusual order to make.

Mr. Kanga claimed priority for the costs of his clients and
argued that his clients were Tr ustees, and as 'such were entxtlnd
“to have their costs paid out of the funds taxed as between attox-'
ﬁey and client. He claimed a lien on the funds for-his costs.
Mr. Kanga’s-clients are not Trustees. They are merely the exec-

gor and executrix of the will of one of th® original Trustee and are -

- in e_xactly the same pos1t10n as thg plaintiff Who is Admm;stratm
. of the estate of another original Trustee, and the ‘tenth and -
-' eleventh defendants, who are executors of the will. 6f the third -

ongmal Trustee. That his™ clients are in po;session of the-
" Trust property is merely an incident due to the’ fact that then
Testator was the last-of the Trustees to die. This c1rCLmstance
does not alter then ‘position or give them any preferentml rmhts
- over others asto costs. Mr. Raikes, the Acting Advocate-General '

'Whldm I directed to be added as a party, has mdde a Successflxl

ﬁnrht for the Trust and earned the gratltude of all those 1nterest— .
ed in upho]dmg the.Trust, and I would be extremely sorry if his
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Lcosts are not fully recovered from the Trust Funds. I tegret I ]9076 =5
can find. no precedent enabling me. to give.-him pnorlty as to his  ,ysenmpar -
costs. The only order under the- c1rcumstances, I can make, is - COHTA;?)A. :
that the ‘costs of all partles appearing befors me be paid out’ of - .o o
the Trust property —those of the- Advocate-General being taxed - SDONA?%",'
between attorney and client. - Costs to be taxed as 1f this . Ongl- i

1 natlna Summons had been a, lond cause. RS

. T cannot coriclude-this Judgment without expressing my ‘serise
y of ‘obligation to the members of the legal profession engaged in
‘this case; most especially to Mr. Bahadurji,' for the :very valu-:
‘able asswtauce they have tendered to the Court throughout the -
_ ‘case. ; - : . .
Attorneys for the plaintiff —Messrs. Wadm, Gana’/z,y 5‘ Co.

- Attorneys for defenda.nt No. 1: —Messrs Pestonjz, Rustm & E
Kola. : e
Attornoy for defendants Nos. 10 and 11 ——Mr.P 8. Batlwala. :
~ Attorneys for defendant No. 12 —Mesm. Jeﬁanysr, Gulabb/zat E
and lelzmorm. o .'
- BN L

. Note :=Italicised words or senteuces, occurring in quotations from treatisesor

. documents and embodied in this ]udgment, indicate that Mr. Justice Davar desired -
o emphasise those particular words or sentences and do not indicate that they wero .

. 80 1t.a,hclsed in the orlgmals from whxch the quotatmm are taken.-—E DITOR, - . :

P : . o

*

ACR,IMI'NA‘L. ‘REVISION.;'

C e

Befme Oluef sttzce Seott cmd Mr Justice H'eatom .
' EMPEROR ». BABULAL KANAIYALAL' e 10,

,.Penal Code (dct XLV of 1860), secs. 21, 186~ Public :S’ervant—Obstructwn . July 17, .

. toa ‘public servant—=Olerk in the cess-collection department of a District’ '
Mumczpalzt_y—Bombay Dtstrzct Mumczpal Act (Bombay Act IIT of
1901 ). BRI .

A clerk in the cess-oollectlon department of a Dlstrxct Mumcxpahty cone,
stltuted undm the 'Bombay District Mnmcxpal Act (Bombay Act III oE}'

. Tk Cnmmal Apphcatxon for Rev:smn No. 86 of 1908. -
;B 1654—-13
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