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'Ommnal Py oceclure Code (Ac& Vof 1898), edums 220, 283, 234, 235, 236
o~ and 237——0/““ ges--Jomola of ckaryes--ﬂ[z:;/omder of charges—~Indian
*. Penal- Code (Act XLV of 1860), sections 1244, 153A—=Sedition—Pr omo!my
enmu‘y, ctc,between classes~—1’ublwatwn, whal constztutea { Y .

R

“ The accused wag' charge:l a.t ome trial w1th hang committed offencés pumsh-
'*.”'able under sections  124A and 1534 of the Indian Penal Code, on two charges,
- "one with respect to each of the two articles- he "published on’ differént dates i in -

his-newspaper called the Hind Swarajga. At the trial there was no "other .
evidence of the pablication of the newspaper in Bombay. éxcopt the deolaration
made by the accused undér the Press Act, and the depositions of mtnesaes who
.received the newspaper in Bongbay a8 Government servants in their capacity as
-~ #uch. The accused was convictod ot both the charges and sentenced sepamtely ,
6n each of them, . It was contonded in appeal that there was no evidenco of the
publma.tmn of the newspaper m Bomba), and that there was'a mrsgomder of 4
: charges v1t1ut1nrr the trml e SRR : o

 Held, tha{; ‘the evldence on mcord was suﬂicmnt to prove the publ eatum of

: the newspaper in Bombay. - o e kN

_."~ : Eeld further, that’ the tr:al was not bud as thero had bcen ‘ne’ mxsgomdor of
'cha.rges. RS T R -
; Per C’HANDA mmmze, ~—Ib is true that the M'lglstl ate framed two charges

Epﬁe with tespect to each of the two articles. But ineach charge the offences are
'mantxoned as bemrr those punishable under sections 124A and 163A of, the

. . ® Cnmm'ﬂ Aprcal I\'o 237 of 1"‘08
- picosy | o -
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.7 1908 © Indmn Penal Code, 80 tha.(; the acensed ha.d dlstmct notlce of thé charges he had
EMPEROR , "> to answer, and he could hardly have been pre]udwed by the somewhat mformal
. < mode in wlnch the charges. were drawn up. . The defoct, if any, was no more.
:.:TP.IBIIO'V&N? - than'a mere megnlanty, cuted by the prov1smns of sectlon 2235 of the Code of
' -',; Cnmmal Procedure, . <0 Tt 0% s :

o
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There is'nothing in the Cnmmal Proceduro Code whlch dJrects that whero an’

* necused | person is alleged to have done two or more acts, - each of which may. fall|

- within the definition of an offence under one or another . seetion of the. Indjan-

" Penal Code, the section or sections in cither case being the same, the ;Joinden of
.- the charges.undex those sections is jllegal., Substantially the atts amount in

" gucha caso to.offences pumshable unde1 the same sections of.the Indian Penal
“Code and therefore they are oﬁ‘lences of the same kind. s

- Per HEATON, J. :—Section 934 of the Criminal Procedure Code does not say
that at most, a trial must be limited to thxee charges : it says it must be limited

* fothree offences and that the offences must be of the same kind. The * offence ™
', _ asdofined by the Code itself, is the act or omission made punishable. The offences.

" in this case were 4wo in niumber, namely, the publication of two articles on two:

- different dates: These two offences were,as chargedpunishable under the same
-~ gection of {he Indian Penal Code, and were, therefore, offences of the same kind..
The word * gection ’’ in <ect10n 934 of the Criminal Procedure Code is not i 1nvan-

ably. to:be read as singular. It isnot the intention of the Code of Criminal
Procedure, elther express or implied, to exclude from the operation of section 234

oi the Code, an oﬁence because it mmade the subject ‘of more tha.n one"

.,charge.__,;_ .- ‘ TS ‘-

_ Charging one act or series of acts under more’ tha.n one sectlon of the Ixidxan
Penal Code, isa proceeding provided for in section 235 (clause 2) and in sege -
tion 236 of the Criminal Precedurs Code and is also provxded for in section 1 of

" . the Indian Penal Cods. The Court may charge an offence twice over under two .

different sections but by so doing it eannot increase the sentence which ‘may | be

* imposed, That prmcxple is not offended by tlymg together separate oﬁ'ences for :

‘ each of which there i s more than one chm‘ge. o

" APPEAL from convictions and sentences passed by A, H S
Aston Chief Pxes1dency Magistrate of Bombay. . -

'.[‘he accused was the editor, pubhsher and propnetor of a newse f

paper called the Hind Swarajya published in the Gujarati language. - =

"~ . He was charged with two offences pumshable under sections, 124A
“and 158A-of the Indian Penal Code, w1th respect to an a.rtlcle
' vventltled « Dnghshmen afraid of the pen ” which appeared in . an

. issue of his newspaper dated the 4th. April 1908 ; and also wlth

. reference to another article entitled “A grave Warnmg Whlch
-appeared on the llth idem in his newspaper.
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Where he Was cha.ro*ed as follows -..,;,;‘

charve you Tnbhovandas Purshottamdas Mdngrolevalla, a8 follows

e That > you on or about the 4th day of April 1903 at Bombay by words m-.'
tended to' be read, namely, an-article in' the Gujarati- wh1ch is headed . When'i
translated: ¢ Englishmen afraid of the pen’ published - in the Hind :S'wanyya "
newspaper - of which you wero. the _editor, printer and proprietor brought or’
attempted to bring intohatred or contempt or excited or attempted to excite -

feelings of disaffection towards the Government established by law in. British:

" India and promoted or attempted to promote feelings - of enmity or hatred" -
‘betweon  different classes® of His Majesty’s sub;ects, namely,-" between. .
-Native. .Indian -and European subjects and thereby comnntted an oﬁence :
pumshable under sectlons 1244 and 153A Indian Penal Code. - . ..~ .- '» &

& 2ndly i— That you on” or about the 11th dey of April l“OS o Bombay by.ff-
words intended to beread, namely, an article printed in the English aud Gujarati’
languages which is headed when corrected and translated ‘A grave warning* -
pubhshod in the Hind Swardjya newspaper of which yoa were the . edxtor, '
. printer-and proprietor brought or attempted to bring into hatred or conbempt or "

- excited or.attempted to excite feelmgs of disaffection towards the Goyernment”

established by law in British India and promoted or attempted to promote B

feelings of enmlby orhatred bebween different classes’ of His Majesty’s subjects;
- namely, betweon Native Indianand: Europoan fubjects and thereby committed an’

' offerice pumsha.ble under sectiors l" LA aud 153A of the Indlan Ponal Codc :

and w;thm my cognizance. T e S
“ And I hereby dlrect that you be tned on the s:ud cbarcres. T

At the  trial, the. prosecutlon tendered into - evxdence the’ dee- ‘
]a.re,tlon made by thé acqused under the Press Acb before the
-Chief Presidency Magistrate - of Bombay, as the: punter and*
pubhsher of the « Hind Swam;ya. > And there werc 7 bwo wite
nesses “on behalf of the prosecution, the Oriental Translator. -to.
_the Government of Bombay and a clerk in his office, who deposed'
- to having received the copies of the newspapel in Bombay in their
_ ca,pa.clty as Governmen 'erva.nts. L :

e ";
“'The Magistrate convxcted the accused on' o both the charges and’
'.' sentenced the accused to two years ‘rigorous nnpnsonment on
- the first charge and to one year’s rigorous 1mprlsonment on tbe'
second charge the sentences to run. consecutlvely.

The accused .appealed to the ngh Courb

He' ‘was trled by the Chlef Presxdency Maglstrate of Bombay L

,‘A H S: Aston, Esqun‘e, Chlef Presxdenc; Mawlshate, Bombay, bcreby

So1008 %
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Baptrsta f01 the accuced —-—There 1s no evxdence of pubhcatlon
of the newspaper in Bombay. - “The declaration by the -accused

- under the Press Act is' no evidence “of pubhcatlon nor: Would.

publication ’ be proved by ~depositions of -two witnesses who
received. coples of the néwspaper in Bombay merely as and m.
thelr capamty of Government servants, = s

" Secondly, the frial is bad on’ the score of m13J01nder of charn*es. |

- Thg accusedis charged with both under section 134A and section -
" 153A of the Indian Penal Code in respect of each of the two
~ articles that appeared in his'newspaper on the 4th and-11th April

1908, respectively, The offence under section 124A" is distinet
from the one under section 153A.: and a separate charge for each
of them should huve been framed, The Criminal Procedure Code
© positively enacts that two .charges are necessary, this-is an

_ illegality and  not an irregularity which could be cured 'under.

- section 537 of the Code. - See Emperor v, FattuW.; Submﬁmanm
- Ayyar v. Km_q-Emperm ®; Sukh Lal Sﬁezkﬁ V. Tara Chand Ta ® ;
. Thomas v Bmperor @;.and Queen-Empress V. Anant Puranik (5) X

The forris of charges in the schedule to the Criminal Procedure:
Code dxstmctly indicate that there ought to be separate counts
for separate offences ; and even a separate head of charge for each.
- ‘offence under the same section in the. same transg,.ctxon See the -
~form. regarding the substantive offence and. the attempt under
“section” 241 of the Indian Penal Code. Furthermore, the form
prescnbes three heads of charge for section 882 of the Indian Penal
Code.- This'is a clear indication that leglslature requires that the
charges should be very speclﬁc, deﬁmte and dlstlnct for each,
offence , : : S Con
Assummg that the Magxstrate has- comphed w1th the movmon
of section 233 so far, as charges are” concerned, then the parti-
_culars as required by “section 225 are nob-given. He ought to
~ havepointed out the passages in the fitst article that came Witbin_
the purview. of .section 124A and those. that came under

: sectlon 153A e =
1) (1903) 25 ALL, 195, ‘;v (3) (1905) 83 Cw\. 68 8t p, 72’

. (2) (1901) 26 Mad. 61 " . () (1006) 29 Mad. 553, -
- 6 (1300) 25 Bom. 90. L
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Sectlon 233 of the Crunmal Procedure ‘Cede says ‘that. each -

§ charore shiall " be bried separately. " In this case. there-are four

oﬂences and two charges, Section 284 is an exception to section - meovm. “
7238 ‘But offences undeér sections124A and 153A of the: Indian

; Penal Codé’ are not offences of the same kind, and the arhcles of
‘the 4th and 1lth. Aprilare not parts “of the same- transaction
’Wlbhln the meamnrr of sectlon 280 of the Crlmmal Procedure
‘ Code

‘ Bumon (acting Advocate General) for the Crown':—Sections
:234 235, 236 and 239 of the Criminal Procedure Code are excep""
tions to section 238 of the Code.: Section 235 is pub after section:
' 234 to meet with those cases where facts ‘alléged'show “that they
come under two or more different sections of the JIndian Penal
Code: 'There is theréfore no irregularity i in Jommg sectlon 153A
;read with section 124A. in the- charge. . o

CHANDAVARKAR, J. +—This is an appeal from the ]udgment of
the Chief Presidency Magistrate of Bombay, convicting the’
‘appellant of two offences one under section 124A and the other

under section 158A of the Indian Penal Code arising out of. each' ’

of two articles, published ina, Gujarati newspaper called the Hmd
"Swarajya. ~Several points of law have been urged by the appel-
‘lant’s Counse) Mr, Baptista: -'The first of them is that the learned
‘Chief Presidency Magistrate had no jurisdiction to'{ry the case.’

This objection to jurisdiction is based upon the ground that there -
is upon the record no evidence of the publication of the. news- .

“paper in Bombay. 'Bufi three witnesses examined for the Crown"
‘state that they received the newspaper in Bombay;and there ig’
the declaration made by the appellant hlmself under the Press
Act. ' The mere fact that two of the: witnesses are servants of
Gove‘nment who received’ the Dewspaper as its agents, cannot in
law render their ewdence madmlssxble on the questlon of
pubhcatlon o ~

The second and the thn'd pomt urged by Mr Baptlsta, have
'hardly any substance. . It ‘is contended that the trial is rendered

illegal because the learned- Magistrate did not frame a separate

‘charge for every distinct offence, as required by the first part of

-section 233 of the Code of Criminal Procedure, It istrue that -
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the Magxstra.te fmmed two charges—-one in respecb of the artlcle .
- of the 4th of April and the other in respect of the arb1c1e of the-
11th of Apnl 1908, - But in each charge the offences. are .men- '
‘tioned . as. bem(r those punishable under sectxons 124A and .
1534, so that the appellant had distinet notice of the- charges he .
* had to answer, and he could hardly have been prejudlced by the,

- somewhat informal mode in which the 'charges were drawn up. -

. The defect, if any, was no more than a mere irregularity, ‘cured’
by the provisions of -section 225 of ‘the ‘Code of Criminal. Pro-

- ceduie. It is further conbended that. the trial is illegal- because
" the particulars in respect of each of the: charges ‘were not’ given

by the Magistrate by the specxﬁcatxon in the charge sheet of the
- passages in each of the articles, which, according to the case for

. the Crown, brouorht ‘those: articles within sections 124A ‘and

'153A of the Penal Code,’ But the case for the Crown was- in.
" the Courb below, as it is here, that cach of the'two articles taken .

- asa whole brouoht the act of the appellant w1th1n cach of these,

sectmns -Undei those circumstances. no spec1ﬁcat1on of any ]
partlcular passages was called for, S

" TI'pass on now to Mr.’ Baptlsta, s ardument th&t the trml is *
“illegal on the ground of misjoinder, of charges. The mls]omder :
complamed of is that the offence charged under section 124A of
~ the Indian Penal Code, arising out of the article of the 4th of.
Apnl being distinet from, and not an offence of the same kind as,

. the offence charged under section 153A of the same Code, arising -
out of the article of the 11th -of April, and that the offence

: charged under section 1534 as arising ottt of the former artlcle.;

being distinet from and not an offence of the same kind as- the
offence charged under section 124A as arising outof the latter

. article, the learned Magistrate ought not to havetried these charges

“together at’ one trial, It is admltted by Mr. Baptista that the.
~ charge: for the offence -under section 124A of the Penal Code i in
respect of one of the two articles in questlon could. ‘be lecrally

| 301ned to the charge. ‘for the .offence under the same section in

respect of the other article, And in such a'case itis equally ..
clear from sections 236 and 237 of the Code of Criminal Procedure
 that, if in respect . of each of the articles the evidence récorded’

) substantlated the offence under sectlon 163A instead of the oﬂ:‘ence‘
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*under seetlon 124A, the accused could bo” lega]ly convxcted of the" v

former offence, even though it did not form - the subject-matter of -

the: other hand, it was an - adv antanre to the appellant in_that' he

z:had notlce of the additional ‘offence chawed of which he couldl

“have been under the Code ‘convicted without -any notice in the

/chardc sheet, ‘It is true that, - as urged by . Mr. Baptists, - the -
,offence under sectmn 124A of the Penal Code is: not an oﬁ'ence of

the same kmd as an offence under sectlon 153A. of the Code. And

- the Criminal Procedure Code no doubt provides that - those two.
offences ‘cannot. be -tried together, But there’ is nothmg in -

‘the Code which directs that where an-nccused person'is alleged
, to have done two or -more acts, each of which may fall - within
the. deﬁmblon of-an-offence under one or another sectlon of the

Penal Code, the section or sections in either case being. thesame,.
the- joinder of the charges -under those sections-is illegal.

- Substantially the. acts amounl in'such a case to offences punishable
" under the same sections. of the Indmn Pena,l Code and therefore
they are offences of the same kmd Lo oo

Mr Baptmta has not demed the sedxtlous chatacter of the

.» artlcle of the 4th of April: - On the other hand, “he has candidly
admitted before us that he cannot defend the  article in question

so far as the offence under section 124A of the Penal Code.is
~concerned. The other article, that of the: 11th of April, he con-
‘tends, is & mere republication of what came into the appellant’s
- hands from outside, and was published by the appellant with
- remarks showing that he did 1ot approve of the sentunenbs in

the article. It is clear, however, from the evidence of surround.
- ing circumstances that the so-called disapproval was feigned and
ironical and that the appdlant published the article in question
“because it gave him an opportunity of bringing the estabhshed
'_ (,roy ernment of the land into hatred and contempt,

A Under these cxrcumsta.nces it is unnecessary - to cons;der
: whethet either of the articles can rightly come under .section
lb3A of the Penal Code. -

» %Eﬁm‘nc}a
. th&charge That being. the case, the addition of the.offences under ,Jﬁ, TRIBROVARS
- that section in the charge sheet cannot’ beheld to be illegal, - On - - ’

v

:DAS’; ; \
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, We affirm the convictron under sectlon 124A and as. to the
' " Eureron” sentences we decline to mterfere on tﬁe ground thab hhey cannot

T 20
Tkmno‘, N be considered too severe. -

L Das, "

HEATON, J. :=—Mr. Baptlsta S ﬁrst aruument was that pubh-g
""catlon in Bombay was not proved. ‘There is 'no subst‘mce in{
th&(’u ~,' R :

~ .

" His main arguments were directed to the charge and Were to’
the effect that as the charge was: :contrary to'law the trial was 11-
legal: a general proposition which he sought, to mzike good by
the authonty of the Prlvy Councﬂ Judament in Submﬁmamq
'Ayyar 3 case (1) T s

, In order to understand the argument ibi 1s necessary to seb ou
tho charge. *. It reads as follows _— :"'f z »

el AL, Aston, Esquirey, Ohief Pxes1dency Mawstrate, Bombay, hereby
charge you Tribhovandas Purshottamdas Mangrolewalla as follows :—That you*’

-on or about the 4th day of April 1908 at Bombay by words intended to ba read,”.
namely, an article, in the Gujarati which is headed when translated ¢ EnO'hsh- o

_men afraid of the pen " published in the Hind Swarajye newspaper of whrch
you were the editor ! printer and proprietor brought or attempted to bring mbo
hatred or contempt or excited or attempted to excite. feelings of” dlsa.ﬂ'ectlon to-”

" wards the Government established by law in British India and promoted ‘or’

‘ attempted to promote feelings of enmity or hatred between-differént elasses- of
His Ma]estys subjegts, namely, between Native Indian or Earopean sub]ects
and thereby commxtted an oﬂ’ence pumsha.ble under sectxons 124A and 153A
Indlan Penal Code.

e 2nd1y :—That you on orabout the 11th da of'Apnl 1903 at Bombay-
by words intended to be read, namely, an article prmted in “the English and --

: GuJalatr languages which is headed when corrected and translated <A grave '
warning * published in the Hind Swar ajya newspapar of which you were the

editor, printer and propriator brought or attempted to bring iuto hatred or con- -

" tempt orexcited or attempted to excite feclings of disaffection towards the '

. Government established by law {a British India and promoted or attempted to-.
promote feelings of enmity or hatred between. diffefent classes of His Ma]estys
subjects, namely, between Native Tndian and European subjects and . thersby-

- committed an offence punishable under sections 12LA zmd 153A of the Indran
Penal Code and within my cognizance, : : '
C And I hereby direet that you be tried on. the said c}m ges

) (1901) 25 Mad. 61.
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Flrst it is said that this charge is unlawful because it does not

- follow the form given in Schedule ¥ to the Criminal Procedure
: Code for charges with two or more heads, but instead of doing so

combines in one whole in‘ each case the charges under sections
124A and 153A.  The defect_is a very formal one, and is cured
.. by section 225 of the Code ~which says:—“No error in stating

* either the offence or the particulars required to be stated in the
: charde, and no omission to state the offence or those pa.rtlcula.rs :

- shall be regarded at any stage of the case as material, unless the
" accused was in fact misled by - .such error or omission, and it has
: 'Qccas_zoned a failure of justice.” The Privy Council casereferred
- t0 i3 not an authority for saying that such an error in the charge
- is an illegality vitiating the trial. It is only necessary to read

the judgment in that case to see that their Lordships of the |
Privy Council were dealing with a grossly illegal trial ; and there

is apparent throughout that judgment as strict an adherence

as possible to the facts of that particular case; and as little

generalization as is compatlble with a true presentment of
. their-reasons. : :

Mr. Baptlsta snexb objection was that though it was nob 1lle0al .

o charge the appellant on. the articles as a whole, yet when
) -,cha,rand in respect of each article under sections 124A and 1534,
- he was prejudiced ashe did not have notice of the particular pass-
‘-"ages in each article on which the prosecution relied to bring it
- first under . section 124A and secondly under section 158A. To
. this the answer is that as reaards these charges the prosecution
% did not proceed on ‘seperdte passages but on the articles as a whole.
But Mr. Baptista argues in effect that his client ought to have
.. had notice, before he was requn'ed to entér on his defence, of the
process of reasoning by which the prosecution brought each
article under section 124A und also under section 153A of the
.. Penal Code. Whatever-application such an argument may have

~ to cases in general, it fails in its application to this case, because -

_the process of reasoning which the prosecution followed, was to
“-deal with the articles as a whole and not with particular
. passages and the accused had notice that he was charged under

section 1244 and under section 158A in respect of each article
as a whole, :
5 16035
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The last of Mr. Baptista’s. techmcal arguments was - that the

" joinder of the charges: relating to the two publications of the Ath -

and 11th April, was 1llega1 and vitiated the trial. He assumes for .
the purpose of this argument that there were four charges‘,i;,twp‘ .
relating to each article ; and he urges that as cach of the four

* charges did not relate to an offence of the same kind, they -could -

not be tried together. He bases his argument ma,mly on sectlons
233 and 234 of the Code of Criminal Procedure which run. vas ;
follows 3= '

“233. For every dlstmct offence "of which an ype1son is accused there :1
shall be a separate charge, and every such charge shall be tried separate]y, -
excepb in the cases mentioned in sections 2 4, 235, 236 ard 239, '

4234, (1) When a person is accused of more offences than one of the - same |
kind committed within the space of twelve months from the first to the las of
such vffences, he may be charged with, and tried at one trial for, any number of
them not exceeding three. .

. ¢4 (2) Offences are of the same kind When they are punishable with the same

. amount of pumshvnent undor the same section of the Indian Pepal Code or of

any special or local law.”

Section 234 does not say that at mosb a trial must.be hmlted

* to three charges : it says it must be limited to three offences and

that the offences must be of the same kind. The * offence” as®

- defined by the Code itself, iz the act or omission made pumshable.' f

The offences in this case were two in number, namely, the publica- - '
tien of the 4th Apml and the publication of the 11th April,

These two offences were; as charged* punishable under the same F
sections of the Indian Penal Code and Were, ‘therefore, it seems to ‘

. me, offences of the same kind. If the word section ”’ in the

second clause of section.234 be read as incapable of meamnu

“«gections,” that is,if it be read as invariably singular, then

Mr. Baptlatas argument is.good, not otherwise, But I do not -
think it is the intention of the Code, either expressed or 1mphed
to exclude from the -operation of section 284 an offence because ‘

it is made thé subject of more than one charge.

Charging one act or series of acts under more than one sectmn of -

the Indian Penal C_ode is a proceeding provided for in’ section 235
(cl. 2) and .in section 236 of the Criminal Procedure Code and

is also provided for in section 71 of the Indian Penal Code which~
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- says 3 ¢ where anvtbmn’ is an oﬁ'ence falhncr Wlthm tvwo or -more -
'separate deﬁmtlons . . ... . the offender shall not be .
"t-pumshed with a more severe punishment than the Court which
tries him could award for any one of such offences.”” ' You may

‘ charge an offence twice over under two different sections-but by

50 domg you cannot i increase the sentence which may be imposed.

" Thak prmclple is not offended by trying together separate offences

o for each of which there is more than one charge.. Therefore I do
- . not think the joinder of charges in this case was contrary either
to the express words or the prmclple of the law. . '

On the merits there is little to be snd A careful perusal of

i _‘j,the article of the 4th April shows a deliberate design
K ".ito excite feelings of disaffection towards the Government estab- -
"~ lished by law in British India, or to bring that" Government

: into hatred and contempt. The nature and tone of-the’ artncle or
* Tetter of the 11th; the general character of Hind Swara;ya as

" évidenced by its own publications; the circumstance that the

 Jetter said to be received from outside was translated into,
‘ Gu_]aratl and the introductory words printed before the trans-

_ lation, taken together, convince me that the publication of the-

‘11th also was deliberately designed to do the same. It is not

_* very material to consider whether the offences also fell under

section 153A of the Indian Penal Code. . The convictions are, in .

__my opinion, good under section 124A ; and the sentences, Icon-
. mder, are not too severe. - So I concur in the order confirming the

- convxctlon and sentences, :

-

C’onmctwn and semfence conf irmed. .

RR.

1908.

v,
TRIBHOV.AN.
DAS.
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