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‘ S’uztfoa declaration of ownersth—Plamttﬁs title proved—-Defnndantsuse

“Sfound. to be not inconsistent. with plaintiff’s owner.shp—-Presumptwn—
.Possesszon goes with title—Adverse poswsszon fol S

R
Plamtlff sued for a declaration that he was the owner “of the ]and in suit.

alleging that the defendant had taken wrongful possession thereof. It was .

found-as a fact that the title to the land wWas in the plaintiff and that the.
' defendant had made no permanent use oE the land inconsistent with its being -

plmntlff’s land _

Eeld, {hat pla.mt\ff was entltled to suceeed. The said clrcums’cances made*

" out a case for the application of the presnmptmn that possession goes with title. h:’
. Runjeet Ram Panday v. Gobu'rdlzun Ram Panday(l) and Agency Company .
- . Short@ followed. '

Framji Cursetji v. Goculdas Madﬁowjz(3) referred to. . -

SECOND appeal from the decision of B. G Kennedy, District; J
Judge of Nasik, reversing the decree of C. D. Kav:shwar Fust,
Class Subm dmate Judge. ‘ :

- Plaintiff. sued in the year 1906 to have it declared that thef
-land in suit be]onged to him, to obtain possession of it, to recover
Ts. 45 as damages for the defendant’s  wrongful possession ‘and"
to obtain an injunction ordering the defendant to remove the’

- superstructure raised by him on the land and restraining h1m"'
- from obstructing the plaintiff in' the enjoyment of a door and

well jointly with him. " The plaint alleged that the land was

plmntxﬁ’s rmcestml property, that plamtlff’s bulldmg had been
" erected on it for more than 22 years, that the land had been in:
. plaintiff’s possession and- that the defendant took wrongful

possession of it tv@o months be[’ore the institution of the “suit and'

began to bmld on 1t in splte of the plalntlff’s prote estS.

: *» Spcond Appeal No. 141 of 1908, .
W (187320 W B. 25 (Civ. Ruk), () (1888) 18 App. Cs. 793,
. " (®(1892) 16 Bom. 338, .
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fpossessmn since a-long time, that it did not belong to the plalntlff
4nd was never in his possession, that the door and the well did
not’ belong to the plalntlﬁ and were never in his enjoyment, that
the plamhﬁ‘ never ‘raised any protest against_ the defendant’s

:struebure and that the clmm was time- baned '

. .

The Su bordmate Judge found that the plamhﬁ" was proved to
be the owner of the land in'dispute, that the elaim was not
time-barred, that the plaintiff was entitled to obtain possession
of the land and passed a prohibitary order against the defendant
and a further order directing the defendant to remove his’ super-

stricturé, and fuither'held that the plaintiff was entitled to™

recover from the defendant Rs, 5 as nominal damages. He
passed a decree accordmgly. )

On appeal by the defendant the District Judae found that the-
house-site belonged to the ancestors of the plaintiff and that the
plamt1ﬁ' had not been in cecupation since 1880 when the ancestors
of the plaintiff were expelled from the house and the building was

' pulled down by the ancestors of the defendant. He therefore held
that the claim was tlme-barred by defendant’s adverse possession

, and reversed the decree a.nd dismissed the suit, Hxs reasons.
were :— . -

16 appears that the ancestoxs of the defendant expelled the ancestofs of tha’
: plalntlﬁ‘ from the house about the year 1880 and that the plaintiffs have never
been in occupation since. I cannob conceive of a better starting point of a claim
‘adversely to the rightful owner than pulling down his house and expelling him,
'If then the defendant has since heon in occupation and the land has not smce,
Yemained empty space of no cerfain proprietorship the rightful owner “must be
barred.: But. it is clear from the sight of the place, that tho site so invaded
. is encloged so as to form part and parcel of the defendant’s premises, and that -
“it i aciually part of the plinth of his house. It is, therefore, not a mere empty
site adjacent to defendant’s house such as those over which it is difficult to
'eﬁ’echve ownorship but the enjoyment of it is inextricably and of .
: necessxty attached to the enjoyment “of the defendant’s premises as a'verandah is °
jlpar!; of a bungalow or a garden of a villa. . In my opinion the plaintiff ‘has been
. out.of possession and the defendant in possession since 1880. I, therefore,
* reverse the ﬁndmg and decrce of the lower Court and dxsm1=s the suit Wxth costs
- in both Courts: - ‘

S Defendant contended that the allegatlons in the plaint were -
false, that the land. belonged to the defendant and had been in his -
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‘ The plamtuﬁ" havm preferred a second appeal, the ngh Court f
(Scott C.J, and Batchelor, J ) sent down the followmg 1ssue for' )
" trial;—

« . *“Whether the defendzmt has been in possesalon, 1f 80 how ,
long and whether adversely T h

In sending down the said issue the ngh Court wade the
following observations :—

In deciding the qucstxon of adverse possession the District Judge appears to
‘'have based his conclusion upon two circumstances, First, he says, that in 1880
.there was a starbing point of adverse possession, beeause the defendant’s father
pulled down the plaintifi’s house and expelled him ; and secondly, he says, thai

- ab the time of his view of the site, towards the end of 1907, the land in dispute
“was enclosed 80 as to form part and parcel of the defendant’s premlses ancl 1s
_ _actually pars of the plinth of his house. -

" Tt'does not 4 appear to us that those two cireumstances sta.ndmg by themselves, '
_ canin this case afford a safe basis for the conclusion that the defendant hag
been in adverse possession, for, as stated in the judgment of the first Court, the -
- defendant’s father was punished for pulling down the plaintiff’s house in 1880..
The judgment of the Magistrate filed a3 exhibit' 55, shows that the aceused™
" Anant admitted in that case that the heuse belonged to the minor, that he had
. pulled it down and he said he would get it built again. In face of this:
" admission which we take asan admission that Anant would not- wrongfully .-
olaim the land from the pl aintift bat would restore it to his possess)ion witha ne‘w. .
house upon it. : -

I

We are unable to agree thh the DJstnct J udne that there is a good startmo- .

- point for a claim of adverse possession, and in the absence of any finding of .fact:

by the District Judge as to positive acts of exclusive possession by the defend-
ant for the statutary period prior to suit, we are unable to accept the- opinion.
expressed by him that the plaintiff has besn out, of possession dnd thab defend-

* ant has been i in possesawn since 1880 : ‘

W'bh respecb to the first part of tho sald issue the sttucb ‘
J udge found that no one of the parties was in exclusive possessmn
* having regard to the position of the szbe, lts surroundmrrs and |
other clrcumstances in the case. : '

* As to adverse possession he observed as follows —

As for adverss possession I should express an opinion t.ha.t the “ admlssmn »

_ a8 to plaintif’s ownership was doubtless made. But is such an admission mado
~ by an accused to a Magistrate  to avoid punishment equivalent to an under-

taking given to the plaintiff to hold under him or fo restore ? It is, I submit,

only in the latter caso that the originally unlawful expulsion by the defendant
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of the plamtlﬁ WOuld merge ina subseqnent lawful and derivative ocorpancy
and do.not give rise to a starting point for hrmtatlon. It appears from the
: ]udo'ment of the Mawxstmte that he ad;;om ned the cass to allow of such an under-
_takmg bemg given but in vam. There were also other violent acts, obstruction
of doors and locking of persons up in rooms about the samo time which gave
.i-use to'a wahiwat case, Exhlbxt 51 No admission was made in this case.

) I should find then thab if these acts aro. legally an assertion of cwncxshxp
hmltatmn ran from 1880, bub if'not there have been no acts suLsequcnt to 1880
wlnch would give a stm-hmb point for limitation,

The plamtxﬂ? appellant filed cross- obJectlons to the ﬁndmg of

tho sttx ich J udge.
DR Patwam’ﬁan appeaved for the appellant (plamtxff) —

The finding of the lower Court on the issue sent down by the '

H:gh Court is not precise and does nob amount to a i inding of
adverse possession, ' The finding as it stands cannot be taken to
be a finding of adverse possession in law. The High Ceurt, when
it sent down the-issue; held in;its remand order that the admis-

sion-of the p]aintiﬁ"’s title by tho defendant’s ancestor in the

criminal’ case saved the bar of. limitation and there was no
subsequent act of adverse possession on the part of the defendant.
The land being an open space and there being no evidence of
defendunb’s adverse possession since his father’s admission in
- 1880 the prmclple laid down in Framji Cyrseljs v, Goculdas
]lIarlizoszz(l) applies. . In such cases possession goes with title:
D/tm'm Singh v. Hur Pershad Singh®, - .~ . . .

A R. R. Desai appeared for the respmdenb (defendunt) It is
" found as a fact that in 1880 the plaintiff’s ancestor was forcibly
‘ejected by the defendant’s ancestor. Since then the defendant’s

possessfon became adverse to the plaintiff. There is no evidence.

in the case showing that plaintiff’s title was ‘wdmitted, The
alleged admission is- merely referred to by.the Magistrate in his
_Judgment in the criminal case. This circumstance  nnot bé
-evidence of the ‘admission. Moreover, the alleged admission was

; made to evade criminal liability and is inadmissible in evidence

: 88 proof of plaintiff’s title, Further, the undertaking given in
the allerred ‘admission was never cmned out, and it is fcu'xd by
e (1892)16'Bom.338.;'>v"’ o '@)(1855}12 Cal, 38,
B1BI~T.S o )

A
N
B 44

1900,

GANPATI .

.
Rignusam



e

" 3909 the lower Court that in tho possessory suit brought. by the 1

~ plaintiff there-was no such admission.© All this happened more j
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than ‘twelve years prior to the present suit, L .
As to sdverse acts subsequent to 1880, the defendant has

* repaired the compound wall and used the site as-his court-yard-

to the exclusion’ of ‘the plaintiff. Further the -defendant has
built a new house. We submit that such acts are -cvidence of
adverse possession,  therefore, the ruling in Tramjz 011783{/@ Ve
Gocwlzlas Mad]wuyz(l) does not apply.’ :

[SCOTT C. J,, referred to Rcm/eeé Ram Panday V. Goburdlmn

. Ram Panday®.}

: That case is dlstxnomshable There the defendant waé not in
possess ion: In the present ¢ase it is found. that the defendant
has continued in possession to the exclusion of the plamtlﬁ' a,nd

* the status quo ante was never restoreu.

1t is undisputed that in spite of the Mamlatdars decree in the '

| possessory suit the defendant has continued in possession and i

is not proved that the plaintiff was ever in possession . w1th1n”:_
twelve years of the suit. ‘

Scotr, C. J. :—In this case the plamtlﬁ" suesto ha.ve it declared -
that the land described in the plaint belongs to him and to .
recover damages from the defendant for Wronrrfully takmg
possession of it. He alleges that the defendant took possesswn
of it wrongfully two months before suit.

The plaintiff obtained a decree in the ﬁrst Court but in the-
lower appellate Court on an issue, which raised substantially the
question, whether the plaintiff or the defendant had been in -
possession of the land prior to the alleged date of dispossession
by.the defendant, the Iearned J udge found that the defendant

had been in pocsessmn

" We were not satisfied with that finding and therefore remanded

, the case avam to the lower appellate Court for a fresh ﬁndmo- as
“to possession, On the facts found now as to the nature of. the

property and after perusal of the Judgment of the Mag1stra.te in

1 (1802 16 Dom. 338, © - o - (2 (1378) 20 \V,R 25 (Cu Rul
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: "‘a cnmmal case matxtuted in 1880, which contamed certam state-

ments made by the defendant’s father, we ate of opinion that the

~ issue as to possession ought to be decided in favour-of the
" plaintiff, - The criminal proceedings to'which we have referred
‘werd instituted by the plaintiff’s mother in consequence of the

_ _defendanb having ‘committed certain wrongful -acts ‘upon. tho
" plaintiff’s property, and pulled down part of the plaintiff’s house.
- On ‘the charge of mischief, the defendant pleaded that he had

merely entered upon the house of the plaintiff because it had

tumbled down and he had to repair-it. But he admitted that he
had no interest in the house which belonn‘ed to the p}amtz[f who
was separate from him. ‘ :

Now the house in qugs{:lod stood in a Wallea compdﬁnd which
contained also the house of the defendant. It appears that the

plaintiff’s house was not re-builb after it had been pulled down in ..

1880 and the District Juage finds as follows :—. -
“ The house ong:nally belonging to plaintiff and defendaut’s house orxgumlly

formed one seif-contained property isolated on all sides: from other property

by boundary-walls. These boundary-walls are nct new, though one has beon
repaired within the Iast ten years. The position of things is such that
any person owning the. only residence in the enclosure must make use of the
whole enclosure including the property claimed by the plaintiff. 'To this extent
defendant is in possession. He has made no permanent uso of it incousistent
with its being the plaintiff's or any one else’s land, and therefore had: it not been

for its isolation and inclusion in defendaut’s property, I should have been:

inolined to hold as is so often the case in the country with’ townlets, that no
one was in exclusive possession.

Upon that finding as to the present state of - facts and havmﬂ
regard to the statement of the defendant’s father to whxch wo
have already referred, wo have to consider whom the possession of
_ the vacant land must be presumed tohave been with, in the absence
_of direct evidence. Now it is held in the case that-the title to

this land was in the plaintiff and it is held that the defendant has
made no permanent use of it inconsistent with its being the plaint-

if’s land. 'That being so a case is made out for the application

. of the présumption stated by their Lordships of the Privy Council
" in Rungeet Ram Panday v. GoburdRun Ram Panday®, that possese

L (1878) 20 W. R, 25 (Civ, Rul.)s
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’cloud on ‘the txtle of the rightful owner

(1) -1888) 18" App. Cas. 793 at p. 798,
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-sion’ goes with iitle, .No contrary pxesumpt:on advelse to; the’
] plamtlff can, we think, arise from the wrongful acts’ of- the :

defendant’s fathcr in 1880, which were promptly- repudmted by :
bim when be was charged in the Magistrate’s Court... "For, as:
observed by their Lordships of thé Privy Council in dgency Com=

~pany V. Short®W :— “Tf a person enters upon the land of avothei

and holds possession for a time, and then, without having acquired’
title under the statute, abandons possession, the rightful owner, on
the abandonment, is in the same position in all respects as he was .
before the intrusion took place. There is no one against. whom.

be can bring an action, He cannot make an entry upon himself.

There is.no"positive enactment, nor is there any principle of law,

- which requires him to do any aech, to issue any notice; or to.-

pertorm any ceremony in order to rehabilitate himself. No new -

. departure is necessary. ‘The possession of the intruder, meﬁ'ectualb' r

for the purpose of transferring title, ccases upon its abandonment :
It does not leave behmd it any

Such use as the defendant is held to ha,ve made of the vacant .
ground of the plamt:ﬁ' since the year 1880 is no evidence of :
adverae pmsess:on see Framji Cur setfi v. Goeuldas Madﬁoujz@)

We, therefore, reverse the decision of the District J udge and '
restore that of the Subordinate Judge.

'Plaintiff to have costs throughout.
’ Decreq’ ieve{-seol;
G BRI

© (2 (1892 16 Bom. 338,
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