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“of the bxll Ifl re Jone\(l) Assummm that the cuents do S0 in “1908,." :
thls case, it may bs. they w1ll be sa’mshed with . the result of the . Mapriavar, -

K
taxatlon 1n Whlch case 1t is possxble thdt a su1t by the attorney : ,:Nr;)m )
Wlll not be ueces&ary “CHBIOJI;:M‘I' .

I therefore, make an order in the terms of the prayer of the,
Apetxtmn ‘Bat’ it. if'to be hoped that the Taxmcr Master will i
~serutinize. with, great care the correspondence that has’ been :
produced before me in this matter, the’ greater bulk of Whlch in
g my opmlon is wholly unneceSeary SR U LR "

. The costs of this apphcamon ate reserved zmd W111 ablde the
result of the ta‘{a,txon or the eubsequent suib, 1 LT

Attorneys for the apphcants Messre Mad/mv/z, Kamaar
’_‘amZ C/thofublmz _' LT

Attorneys for opponents Messrs, .Dmsﬁa and D/mmmsey

-~ B.N.L
(1) (18‘57)360hD100 N

APPDLLA TE CIVIL

- ——r— s

.Bej'ora the Honam qble Mr Justice C'l;andcwarkar, Actmg Clmj"
: T *Justwe, and My, JJwtwe Heaton, = = . o
'KALGAVDA TAVANAPPA PATIL. (ORIGINAL Dmsmm 1), Arpnnmm - 1909,
v SOMAPPA’ TA‘YIANGAVDA PATIL AND ANOTHER (ORIGINAL PLAINT- _ Juns 15,
. Irfs), RESPONDENTS* 2 . : -

Ilmdu law—Adoptwn—Adopéw‘z of a marrml man /wwmg a son-—Tﬁe
- son’s gotm and mglztx of inkeritance in the family of his bzrtl& et

" When o married ‘Hindu h‘wmf"a son, is givén in adoption, the son does noblike
his father lose the qoim and rights of ‘inheritance in tho family.of his birth
and does not acquire the'gotra and a right of succeselon to the property of the
‘family into whlch hxs fathez is adopted ) :

. In the absence of: any specral custom, Jmns are governed by the ordma.ly‘
Hxndu]aw LT - :

“FIRST appeal a,"mnst the dec1s1on of V. V Phadke, Flrst Class
_ Subordmate J udoe of Bel()‘aum, in original Suit No, 379 of 1906

Suit to’ recover possessmn of vatan property

" The property in suit: belonged to one Annappaga.vda. He had -
“a'son Tavnappa defendant -2; and tw step-brothers, Somappa-

“ F1rst Appeal \o. 41 0i 1708, .
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gavda and Devendraaavda, p]amtlﬁs and 2 Tavmppa had ‘

'KAmu'm .son Ka]gavda, defendant 1. Annappa gave his son Tavmppa in’

¥ “‘“ml’m,‘ " adoption £6 one ‘Apaya after the birth of Kalgavda, defendant 1.
“SoxwArea | Annappa dled in-the year 1304 a,tter makmfr a will, whereby he
TAnAN(;Avm.

o ' bequeathed all his pxoperty to his_ grandson ‘Kalgavda, . In the
. year-1906. Annappa s two! step brothers, plamtlﬁ's 1 and 2,
“broughit the present suit against defendants 1 -and 2 b0 recover
possession of the property in suit, alleging that as defendant -1
- wasalready born at the time. of the adoption of his. father, defend-
~ant 2, he went‘aiong with his father into_the- adopﬁlve family”
and the . defendants had ‘no rlght to Annappa 8 property to'
Whlch t.he plamtlﬁ's .were entnled to suceeed as Annappa’s hens .
~They further vrged that Annappa had no authorlty to w1ll away
h1s property in favour of defendant 1

* Defendant 1 contended sater alia that though his father ‘was
glven in’ adoptmn still as he:was born before' the adoptlon, h1s:
rlghts in the family of hxs bn'Lh were. not aﬁﬂcted ‘by his fathel s
adoptlon and that he -was the heir to deceased Annappa s estate.’

: He also seb up, hle rlght to- thie. property under Annappa s wilkatx

Defendant 2 dld not ﬁie a wrxtten statement

The Subordmate J udore found that the plamtlﬁ's were enhtle
to sueceed to the estate of Annappa in preference to the defend-.
ants and that defendant 1 was. not " entitled to succeed ~onthe’
strength of 'the alleged Wﬂl in his favour and be had no nght of

+ inheritance in the famlly of his birth, “The plamtlﬁ’s claun was'
therefore allowed for the fol]owmg reasons —-—-'_j '

W1th the exceptwn of a sin gle case noted at page 1148 of West and Buhler s:,
Hmdu Inw, there is no direet’ authority on' the point. - Neither has the case.

* been plovuled for by any of the text-writers.. The analogy of the Roman Law'

< on the point may be taken fm a guide .under such cncumstancea According
to that Iaw, a ‘son born before adoption of the father, passes with the fa.the1 mto'

- the adoptWe family (J ustmmn S Instltutes, pages 46 and 47)

o s admlt*ed that by. adoptlon of a man his wife pdsses wi h,v hlm mto the
adoptlve famﬂy Why then should not a son pass 4s well P * Ag™ to this it is
sald that a wife' by her marriage becomes the life compamon of her husband
“and mush pass with him. "The’ relationship of father and son is equally sacred,
It cannot be dOne away w1th except wben the son 8 glven away. in adoptlou.

oY thmk we should accept the'- common' sense Vicw. _of, the ‘matter;” The'{f
questxon is, whose son ‘the boy is afte1 -adoption of lns father? There '¢ean;, I
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ihmk be no two answers to thlS questlou -'md evexybody Wonld be bo‘md to- '-:. 71909,
udmlt that he remains tho son of the adopted man, If thatis 80; he must look - TKALGAYDA -
for his buth ngh’cs in the famxly of adoption. The case in West and Buhler’ T,w ANAPPA g
noted above #ppears to have been decided on this punmp]e ' ' o '

- T Sownre P ‘
It ls, however, contended for defcndants that the son of: thn man gl\'en in :[.'AMANG'AYDA'.':

adoptlon might Temain his son, but that'no body can divest:hin of the m’cerest
which he has: acqun"ed“bv Lirth in ths natural famdy " That argument is.a
welghty one and must be carefully consxdered .1 attempt, to consider it below o

CA glandson acqulres by blrth 4 vested 1nterest in- the a.ncestml property
That is trne enough. -. Buf™ that interest is not one fixed - onee for all; bub is -
liable to be varied or done away with altogether. Suppose there is a family
conswhng of a man, his son and- ﬂ‘xandson The property is ancestral of the“
man.  The mterest of the gmndson extends to a fourth share in the property
and it was aequned by him as soon as he was born. - But subsé queaﬂy to -his
blrth other sons ate born to the man or to his son or both, the interest of the
' first son is diminished theleby He C'mnot be allowed to say that sinoo he was

‘at his birth entitled to a fourth share that share must- be allotted to -him mnot-
. withstanding births of other sons. This is an instance of diminution of the

~'vésted interest. - Under a_different state of facts the vested - interest would be g
- mcreased These are of course cages m which ne1ther the man lnmself nor. ‘his
son “have any contwl e ?' : S S ’

“But the man or his son may for proper necessary purposes alienate the p10pe1ty»
and in that case the vested interest of the son is altogether destroyed. - kaemse
+ the vested interest of the grandso.l is done away wuh 1f he is gwen away in
adophon by his fﬁ.ther R T T e

* Thus it will appear thab the veeted mterest of the glandion is lmble to -
“decrease or increase or to be done away with altogether. " If his father can do-
f ‘away with the vested interest-of the grandson. by giving him-away in adoption
. why should he hot have the power of destroying that interest by sovering .all
" conneetion with the natural famlly by himself- being given into adoptlon in
another family ?. All these conmderatlons lecad me to conclude that the glandson
- passes by adoptioni of his father into another family and ‘cannot succeed as an
. heir in the natural. famlly in preference-to other nearer heirs, Hence I hold
that defendant 1'in this case ca,nnot succeed 'in preference to’ plamtlifs

Deiendanb 1 appealed L R

M. B. Clmuéal ((xovernment Pleadex) and C’ A Rele appeared
~_for the appel]ant (defendant 1) :—1In spite of our father’s “adop-

* tion into another_famll_y we retained our nght and'status in the
family of our birth. ~The parties are. Jains and they do not
pertorm s/mwdd/ms (annuel _obsequial : ceremonies). Amongst

. them adoptxon is ot made for spiritual purposes. It is - -made
for secular purposes only. The theones of Hmdu law based on
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""" of Rowan Law: The case ought to have been declded accordmgﬂj
' to the recognized principles of Hindu Law . -

¢4l 7 THE INDIAN' LAW REPORTS, [VOL XXXIII._}-

«

‘ spmtual not1ons and sluazldﬁa do not affect them Mayne 8 Hlnduj-t'

Law, page 168, 7th Ed.; West and Buhler, p. 1148, 3rd Ed..

" The Subm dinate T udge has attempted to romanizs the" Hmdu:-
L’lW and has wrongly decided the case against-us on the analogy™

Secondly, the Suboxdmate Judge bas held that 2 son” borni‘iT

~ before his father’s adoption goes with his father into the adoptlve’ '
. family in the same way as: the ‘wife goes with her husband When{ )
" he is'adopted. This is a° wrong view. The case of a-wife is -
o différent  from that of a son, The wife takes through - ‘her:
’ husband ‘while the son acquu‘es a rwht by birth and takes “along™
" with the father. - Besides according to the texts a Wlfe is part‘v:
: ;and parcel of her husband. . ' : o

~"The third crround on Whlch the case is decided acalnst us is that?‘ ‘

- .although » Hindu acquires an 1ntere%t by birth, that mteresb is not™
- a fixed one and is lmble to be varied, - But.his interest as- _]omt'_‘,
" owner does not ceaSe ~Circumstances m ay increase or dlmlmsh the'f"
- quanfum of that 1nterest 'This interest acqmrcd by birth can be
“taken away only in partlcular cases and under particular c1rcum-,‘v,
'stances It is a right created by a text.and it can only. be taken';‘
- away by a text. The adopted pexson loses his right-on account*ﬂ
of a text: Mandhk S Tmnslatlon of the Vyavahar Mayukh,p. 59

The text apphes only to the person adoptéd. = There. is no. fext

~ which takes away the rlght of a grandson that 1s, a son born "

) before adoption.

The effect of adoption is personal It’ onfy passes the' péx"son.’

gwen in adopbxon into the adoptwe family. The forms of the
ceremony of adoption do not speak of a vicarious effect on the -
~'son of the- person adopted Adoption is the civil® death _of a:
'person m the' family of - his bn'th and .is his. re-blrth m the‘
,'adoptue ia.mlly Sarkar’s Hmdu Law, 12 150, Si'd Ed. :

The opinion of ‘the Shastri - orlven ab- p 1148 of West and'f'

-+ Buhler should not be accepted. It is neither supported by any
. reason nor by any. text. - Evenif the son’s SOn.- passes: out, he "

" will not 1058 his 1nterest in the famlly of blrth It is vestedﬁ

:aod 1ndefeas1ble interest. - He does not cease to be a grandson ’f;‘;
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because h1s fa,ther has ceased to be a son\ The capaoxty of the :"

a&opned person’s. son to \inherit in the famlly into. which~ his -
sfather is adopted even if -allowed, will not. deatroy his: capacity
to 1nh~r1b in the family of his birth, since such capaethy is" based

f‘;on blood relationship and the rlghts by blrth remain in’ tacb m_ *

"‘splte of the father’s*adoption. -

_ The will made by our grandfdther and: the other evxdence o
"the case. show that the intention. of both, . the - grandfather and-

_father, was that we should remain in the natural fanuly

“Jayakar Wlbh 8. 8 Pathar appeared for . the - respondents

~(plaintiffs) —Accordlng to- Hindu law the son of & pérson given
in adoption passes “with his. father in' the. adoptive. famlly by~
1mphcatlon - Thereis.no direct authority on the point either .
- in the Text Books or British Fndian . Works, ‘excepb one case in g

West and Buhler, p: 1148, which “supports. our . contention. . We

_ submit that the Tules. laying the age-limit of the son to be
~-adopted "are of later growth .and that the prectxce of giving .
away sons, having sons, in adoptxon, musb*have been rare: Dattak

. Ohandmka 11, - 33; Sarkar’s - Hindu Law, p. 152, 3rd Ed.;

= Sarkar: on Adopnon p." 869, 8rd Ed ~ Sree Brz/b/wolcun;ee )
: YMuﬁam] v, Sf'ee Go/coolootsao;ee Mziﬁara_/(l) Natlmﬁ Krishnaji v.
~Hari Jagoji®, . -The original texts whlch we rely on W 111 have to .

be mterpreted on. thxs footing.

- In the absence. of du'ect authonty except a8 a‘z‘oreqald ‘the
questlon ‘will “have to be *determined with reference .to, ﬁrst "

~ the principles and analogles known to Hindu law, and. er:’condw,
. the broad equltxes of the case...That the parfies are Jains:is

" jmmaterial for no contrary. custom is pleaded in this case and the.

general Hindu law will, therefore apply; Mayne’s Hindu law,

p. 154, 7th Ed. : Bhagwan Koerv.. DBose. @ ; Sundarjs . Damjiv.'
) .Da/ubm @ ;. Manohar - Lal V. Banarez ~Das ®. Amava Ve

) Malcadyauda @,

I. If we consxder the queshon by the prmmples o.nd ana.- )

: ,]omes known to Hlndu laW, we find, —-

o (1816)1 “Borr. 202 atp 216 e (1903) 81 Cal, 1.
0 (1871)SBom H, C.R., A, C,1.; 67, " ) (1904) 29 Bom 316.
Coebp T2 e oo 0 () (1907) 29 A, 495,

(6) (1896) 22 Bem 4],6 ab p. 422

er g
1800,
© Karcavpy -
fhu’ANAI’PA
N

| FOMAPBA -

TA'UANGA\ :bA. L
s



'I'{AtLGAVDA.‘ ,
3}‘?”“““ - the husband,-and the son- is the soul.of the father re-lncamated

TAMANGAYDA, . :
S were; 80 complete is.their - identification: Manu' IV 1%,‘;
: Mandhk s Mana.va Dharnishasira, p. 554 ; Bapu bhastu Moorhes :
’Mltaksham p. 15, 3rd Ed., mtetpreta.tzon of the term jayd:
.“(\vxie) ‘This identification is niore complete in - the case. of. bhe
son than the: wite: Gangu v. C/Iandrzb/m‘/ubvz(l) £ therefore

'{,sectmn 1, pI :11," which- at first, - swhb seems . to be _
ib»our contcntxon but 1E rmht)y construed 1b is m our. favou y

THE INDIAN LAW REPORTS. [VOL: XXXIII‘ .

(a) That tbe fa,ther Wlfe and son Lonsbxtute a umty of Hmdu

: j}famﬂy, the main idea bemg that the wife is the other . Jhalf: of

The. w1fe and - the :son “are’ both the body 'of the futher as it

the ‘wife passes-with the husband, as is conceded, a fortzom‘

_‘ should the son pass ‘with the father on the adoptxon of - the-
,'f-latter _The grandfather Las - nowhere been given the power:
. of sending his son out of his line by adoption so . as- to. encioach.
--on this. ebsentml unity of the father, mother and son. m Hmduf
' law. g

(b) There ig also’ another feature of s1m1lar1ty betweeu a, Wlfe .

and son in: Hmdu law,- viz., tha’o the father: en;]oys & patrm_
N potestas or qualified owno1sh1p ‘over them both ~ Bapu. bhastrxl
" Moghe’s Mitakehara, p. (225, 8rd Ed.,Ya_]nyavalkya Smriti 115

175 and following. If the father, ‘therefore, :is - given- away.
.in 1dopt10n by the grandfather, he must pb.ss out along- Wlth<
- those who -are recognized. by Ilmdu law, for the purposes of*
»fdevelopmg and. perfectmg the- domestlc life, to be within. the”
:"lp'tle of the fathers influence and’ “patria potestas .and to whose
society and up-bringing he is entitled accordmg to- la\'
; trrandfaﬁher, by the act of giving away his son,. ‘cannot
‘him of the objects over which the son. enjoys”such ownershlp

) To allow the gra.ndfather the double power (1) of tearing his son’
: :'out of his nataral environient, and (2). of depriving him of t‘xe
: rlorht of taklnrr his" wife_and sons. with him, would be against
"g.:‘the conceptlon of Hlndu law and-an’ unjustlﬁable W1den1no-'
A.W;of the: texts allowmo the gift of “a son in - adoptlon,
ﬁnothmg aboub such a power bemcr harsh and mequltab! :

. The
epuve

““There is & paswme “in“ the" Vyavahar Mayukh (jh

(1) (1907) 82 Bom 275
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f t only denies \that the father: has’ over his wife and

son’ the - same kind of - physical - ownershlp as over his cow.

”'.[‘he passaoe however, admits-that the fathér does enjoy &
_ qualified or secondary (gauna) ownersh1p over them, Medhatithi

~ supports the same view : Manava Dharmshastra, Vol T, p.. 296,
v‘;Instauces of qualificd ownership ‘over -the son ‘are also to-be
found in the rule of Hindu law that father’s: dominion- over -
‘the son extends- to. the .power of giving away' the son in
adoption : Vyavahar Mayukh, IV, pl.-15; West and ‘Buhler, =

1146, 3rd Ed.; Sarkar’s Hindu Law, pp. 117, 119, 3rd Ed.

If therefore the father can transfer the son into another family -

by his voluntary act of giving away, there is nothing opposed to

Hindu notions in-holding ‘that such a transfer takes place by
implication in Hindu law by the father himself going out- of his
family under the glft in adoption made by the grandfather

- {¢) The texts declaring the effect. which adoption ‘has on the

~ severance of connection between parties are also in our favour,”
"Adoption cuts away the gotra- (line); riktha (inherita.nce) and
pinda - (funeral oblations) of the son and the father Manu' .

IX 242 ; Rachava v. Ixalmyapa o,

Adopblon, therefore, has the effech not merely of destroymnr

»'..'f:.the individval ‘relationship of the father giving and the son -

. given; its effects extend to a disconnection’ of the lines of the
* father aud son, meaning thereby that the son given away and

“'his . oWn -issue become disconnected from the . father and hxs’

relatlons i 'the ascendmo' and the descendmg line,

N ThlS viéw 1s corxﬁrmed by the mterpreta,tlon put on the above,
-text ‘of Manu (IX 242) by the Vyavahar Mayukha, Chapter IV,
section -5, pl./ 22, where the author after pointing out_thas,

~words gotra, riktha and pinda bave to be understood in a “wide
~ and liberal:sense as- inclusive of all acts, connected therewith,
yproceedq t,o state that adoption brmors about the extinction of

. all such” actq, and by way of illustration mentions that “from .

-~ thig, a.lso ‘F5llows, as a matter of .course, the cessation of family
connectlon w1bh the uterme brother and the father’s brother and
L @ 592 16 Bom, 716 atp 19,
- p1180—2,

1909, 7

Kircavoa -
TAVANAPFPA

el
~ SoMAPPA
TAMANGAVDA, ~
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the rest”. The a,ubhor thereby 1llustrates the- prmelple that -
the dlsconneetmo' effects of adoptwn are extended beyond the .

- two individuals concerned, - , R
" The Vyavahar Mayukha, Chapter IV, section 5 pl 37 38

‘develops the same idea, The giver and taker of the' boy both

" intend, by the adoptmn, to affect not only the single relationship--

of. father and son, but the various other relatlons dependent on

*_ that relationship : Dattak Mimansa, VI, 8; Dattak Chandrika, -

~out by adopblon, the son also goes out with him, -

CII, 18 and 19, Sarkar’s . view (Sarkar’s Hindu Law,  pp..
'_'156 158, 8rd Ed.) that adoption is only a civil death of the personlj
" given, is not quite accirate und has not been aceepted to be so 7 8r¢
‘Rajak Venkata N amszmha 4 ppa Row v, .8ri Rajah Ranyayya
. Appa Row®,

U 1 thus follows thab the two hnes havmg been dlsconnected as ‘i
«n.foreszud by the adoption and the son being 1dent1ﬁed with the
father and being also under his dominion, on the father passmo' :

(@) The relationship between the father and the sonis saered
and inviolable in Hindu law ; nothing can destroy it, not even’

" the grandfather’s act of giving away the father in adoptlon.

The son, as the offspring of his father, has the duty, and :the

+ father, -as his - progemtor the right . of giving and recelvmg .

" .shraddkas and other obseqma.l rights.” This nexus is indissoluble .

- and even in “cases' where ‘it is replaced by another tie based .

" on legal fictions, as for example, the son by adoptmn becoming

- the son of the adoptive “father, or the * damsel’s- .SOn \kamn)

becommﬂ in certmn cases ..the son of his. mother’s father, ‘the
same is allowed as an exceptlon in consequence’ of special texts.:

a M1bakshara, I, pl. 7. Even in ‘such exceptional cases, if by -
some chance the artificial txe ‘happens to - snap, the natural re-i",

1 latmnshlp rev1ves and the son comes back to his genetlve father

- as” an > heir or sharer: Manu, I X 162,181 and- Iﬂedhatlthls,“

“comments- thereon at pp 1189 1198 and 1207 of Manava Dhatin-
:shastra, Vol. 1I. : .

It was arcrued that the smdle ceremony of adoptlon ¢an’ onIy
aﬁ'eet the son who is the object of the ceremony, 1b carnot aﬁect _
' (1) (1907) 29 Mad 437 at p, 438,
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the son’s son, To thls our answer is twofold——(l) The son’s

~'son passes not in consequencg of any vicarious effect of “the saldv g
© TAVANAPRA: -

‘;’ceremome% but by 1mphcat10n of Hindu law, and (2) eventhe dog-

trme of ceremonial identification between the fabher and son, in the

sense that ceremonies performed by the one or. on the one have
 their effectA on the other, is not unknown to Hindu law : ‘Manu II,

27, 87; Manav -Dharmshastra;. Vol I, pp. 119, 129, 130;

'Yagnyavalkya, 1, 56; Bapu Shastri Monhe ] Mltaksha,ra p. 15

‘ It was- further argued that bhe son tukes by blrth 8 vested‘

*and indefeasible interest in his paternal property - which would

be defeated i our contention be allowed. = But adoption is an .
excepblon to this rule assuming the so-called rule is as bmdmg -
and’ deﬁmte as alleged ; as for example, if a son gives his own

son in adoption can the (rrandfa,ther raise this doctrine as a bar?

In Hindu law the gmndsons relationship to the grandfather

is. through the” father as the word pautra (son’s son) itself
indicates, 1If, therefore, ‘the sons}np ceases, spso facto, the

grandsonship must come to an end. - Besides adoption wipes out -
all relatlonsth traceable through the father, like that of uncle, :
brother and the “rest: Vyavabar Mayukh, IV, pl. 23. Tho
-grandfather being the . father’s father must cease to -be so the
‘moment the father ceases to ‘be his son. All vested rights of

property being based on this' relationship, as was conceded;

will ‘also end : Mitakshara, I, pl. 2; Gangu v Clandrabhagabai © 5
‘Ananta Balaclmrya v.-Damodkar Makund® ; ¢ andasams v, Dorazsamz ’

Adyyar ;. Baldeo Dasv. Skam Lal @, Colebrooke’s Digest, Vol. II,

p. 552.. The doctrine of the o-mndson s taking a vested interest by

birth is‘qualified by another docﬁriné of Hindu law that the said
vested interest- works itself out through the father,. as for
. example, for purposes of partition. The rule of Hindu law that
-"on the father becoming disqualified; the dlsquahﬁcatlon of the
J..son would necessanly follow uiless saved by special texts, also
" illastrates the principle that the son’s interest, though wvested

by birth, 1s$raceable and works out throuvh the father: Mlta.kshara,

II, pl.9; pmpta in the sense of ¢ necessanly implied.”
0" (1e07) 82 Bom, 275, ® (1880) 2 Mad. 317.
(2; (1838) 13 Bom 265, ) (1875) 1 ALL 77,
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S - " tention, 1£'.a,1‘lowed-, will lead to a double ancmally, jfirsf, the.

* son’s son remaining -in the old family would have no father
~ for whom to perform the skraddhas and sécond, the grandfather .

THL INDKAN‘ LAW REPORTS. " [VOL XXXIII

- If we test the questlon by: nppl; mg the theory of shmddﬁas
the texts prescribing the shraddhas which the son of the adopted
son has to perform support our contention : Vyavahar Mayukha, -
IV, pl.- 23; Dattak Chandrika, III, 20, 21. The, opposite con-:

in the old -family -would- have no Mmddha after. his. death,

- except for a year during which his grandson would perform it, -
- but at ‘the end of that period his grandson could' offer the *
* shraddka to him only as pdrean rite throu«rh bis own father .
: -whlch is impossible ex hypothesi, - - e T :

II. " Even the broad ‘equities of the case are in our favour for :

,;h‘oldma that the son ‘should pass out with his father on the-
latter’s adoption. The main tests will be—(1) What is for the

welfare of the son, and (2) What would be fairand equltable from :
the stand point of the father gomg out by adoptlon

- (1) It is obvious that the son’s welfare would be better "
promoted by allowmg him to go out with his, father for the’ .

~ foilowing reasons :—(z) Pecuniarily his. position would certainly

be better, for gnerally it is only the poor or the comparatively

poor who give their sons in adoption into a richer family, (5)

his genetive father and mother would certainly take better care -
of him than the decrepit old grandfather, or the nval co-

- parcener uncles in tHe family of his birth and (ifhe is &

minor of tender age who would be his guardmn? Unless our
contentlon is allowed, his genetive mother and father would
not be his guardians, for having gone out of the famxly by
adoptlon they would be strangers.

() Tsi ]S unfair that the grandfathér should have the powet

:of sendmg the father out of the family without allowmg
‘him to take with him his sons to whose company and up-
_bringing he has an indefeasible right. Why is his wife allowed
- to go with him? In order that' there may be no vbld in his
domestic existence in his new env1ronment a doctrine expressed
" in Hindu spmtual conceptmn ‘of the identity of the husband
~and wife, "Ts.there not a' similar, if not a greater, 1de,nt1(3y
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w1th h1s sons, who in the- stnct conceptlon of Hmdu la,w, are hxs

‘::':own soul re- -born and his saviours in the next world. by reason.
..of the .shraddhas they would offer. him? Why should the

" grandfather’s act of giving him away. in adoption, over whlch
in strieb theory, he has no control be allowed to .deprive. h1m

- of ‘the society of his children, any more: than ‘his wife. - There
ismo -authority for the- proposition that ‘a father .cannot: glve

‘~h1s adult son in adoption excopt with the consent of such son.

" Claubal in reply :—The motive for adoption among ‘the J ains
b‘émg ‘purely secular, the argument based upon ‘the. theory of

' performing shraddhas and oﬁermg of ;mdas “can' have no
apphcatlon The cases rehed on are cases of successxon and -

IR

specml custom.:

The term gotm ag- used in the texts cannot mean anythmg’

else than family.. -

'CHANDAVAREAR, Ag. C. J —Thls appeal raises an 1mportant_'

: - question of Hindu law, which may bestated as follows :=-When a

married Hindu, having a son, is given in adoption by his natural
'father, does the Hindu’s son also, like bis father, lose the gotra

- and rights of inheritance in the family of his birth and acquire the
gotra and a right of succession to the property of the famxly, into
-which the Hindu i is adopted ? :

The partles to thls first appeal are J ams but, in the a,bsence‘_
of any special custom, Jains are governed by the ordinary Hindu
law': Bhagvandas Tq/mal v. Rajmal W, :S%eo Smyh Rmv Musa'umut -

Dakho.®

No specml custom departmg from the ordmary Hmdu la.w of !
adoption, has been set up in the present case, and the question

vabove stated must be determined- with reference to that law. -

The Subordinate Judge (Mr. V. V. Phadke), who tned the suit

out of which this appeal arises, hasdecided the questlon in the

aﬁirmatlve, mainly on the strength of a vyavaatlza (rule) quoted as.

“from i, manuscnpt at page 1148 of West and Buhler’s Digest of
the Hindu law, 3rd Ed., and on the analogy of the Roman

law, The vyavasllm apparently represents the' vmw of shastri,

u) (1873) 10 Bom. H C.R, 241 e (1878) L. K. 5T, A. 87 at p. 108,

-;’7'1'679“_‘.—
1909,
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: and is one of the . oplmons collected on dlﬁ'erenb points. of - Hmdu'

law by the 1earned authors of the nges 'lhe vyamstﬁa 1s ‘a8’ ;.
follows:— ~~ .~
¢ A man havmg ason g adopted and then dles Hls son takea his plaoe as )

heir in the adoptive family.”

i Tlns‘ is so, though another sou is born’ (to the adopbed) after the adop-'b

v tlon ?

- #The son born before }ns fathers adoptlon not only is heir to the adopt-:
ive grandfather’s estate, put is auswera.ble for a debt of the grandfather ad~,

. mitted by his father.”

- 'No reason is gweh, Lo text cxted in support of this opmlon We '

o ,ca.nnot therefore, accept it, unless a close and careful cons1derat10n :

of the prineiples of Hindu law, bearing on the questmn under‘

' conmderatmn satlsﬁes us thati t is correct.

" The Subordinate J udge has also adopted for a bas1s of hls de-»

~ cision “the analogy of the Roman law on the point” as “a guxde

under guch clrcumstances » -a5'if the Hindu law. were barr en of -

~ . light on the subject. That law is a- Jurlsprudence by itself and’

conta.ms within its limits all the principles necessary. for appli--
‘cation to any given case, - It i is doing scant Justme to Hindu: ]awf
as a seience to suppose that, because there is 1o express text j p

© viding for a concrete point arising for adjudication, therefoicef

there is nothxnw in it to guide a Judge in deciding that point and~

_He must import analogles from foreign laws to help him.. Thev
- Hindu law-givers have ot indeed laid down a rule in ‘express-

terms. on every concewa.ble pomb But havmg provided texts -,

- for such cases as had arisen before or in their time, they left

others to be determiried either with reference to certain general .
pr1nc1ples laid down by them in clear terms or by the analogy of :

similar cases governed by ‘express texts, . Had the Subordmatef‘

J udae (2 Hindu) gone into the question in this case a little deeper ”"

and cons1dered the authontles on Hindu law'a little: more care- . .

' fully than he seems to have done, he would have found that there
~was no need of romamsmo- the Hmdu law fox the purposes of -
" his declslon. e ST T e e

In detel mmmg the questlon before us, we must bear in mmd the '

' exact position which the son, born to an adopted Hinda before the

I adoptxon occupled at that tlme. By bxrth he acqulred the gotm or'..
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fannly of his bxrth -and, if that fannly ‘was _]omb and owned-

ancestral property (a,s was the case with the parties before us), he -
;acqulred by the very fact of birth, joint ownership -over. that
property - with his father. Grandsons,” siys: the Mitakshara,
~(Ch. Iy Sec v, pl. 2), f‘hme by birth' a right in  the grand-

" father’s ~estate efually with sons”. “The. grandson has a
right of prohibition, if his unsepara.ted father is making &
~ donation, or a sale, of effects inherited from the grandfather,” .

(pl- 9). It is true thab this right of OWnerShlp by birth, which
graudsons acquire, is subject to the quahﬁcatmn that at partltlon

“the . distribution='of" the gmndfathers ‘property -must ‘be -
adjusted through their fathers, and not with reference to thems

selves,” (pl. 2); but that qualification inerel fixes the measure.
p q : y

of their share. It does not destroy the vested right of equal

ownership with the father, which exists all the same in the- grand- -
sons. . As explained in the Viramitfodaya:—Thus the compe- -
. fency being equal, and the right by birth also being equal, equal

partieipation would have followed but is prevented by the text:

¢ Among grandsons by different fathers, the allotment of shares is |

“according to the fathers’ » (Vw Mzt Mr. Golapchandm Sarca.r s
: ’Transla.tlon p- 90) C :

" The Subordmate J udge admits all thlq in his Judgment but he .
: gets over it by observmg that the ‘interest acqulred by a grands

" son “is not fixed once for all but is liable to be varied or done

away with altogether,” becauss his shar¥fnay be increased or

‘decreased according as his father or grandfather has more or less
sons and because the father has power to alienate ‘the property.
¢ This is a fanciful mode of explaining away the grandson’s
- /interest acquiréd by birth., A man’s interest in property as joint
owner does not cease because circumstances may increase or

diminish the quantum-of that interest. As for alienation, it is -
allowed only ‘in ‘'special cases. But that does mnot affect the ,

question of the grandson’s vested right,” To quote the

Viramitzodaya ngain :~“It has been established that in the gfand?.

father’s property the grandsons also acquire ownership by birth ;

- hence the equality of the grandson’s share {with a son’s share)

in the grandfather’s property is baseéd upon the authority of the
texts and not founded upon any equitable principle.” -(Page 91.)
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The son, then, begotten by an adopted Hmdu before adoptmn,

~has vested rights in the ancestral property of the family of his _

birth, Rights of property once.vested cannot be taken away.

-except in the mode or-modes preseribed by Hindu law, Theyf
“cease either by death, sale, gift, degradatmn, disqualification or:

- by adoption, - In the case of a son, whose fafher has been given
+in adoption after his bu‘th if none of these modes for the extine-

“tion of his vested nghts of property applies, there must. be the

clear authorlty of some text for holding that the rights in -

-question are extinguished because the father of the owner of
'7those rights, having been given in adoption, has his rights in -

“his natural family extmgulshed by the act of adoption.

*" o also as to the gotra. That is determined by birth and it
‘adheres to a Hindu inale throughout, unless it is changed by ﬁzs -

y adopblon into another family. -

It is mged by Mr. Jayakar, who hag argued the case for the“ h

:respondent ‘with his—ustal a.blhty and learning, that clear
"authority for the extinction of the rights and gotra is to: be

- found, first of all, in the text of Manu which says :— -

“ A given son shall never claim the family and estate of hls natural father i

-the pinda (the obsequial oblation) which follows the famlly and heri 1ta0'e, and

‘. the shraddha and other funeral ceremonies of the giver cease.” (Many Ch. IX

- Verse 242:_ sce Ma.ndhk’s!Hmdu Law, p. 59, lines 10 to 13.) .

The original wod for * famlly in this text of Manu is gm/‘m.‘-

. Mr. Jayakar argues;}hat gotra means santdna, literally, contmua- .

tion, as cbserved by Telang, J., in Rachava v. Kalingapa ©);

. santati, literally, a line of descendants, as explained in the Dattaica :
. Mimonsa (p. 25, Shlromanx s Edition), and the Samslam .
: Ixausz‘ubﬁa : : ’ '

© These words are not always used of descendants only They :

‘ are often used as meaning “ family ,” the whole group of ascend
-ants and descendants. Medhutithi says thdt according to some,

gotra means vamsha, which applies both to the line of ascendants

“and of descendants. The author of the Saviskara Kaustubiza cntes
" g smriti of Trikandi, which says, that santati, gotra, }amma and_,’

-qula are synonymous terms Kula means, hterally, famﬂy

@ (189") 16 Bom. 716,
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For the purposes' of hzs argumenb to make it loglcal Mr. _

: Ja,yakar must contend that the word gotmls used in Manu’s text.

as applying only to the descendants of the man giving his son in

: adoption. - The argument is that when the son is given, his'son
- too ceases to belorig to the family of his birth’; and that because

 Manu’s text | says thut the man given in adoptxon is cut off by the E

~ adoption” from. the gotra, meaning, the. descendmg ‘line of . the

"g1ver If that is the meaning of the word, what becomes of the

- adopted man’s connection "with the ascending line of his natural
~ father 7 Does thab continue? - Mr, Jayakur is forced - to admit
it does not,

VlJnaneshvara in the M1takshara gwes us the mesning. of :

gofm (Mit. See. V, pl. 6) on the ‘authority of Vrihat Muanu.
~ #Tt reaches as  far as the'memory of birth and name extends.”
If golra means both the aécen'ding and the descending line of the
natural father of the-man given in adoption, the latter, accordmg
"to Manu’s text, ceases, after adoptlon, to Lave connectlon with
~ both the: hnes That mcludes his own' sons _born before the

= adoptlon. ‘ o

- The text of Manu, Whlch we are now d1scussmg, in terms:
= relates to the personal sfatws of the man  given in adoption. . It

predmates certain things of him, and him only, as the. result of

‘-adopﬁlon. They are the extinction in his -case of the ‘gofra

(famxly) of his natural father and the} ng"ht. of succession’ to his

property. ~And according to ‘Hindu logxcmns (Nazyayakaa) , where:

in o text certain’ qualities are predicated ofre’ person, they apply

to him only and the rule ‘in_the text should not be extended to N

“others.®  Manu's text therefore, inust be confined in its apph-

" cation to the person of whom it spedks, that is; the man given in

- adoptxon, and not extended to his son. bom before the adoption.,
But Mr. J uyakar contonds that the ekplunatlon of the text
given by Nilakantha in the Pyavkara- Mayukha brings tlm,t son
- within its operatlon That explanation is as follows:— - :

_+ . %Therefore the son begotten by the simple adopted son should likewise
'pexform hxs fathers .sapmdzlcarana, paravana, shradd/w, and the Yiko cere=.

- W The mle ig— E’E’?‘? mqq q fq{EIC?F ggrﬂ]‘q!;’ﬁioqméﬁﬁq ﬁqq )
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« 1909, "7 momes in con;unctlon oven. W1th the (ongmal) adoptel o (Mandhk’s Hmdu
*"ﬁne.wm_“ Law,p 59, hnes?ﬂ to 3a) L 5 S
i .Tj‘“Aim_' S« The son berrotﬁen by the szmple adopted son *? means, :mcord-~ :
o “‘f,“%‘:’“% e mgto Mr J ayakar, a.son‘begotten whetherbefore or after adophon
b Bub the orxgmal words used for, thab expression do not support
{hab ‘construction, - The Words are kevala datlaka janyeh putrak, :
;’thab is, a son_ begotten by the simple adopted son. The begetter
s speclﬁed as one endowed with a particular status— that of-
' adoptlon The. specml reference to the status shows that the sonj
begotten by such a person is one’ begotten after that person has. N
acquxred the slatus.” That is the natuml and grammatical con--
structlon of the words. Take, for' mstance, the word mb/zalctaja ’
j (a son begotten by ) separated co-pateener) ,used i m a smriti quoted-
“in the Mitakshara (Cn. I, See. VI, pl. 4). 1t means, “ one -
berrotten after partltxon " Soalso the ivord patztasta;;al» uSed‘“
in the text relating to exclusion from: mhentanee. It means
. the offspring of an outcaste” that 1s, as explmned by all the’
. commentators, not one beo‘otten by the person outcasted before
excommumcatmn, but one begotten while the begetter was under:
that disability... Similarly; & son begotten by a simple” adopted
* gon 2 must mean orie begottcn after, not before, adoptlon

“The declamtlom: whlch have to be ma.de at the ceremony of?
) adoptlon by the person mvmtr and the person taking respectlvely,
are relied upon by Mr. Jayakar as supportxong hls case.’ The'
declaratlon made by - the natural father of the. boy is as
‘>follows. - . ' S

L & am gomrr to give my son in a.dop+1on in orde1 to crea.ie (between my son.
and his adopter) those various reciprocal obligations which’ arise fr om the varions
relations, such as that of father and son (at present) existing between me and the
like on thé one hend, aud thls (my) son cn the other o (Mandhk’s Hmdu Law,

.p64s llne36t010) AT e el

“ This declaration refers to extmctxon of the xecxproc_al relation‘s”«:,
“which exist ‘4t the time “of the adoption ceremony between the
boy~ and his ‘natoral father, They do not in terms refer to thie -
- Teciprocal relations existing then between that father ‘and his-
- grandson; that:is, a son begotten alieady by the son who is being
“-given in adoption. A grandson stands in the place of ‘a son- fo.

his graudfather ; there are recip"rocsgl relations bet\?een'them Just "
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a8 there are between the father and the grandfa,ther They arxse 1909
“f:no doubt thrmwh the father, bub nevertheless they "become, after I‘umnm
‘they Bave arisen, independent. of the relatlons between the- father P“‘,ﬁfm}"‘
. aud the grandfather. And there is ‘nofhing in the language of - TASw?:;z‘LT{}DL
. th§ declaration above cited to show that these remp10ca1 relations .- e

- between the glandfather .and the grandson are aﬂ'ected by thé

B glft ot‘ the father in adoptlon AL

But Mr, J ayakar maintains- that the 1eclprocal rdablons of
K ;grandfather aid grandson arc nob mdependenb of those bef;“ een
the former-and the father., The ﬂrandson he' mgues is related
-~ to his grand{ather through the father ; the father is the p'nnclpal
" link which bmds the grandson to_the grandfather; and he asks,
if the link is cut off, what is lefb to bmd the glandson to h]S
- grandfather?

“This 1nwemoue argament would seem’ to demve sore support
- from the doctrine of Jimuta Vahana on the subJect of.a grand-
- son’s right of ownershlp acquired by ‘birth-in his- grandfather’s
. property while the father is. ahve. - According -to- him < the
- . grandsons and the greatmrandsons whose fathers are alive ca.nnot
confer oblations on the parva occasions; they are not, thexefo,re,
. entitled to the estate of their grandfather and. great- gra,ndfather
. respectively. . . Their interest in the grandfather’s. wealth
- is founded on thelr relation by birth to thelr own fathm;
- consequently they have a right to just so much ag should have
_been their father’s share,” e

This is not, however, the doctmne of the Mltaksham school
" The author of the Viramitrodaya, who is substantially a follower
~ of that school, quotes the abovementioned remarks of Jimuta
“Vahana and combats his view. He says ¢+that view is not
acceptable ” (see the Viramitrodaya, translated by. Mr. Golap-
~ chandra Sarkar, pp. 90 and 91. See, 23a., paras 2 and ‘3).
**The reason he gives is that “in the gmndfather’s property the
- gratidsons also acquire ownership by birth.”- - That is the cardinal
. principle of the Mitakshara. school, ‘which divides it from 4he
" “school of Jimuta Vahana.. It is not correct-to say that the father
-+ is the link so binding the grandson to the gmndfather that, if it
: breaks, it carries with if the grandson too. | The father 'is a.hnk
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L., r1900, so far that throunh him sapmda relatlonshlp between grandfnther
- Raraavos -+ and, grandson is brought about. This -is pointed out by
TA\"’{"“ 'Vijnaneshwara in -the chapter on Achara (ceremonies) in the
‘-:".basﬁ’fg‘é’f% ,&; Mitakshara, while explammg the term:sapindata as “ connggtion
- by particles of one body ”” (see the passage cited in translation in
‘Lallubkas Bapubhat v. Mankuvarbai). @, But when the- relation

- has once been brought about by birth, the grandson becomes an

~entity by himself, and the continuance of that relation does not

~.depend . on the _éontinuance of the father’s relation to the

- grandfather. Even if the father die or kecome an ascetic, or

outcaste, and thereby cease to have any right to the grandfather’s

property, the rights of the grandson, born before any of those

events, do not cease but contmue

One of the obhgatlons, which the Sﬁastms 1mpose upon every
Hindu as arising from his relation to his paternal antestors, is to
beget a son-and thereby dischaige a debt called  pitru runa or

. paternal debt due to those ancestors. Thig reciprocal obligation,

" it is urged, is extmgmshed when the Hindu is given in adoption

- by his father, and the extinction means the wiping out of the line

of son, grandson, etc,, represented by the son given in adoption;so

far as the giver and other.members of his family are concerned,’
‘The answer to that is that, when the Hindu has begotten a son
before he is given in adoption, the paternal obligation: has been

h dlscharged ‘the debt has been paid oft ; and that particular “re~ -

ciprocal obligation ”” has as obhgahon ceased to'exist.. “Immedia-

- tely on the birth of his first-born a man is called the father of a
"son and is freed from the debt to the manes.” [Manu IX, 106.}
The gon born to the Hindu has-taken the place of the debt ; as"
~grandson born in the family he has acquired certain rlghts and .

" thereis no question of reciprocal obligation with reference to him -

“Detween the Hindu and his father giving him in adoption. A debt

' "discharged in the mode prescribed by the. Shastras ceases to bea -
.. debt and with it the obligation as to it dies, so for as the father is

concerned. ' The grandson becomes™ charged - with &' similar-

obhga.tlon, he becomes a contmuer of the line hnnself(z’ being both '

| ) (18%6) 2 Bom. 385 ab p. 423,

{2) See on this point section 23A of the Vzrmltrodaya, pe 90 of Mr. Golapchahdra.
: Sarcar’s translation, _ .
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for re?igiaué' and- sccular burpdse‘s _:_of s a,s much value to the .-
grandfatheras the father. The obligation and the line represented .
by the grandson must continte unless it is extinguished altogether.

-in the mode or modes prescribed by the Skastras, that is, by death .

“ or excommunication or by the giving of the grandson himself in

- adoption by his father, Nowhere do the Shastras say that they
ate extinguished by the mere - fact of the father h&vmg been
glven in adoption. ' - . S o '

- The declaration, made by the person takmcr the Hmdu m s,dop- :

“tion ab the adoption ceremony, runs as follows —_

“Tn order to create between this person on ‘the one hand and me and the:

like on the other hand, various reciprocal obligations consequent on the various
mutnal relations, suchas those of father and son; I am going to. adopb(thxs
'person as) ason” (Mandlik's Hindu Law, p. 64, lmes 19 to 23.)

-Here again, “ the reciprocal obligations’? spoken ot' are those '

to arise in future, that is, after the adoption, as a consequence of

it. .One of those obligations is for the adopted son to beget-a son
-and thereby discharge the pstru runa.or paternal debt.’ - That
cannot mean discharging a debt by means of a son born before

‘the adoption, who has already served to discharge another debt '

~due to the ancestors in the natural family of the, .adopted ; son. :
So far, then, as the texts and cominentaries bearing du'ectly on

‘the question of adoption are concerned, they do not support the
case for the respondent. They deal merely ‘with the personal

status of the man or boy given in adoption ; and do not purport
to affect the sfafus of his son, begotten before adoption.

But it is argued that when & married manis given in adoption,

his W1fe passes with him into the adoptive family~she, like him,

acquires the new gotra; that what applies to the wife of the man
adopted must apply to his son also, begotten before the adoption,
because, both according to the Smriti writersand their commenta«

tors, & man’s wife and sons go together. 'In support of this "

‘argument reliance is placed on a ‘text of Narada cited: by
Vijnaneshvara in his chapter on “ Resumptxon of Glfts »in the
-Mitakshara (p. 225, Moghe’s 3rd Ed.). o

* That text says that a man shall not make a gift or sale of h15~ _
- sons and wife. The peason for that rule, as given by Nllakantha

£.687
- 1909."'

KALGAVDA

© TAvARAYPA

o
"~ SOMAPERA -
_TAMANGAVDA



688

L1009,

5 KALGAVDA -
+ TAvAﬁArm

Sonnn
«@Amw;ﬂ.vm

THE mbru 1AW REPORTS. [VOL xxxm

““in-the V yavaﬁam .Mayukﬁa, is that @ there bemg no ownershxp‘
-_: over a wxfe as there is in-a cow, &e., there cannot be any property

Ao the chlldren begotten on “her,” (Mandlik’s Hindu Law, p. 35,
lmes 3" and 33. ). : This mere]y propounds thelaw so faras a man’s
.*power to make a grfb or sale of his wife and children. is concerned
It does not, lelow from it that the- man s relations to the-.
chrldren are. the same in every respect as his relations to his wife.
“When he is’ ngen in adoption, his wife passes with him into the
adoptive famlly, because, according to the Slzastms, husband and
Wlfe form one body A woman can be | grven ‘in marrlage but
“once.- (Mandlik’s Hindu Law, p. 169, para. 65.) For the purposes
‘of dharma (veligion), artha (wealth), and kdma (desires), she ‘and
“her husband are msepambly united ; as long as-her husband “is
 alive, the wife is dependent of him ; with her he has' to WOI‘Shlp
“the domestlc ﬁre she is necessury to him for famlly sacrifices ; in

short as o commentator puts it, the relation of husband and wife

“is one of close prox1m1ty " If the husband becomes contamina-

-‘ ‘ed by one of the deadly sins (maha pata/ca) the wife has to wait

till he is purrﬁed. ‘On her death, her funeral ceremonies have to-
" be performed by the fe.mrly (gotra) of her husband, if her marriage
" has been accordmg to one -of the’ approxed forms. That'ig, by
 the gotm to which' the’ husbaund belonged at her death.” -This
- intimate relation between husband and wife makes it necessary

* and natural that ‘when the husband is given in adoption, his wife
" ‘should pass too, because the lot of the one is cast with that of the

other. "Bit that kind of - intimate relation does not exist“as -
‘between & father and his son. Itis true that, according to the -
. shaatias,there is a-certain kind- of identity between them.- “The"
- father,” it'is saud “ig reproduced in the son.”. “The meamng and
- import of that is explained in the Judamenf, of this Court in -
. Gangu- V. Chandrablagabas . (1) which deels with the questron of

- the exclusion of persons under drsa.b’hty from inheritance. .

‘. The theory of identity between a father and his son recognlsed
'by the" ckastms does not mean that they are one body ds husband

““and wife ave. - It.means that they are to some extent co-equa,ls »

~ Adoption does nob dlsquahfy a man for mherltance or'a. shere,.’

(1) (1907) 32 Bom. 275 at P2 284.
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ab ) partmon in the same way a3" dhquahfymg catises™ such” as™

~,71mpotence, excommunication Irom _castey blindnéss,” lunacy, and*
the ‘like.. The latter depr1ve & man absolutely' of the’ nght to -
' -inherit and the right to partition,” Adophon, on the other hand,~
substltutes those rights in the: famlly of adoptlou for thosq

. acquired i in'the famxly of birth,” No comnplete analogy can, there- .

- fore, be drawn for the purposes of the question™ we are now
‘discussing from’ the textg on the subject of exclusion from’ mhen-
tance or partxtlon of pezsons dxsquahﬁed

" But; assuming that an’ analorry can properly be drawn, lt m |

" rather against than in favour of the respondent’s casei The Iead.f

~ ing text on the subJect of disinherison” mentions the- persons”
disqualified, but does not mention their ‘sons except in the case”

- of the outcaste Even in that caae, it is only the son born after-
* the father’s excommunication who i& included among dlsquahﬁed‘

. heirs. The next text refers to the aurasa and kaﬁelra]a sons of the -

persons dlsquahﬁed In the case of these sons, that text says no’
- disqualification can exist, if they are personally free from the’
* disabilities mentloned in"the precedmg text, This second ' text;”
_ says Vijnaneshvara- in his gloss in the- Mitakshara; - became’
" necessary because of the. preceding text’ “ 1mplymg » that the'
»bfa,thers disqualification leads also to- the son’s disqualification; -
Not that it necessarily 1mpl1es, but that the second. text is intend<
" ed to remove a doubt which mxght arise in consequence of the’

,"mutual relatlons of father and son. ‘

"Now, in- dealing . with- the questxon of “exoluision from;
. inheritance, the smriti writers and the commentators hme taken’,
care to point out expresa!y that certam kmds of ‘sons do fiob but -
other kinds of sons do share their father’s dlsquahﬁcatmn. Buﬁ'

they have not done. that in dealing with the sul)Jecb of adoptlon. ;

TIE b be arcrued that the reason for proudmn‘ a specm.l texb
--exemptmg the aurasa- and ]»sﬁetraja sons ftom sharmﬂ thelr‘
father’s dxsquahﬁcatmn for mhentunce could only be that but for
: that special text, those sons Wlth the other kmds of sons Wouldr_
. hn.ve been mcluded in-the father on’ the ground of the Skastnc,'
‘ ) identity, the answer is furmshed by the language of the leadmg”
. text on the sub.}ect of dlsmhenson If because of that 1dent1ty,:'
: What dlsquahﬁes the fathel must dis quahfy the son also in. all"
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' matters and especlally in those relatmg to property, _wnere was.
- the necess1ty of specially referring in that text to the son begotten
‘by an outeaste after -the latter’s excommunication ‘and not

mentioning ab the same time the sons of the other disqualified
persons ? If a father and his son are identical so that what
happens to the one must happen to the otherythen it must. follow

- that, if a father becomes an outcaste, or contract some other
: unpunty, the son must also necessarily contract it. And yet

. every Hmdu knows that is not the law or shastra.

But then, argues Mr. Jayakar, if it be held that the son’ of a
Hmdu , begotten before the latter’s adoption, does not pass with the

- Hindu into his adoptive family but remains a member of the family

- of his birth, this result must follow that the son in question cannot,’

on the Hindu’s déath, perform the’different obsequial ceremonies,
due from every son to his deceased father, and that because the
father in such a-case has ceased to be his father by going into
another gofra or family. The son can perform the skraddka and-

. other deathceremonies of his grandfather,but the Shastras prescrlbe

that in all these ceremonies the oblations must be offered to the w..oul
of the father first, where the father has died. _Here there is no
father, he having gone into another fa.mlly, and, if thereis no father,
the oblations to the grandfather .and other ancestors cannot be: .

- given: Thisargumentinvolves the assumption that, when a married -

man having a son is given in adoption, one result of the adoptmn

‘is that it destroys the natural relation of father and son bebween
“them for the purposes of obsequial ceremonies.. All that Manu s v
‘ext, to which referencehas been made in the foregomg part of this.

* judgment, lays down is that the man given n adoption loses his

natural gotra,o or family and the right to inherit the proper ty of his
natural father, ‘and with them his right to offer pmda or fune1a1

“ oblations to Z¢s natural father. But the text does not- say . thmf,
~ the son of that man, born before his a.doptlon , ceases to be his son '
- and loses the right to offer funeral oblations to hig soul in case of
. his death. For one thing, according to the Hindu Shastras, ‘by no..
“means can you make your father cease to be” ’ (Jaimini, B;bhotheca
‘~Ind1ca, Series, Vol.” I P 742). The mere fact that the father bas
* gone info another family by adoption and ceased to be of his son’ s:
. yotra or fn.mxly cummt unmake what he naturally xs—-the son s
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father. The gotras of the two ﬁay differ in éonSequé'xiéé 'vfof' the .

- adoption, but it is not always necessary -for funeral ceremonies
that the person performingthem should be of the samé gotra as
- the deceased. A sister’s.son and a son-in-law can perform’. those
- ceremonies and yep they are not of the same: gatm. .So .a’ son
" begotten before the adoption of his father would be entitled to

perform the latter’s funeral ceremonies. All the. Smréfd says is -

 that such ceremonies *shall be performed by a son.”? - Tt does
‘not make the obligation dependent upon the contmua,nce of the
-father in the same gofra as the son, : T

- In that case, argues Mr. Jayakar the son musb be aleo entltled

to the father’s property in his adoptive family. That is"a non -

sequiter,.- According to Apa,rérka, a son must perform the funeral

ceremonies of his father even where the father has left no property
for the son to .inherit. (Apardrka, 'Anandashra,ma series,

p: 463.) o ' ' :

* Manu’s text says that the funeml oblatlon follows the mhen-
-tance, not the inheritance the funeral ‘oblation. . Nilakantba in
the Vyavahara Mayukhs makes this clearer. ¢ The funeral rites

_of the deceased, as far as the 10th day inclusive, should be

- performed’ by whoever takes his. wealth, including the king

himself. And Vishnu says the same: ¢ He who t‘tkes the wealth .

'is declared (to be) the giver of the pinda or funeral oblatmns 2

' (Mandlik’s Hindu Law, p. 84, lines 15 t0 20.) And Ba]ambhatta
-explains in his commentary on the Mitakshara that “the- ‘right
to offer funeral oblations and the right to take the Qeceasedys
property by right of heirship are not always “co- -extensive but

they may be opposed ” ®.. So also the. Viramitrodayaii— § ”? L

“ The capacity for presenting funeral oblations is not a]one the cnteuon

of the right_to heritage, sincy the ydunger brothers’ are entitled to the
heritage although they are not competent to. offer oblatlons while there is
- the eldest brother.,” (The V1ram1tradaya, tmnsla,’ced by Mr. Golapchandra.
Sarkar, p. 91.). ’ -

But, Mr. Ja,yakar asks, what if the. man giving his son - m
’ adopuon ‘dies after the adoption, 1eavmo' him surviving that son
and his son begotten before adoption? The man’s son cannob

- Ryreaet @ Ravend saaaly ﬁq“ral
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’ perform his funeral ceremonies, becauso Manu’s text ordains that

to be a necessary result of the adoption. Nor can that son’s.son -
perform it, because it is laid down @ that no one who has his -
father alive shall perform any shraddka.

The answer is, that is the general’ rule, but to it thexe are

several exceptions. Tt is unnecessary to specify the latter here. »
They are given in detail by Nilakantha in his S#raddha Mayukha®.

* Among the exceptions is a case where the father has become an |

ascetic (sanyasta) or an outcaste (patita). In such a case, says
Nilakantha, the grandson has the right-to perform all the ten

""8kraddkas @, The general rule in fact applies only where the

grandfather has left a son qualified to perform the ceremonies.

. Thisis clear from a Smriti of Katyayana quoted by Madhavacharya

in his Paraskara Samkita (Bombay Omenba.l serles, Vol. I Part

‘ 11, p. 462), which says:—.

. %A Ura,ndson should not perform the funeral ¢ ceremomes of the
gmndfahher if the grandfather has (died leaving) a son,’

If the grandfather dies after having given hissonin adoption, =
he must be regarded as having died sonless for the purposes of -
his funeral ceremonies, and of succession to his property. ~The
grandson in that case takes the son’s place. It is not correct, .
therefore, to say that a grandson has no power in any case to -
present oblations so long as the father is alive. As is pointed -
out by Mitra Misra in the Vivamitrodaya *“the fitness for
presenting. oblations ..... is ‘not wanting in grandsons too

- (while their father is ahve) » (Translatlon by Mr. Golapchandra :

Sarkar, p.91) 4
- For these reasons the quesbzon argued in this appeal and sta.ted .

b the commencement of this judgment must be-answered in the
- negative. The result is that the appeal must be allowed, the

decree of ‘the Subordinate J udtre reversed, and the clmm of the. -
appellant awa,rded thh costs tnroughout on the respondents. "L o
Decree reversed, -

: ' -Gj},R,'
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(3) The reference i3 to.pages 23, 23 and 24 of ‘the edztzou pubhshed by Mahadeq

'(Shraaaha Mayukda ’) e
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