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property a That bemg bl e case and the su1t bemg ’a su1t'for
: possession of land, most of the difficulties which would otherw1se
- have beset our ‘decision disappear. And I have no. reason to
" doubt, notmthsﬁandlng some. appai:ent confliet in .what " was

. described as obster dicta in at least one’ previous case, thatl once:

 this point bas been raised and all that has been implied in it
" definitely stated, the decision which we have come to is. the
rlght demsxon and correctly interpretes the statute. -

Decree set amle.
’ R R

C ,APEELLA'DE- CI,VIL. w

iy Before M9= Justwe Ohandavarlcm and Mr. Jumce Heaton

NARAYAN ‘RAVJI RANADE (ORIGINAL PLAINTIFF), | Arrmcmw,

GANGARAM RATANCHAND MARWADI 'AND ANOTHER : (omenut. L
DEFENDANTS), OPPONENTS* ’
Small cause suit: ~Suit . brought in the C’ourt of' First Olass Subordmate
X Judge Javing small ‘cause powers-The Subordinate Judge on pmvzlege"”

_"E:lea@e—Oharge of the Court in Joint Second Class Subordindte Judge
* -who had no small eause powers-—.Regzstermg the suit as a regular 'cmt——}
. Trial of the suit &y the First Olass Subordinate Judge as @ re_qula

o Suit remains o small cause—Appeal—J’umsdwtzon. o

. A suib of the naturs of a small cause was instituted i in the Court of the Fxrst ‘

‘Class Subordinate Judge who had small cause powers.. At the date of its insti~

tutlon, he was on privilege leave and his Court was in the charge of the Joint
- Becond Class Subordlnate Judge who had no small cause powers. The suit-
“was therefore registered as a regularsuit. - On his return from leave the First
" Class Subordinate Judgo tried it as a regular su1(: The questmn havmg arxsen'

Held, that the First CIa.ss Subo. dmwte J udge contmued to: be a J ulve thh‘
small cause Cotrt powers during his absence on lsave, and the entering ﬁf the sunif.
.in the file of regular suits eould not ‘take it away- from the- cateoory;* of - small X
‘causes nor could the fact that the Subordinate Judge tried the suit. under lns
ordmary ]unsdwtmn depnve it of its chamctel as.a'small cawse, " .ol

APPLICATION under ‘extraordinar y _]urxsdlctxon under sectlon-
115 of the Civil Procedure Code (Act V of 1908) BT

“The plalntxﬁ' filed a suit to recover Rs. '287- on ‘a, Pl’Omlssox;yf
note from the defendants The suit Was mstltuted m the Court

o le Ap )hcatxon No 67 of 1909, :
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f‘of the Flrst Class Subordmate Judge of Nasnk (Mr. G L

“Nanavati) who had small cause Court powers; - He was on privi- -

lege leave when the suit Was lodged; and the charge of the Court .-

_was with the Joint Second Class Subordinate- ‘Judge who had no
‘small cause’ Court’ powers. The suit “was therefore" registered

a8 a regular suit, +On his* return- from' leave, ‘the First Class
‘Subordinate Judge tried it as a regular suit ; ‘and decreed’ the
'plamtlﬂ’s claim Wlth costs. .

The defendante appealed to the Dlstuct Judge of Nesik (Mr._ )

‘B C Kennedy) Who reversed the decree and dxsmlssed the suit.

The plaxntlﬁ' apphed to the ngh Courb

.D R Patward]mn for the apphcant —We submit. that “the .

'nature of a'suit is not changed by the manner in  which it is

tried.. Here the suit - was filed in the Court of the Judge who. .
had small cause Court powers ; but as he was away on leave on
the duiy it was filed, the Second Class Subordmate Judge who
held charge of his Court had it registered as a. regular suit,.
for he had. no small .cause. Court powers. -The suit was,asa

matter of fact, tried by the. Judge who had the powers, but as a

reaular suit,. Stilly the nature of the - suib cannot be chanrred"

by the procedure adopted See Pztamber Vaﬂrsﬁet V. D/wndu
”Navlapa“) ’

- P D. Bﬁufe’ for the epponent :—The casé referred to docs not

'apply first, -because though the - sdit was there filed properly it

was tried as a regular suit; and “secondly, it was decided
- under, the old Act which differed in this respect” from the

'_ present Act.: The small “cause “powers must exist at the ‘

very mceptlon in the Judge who takes cognizance. of a case,

See” Venkatrao “v. Mahableshwar® ;- Hari . Kamayya v. Hari

Venkayya® ; Soundaram Ayyar v. Sennia Naickan® ; Kannan
- Nombiar v. Anantan Ndmbiar® ; Akshay Kumar ‘Shaka v, Hira
' Ram Doaad(") ‘ ’

\"

W (1887) 12 Bom, is6. “ (1900) 23 Mad, 47,3t . 563.
" {2 (1901) 26 Bom, 241. . (6 (1905) 20 Mad. 124,
© (3) (1903) 26 Mad, 212. ©) (1993) 35 Cal. 677, =
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: Further, the Pomf' Of.]urlsdlctlon not havmm been rmsed.mt‘”:
 NARAYAN '\.the District Judge’s Court, cannot be raised here, - See Kulada{
e “Kinkar Roy v. Danesh Mir® ; 8ri Rgja’ Simhadri Appa Rao v..
hf_:f}ﬁ;;‘:;;: -_Glelasdne; B/mclrayg/q(z)_; Parameshwaran Nambudiri v, V{gﬁnu;
" Embrandri®; Suresk Chunder Mastra v. Kristo Rangini- Dasi® ;-

- Ram Lal v. Rabul Singh® and Mutlmsam Mudalzm AA Z\ lla/m-'
;;lanﬁm Mudaliar®, T : {

<

CHANDAVARKAR, J. —-It is admltted and mdeed the record’
- shows, that the suit was instituted in the Court of the F1rst
 Class Subordinate Judge and that at the time of institution the
- Subordinate Judge had conferred on him the powers of a Small
-~ Cause Judge. The present suit was of the nature of a small;
. cause- and- fell within that jurisdiction, Bub it'is argued that:
" the’ suit is not a. small cause because it was not tried as such. . It
© is true it was tried by the Subordinate Judge, First Class, not"}
~* under his small cause but under his ordinary jurisdiction. The'
"~ reason is that at the time of its mstltutlon, the . Subordmatef
" Judge, First: Class, having gone on privilege’ leave for’ twenty-
- one days, the Joint - Subordinate . Judge, Second Class, who, ‘was-
in charge of the Court, ‘Had' the suit registered in the ﬁle of‘;
- regular- su:ts and not in the file of small causes.. But on that.
- account, the Subordinate Judge, First Class, had not ceased te’?
be'a Judge of the Court with smalPeanse powers; his, absence
 was merely temporary ; he had gone on privilege leave and no’
 locum tenens had been appointed. . Hence no re-investment of his -
o poWers as a Small Cause Judge became necessary when he resumed
- charge of hisoffice. © He continued to be a Judge with those powers‘
- during his absence- and the entering of the suit in:the file- of
I regular. suits could nob take it away from the. category of emallf
** causes, .- Nor. could the fact that- subsequently ‘the Subordinate
o udge, Fusﬁ Class, tried the suit under his’ ordmary Jurxsdlctxon
. - deprive 1t of its character-as a small cause : Pitamber Va/zrsket &
" " Dhondu-. Navlapa M, Against’ his. decree- no appeal: lay to the-
- Dlstnct Oourt and*that Court’s appellate decree Was passed-

. (1905) 33 Cal, 33 _;;-'f " (1808) o1 Ol 2400 -
@ (1906) 30 Mad. 41, S ) (1902) 25 AlL 135,

- (3) (1904) 97 ’\Iad 478. LT e (1894) 18 Mad, 418,
- L o (1887) 12 Bom, 486, :
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w1thout Jumdleblon Ib is true ‘no obJectlon on the ground of -

Wanb of Jurxsd'ctlon was raised before the Dlstnet Court but- the _

pehbmner before us is not precluded from . urging’ ‘that ground,
Consenb cannot give Jurlsdlctmn where the law - does not confer
“itona (Jourt,. The result is that the rule muet be made absolutc
and t,he Subordinate Judues “decrée- restored but. wnhout costs,’

here and in the District.Court, as, bhe petlbloner allowed the )

appeal to be heard w1thout obJectlon

; Iiule made absoluie
"R. R

ORIGIN AL OIVIL

quore M; Jumce Russell B .
In re MADHAVJI IxAMDAR AND CHHOTUBHAI nD DADA
, - MAHOMED AND’ OTHERS,. e .
I’etmon—Tawmg Mas‘er—-Hzgh C'ourt Rules, Rule 544*—Sol1c;lors retamer
. demed——.’l’wmatwn ofcosts N ’

Gnmmn
- RATANCuAXD. :

- 1903

Decemge) ]1.

An attorney can obtmn an ordérin taxation .of lns cosbs although Le knows .

that hls cllent disputes the rétainer as to the Whole bills’

In re Jones() followed

The facts of thls case ‘appear. sufﬁclently in: the Judament Lo

Raz/.:es for the applxcants. TR PR A :
Our appllcatxon is ma.de under the amended rule 541 of the

ngh ‘Court Rules, the latter part. ‘of which isin point. ‘Our-."
apphcatlon is merely for-an’order to tax our bills and the order
--asked-for, when made, will not aﬁ'ect the question of liability of -
“the chents “When: the bills are taxed and the amount’ of costs .
' ascertamed we' shall have to proceed under Rule 866 of the High -

Court Rules and take out’ a fummons against the clients and at

~ the hearing of such summons the clients will have an opportumty .
“to be heard .on the queshon of their liability. They have -no

- * High Couu Rules (2nd Edition), Rule 544 runs as follows 1 —

¢“Bad, ' The 'I‘axmg Officer shall tax the Lills of costs on every sxde of tho -

Court (except the appellate side) and in the Insolvent Court. All other bills of
© . costs of attorneys shall also be t;xed by hnn when he is dxrccto(l to do 80 bye d
" Judge's orde eed e vy

B (1) (18“7) 36 Ch D 125, -

B 1_189—1 :
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