. KRISENATT
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;

further of opmlon that the deed was' elther a glft of reversmnary.i-;

- NARATAN. “intetest or a Telease of that interest. ‘Being thus doubtful on

g *. " the question, he referred it to t_he..Commlssmner, Central Division, -
. BALERISHNA - , . S
. VENKATESH. . . ) . .
- - Achd: In forwarding the: reference . to the Commissioner under

through_t‘he Collector of Sholapur under section 56 of the Stamp :

section 40 of the Stamp Act, the Collector agreed with the view

" of the Sub- Regiatrar “that section 4 of the Stamp Act was not’
~‘applicable but he was doubtful whether the document was a
N ‘deed of g1ft or a deed of release of reversionary interest. .

The Commxssxoner thereupon, made a réference under sectxonﬁ

- 57 of the Stamp Act in the followmrr terms f=— ... - “;'::;1

The chief question is whether the deed of consent in questxen is a gift ora

“velease, Inmy opinion the document cannot bes gift, as Balkrishna.. has no'
" existing interest in the property in question. (Vide definition of gift on page
.. 254 of - Desai’s Stamp Act-) The document appears to be a release ‘on' the’

e _analogy of the case at L L. R. 24 Allshabad 872, and the Madras Board’s
Proceedings No. 340 of 25th Febmary 1881 prmted on 'page 304 of Desaus=

- 1909.
July 5.

- Government of. Bombay

Stamp Act. '
"G. 8. Rao, Acting G'overnmenh Pleader, appealed for thef

PER CURIAM. -——The Courb a,O'rees Wlth the Comm1ss1one “and 3

' holds that the rehnqmshment of his claim by the reversionet is a°
» release and must be stamped accordmgly o

Order accm dmgly‘:‘d“ )

A PP ELLATE CIVIL

DAGDIf VALAD SAKHARAM 'KUNBL (&mm,,
- APPELLART, 0. TOTARAM VATLAD . NARAYAN KON
(ORIGlNAL DEFENDANTS), RESPONDI‘NTS* . k‘“;

- PLAINTIFY), -

. purposes-—Market value of subject matter determmeg ju
Junsdzctwnw e & ¥

- # Appeal No,’ 3 of 1909, from order, ,

Coh
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The plamtlff snod for partmon of certam houses, house 51tes moveables and 1900, 5
_Iands, valumn‘ hxs share m tbe Iands ‘ab ﬁve times tho assossment . e,at Dacou
"Rs: 489-6- 0) for Cout~feo- purposes “and in the movea,bles at Rs. 1,455-8-0. . - .

3 T‘he market value' of the pla,mtlﬁ’s share in the lands was Rs. 5, 600. - The _‘_TOT_AR:AM' -
plaint ‘was - presented in -the. Court of First Class Subordinate Judge, asthe ' o
value"of the plamblﬁ"s shate was over Rs.’5, 000. - The Subordinate J udge held

‘that - the value for Cgurt foes, that is, Rs 1,944-14-0 should be treated as the -

.value for Juusdmmon undet section 7, c!ause (iv) ®)of the Court Pees Act, 1870,

and section' 8 of the Sulﬁs Valuation” Act 1887 and. 1etume<1 the plamt for

.’presentatwn to the Comt of Second Class Subordxmte J udcre :

- Held, reversing the orders that tho sult fell w1thm the ]urmdlctmn of the
: Fxrst Class Subordmate Judge :

Held, further, that ‘the smt fell not Wl'chm seotlon 7 (1v) (b) but under”
section’ 7 (v) of the Court Fees Act 1870 and-section 8 of the Suits Valuation
Act 1887 did not apply. That, therefore, it was ‘the market valde of the
Iands, houses, &c that determmed the’ Junsdlctlon of the Subordinate J udge. .

Monblwn v, Eamdas (1) commented om..

APPEAL fmm order passed by N. R Maynundar First Cluss
Subordmate Judge at Dhuha. _

Smt for partltxon N

\ The plalntlﬁ' sited to recover by partltlon a mowty of certaln
movea.bles, houses, house-s1tes and lands, = The value of the plam-
't,xﬁ"s share in moveables, houses -and ‘house- sites was put’ ab
- Rs. 1,455-8-0 for Court fes purposes ; and in lands at Rs. 489-6-0
-ab; .ﬂye; tlmes the assessment. The market value of plamtlff’ ]
sh e,m ;the ﬁelds was about- Rs 5 600

%'The plb) A was pxesentednmgmally in the Oourt of the Second
Class Subérdmﬁ'te Judge at Jalgaon. - . The defendant contended
..that the NG value of the ﬁeld was undervalued in the plamt.

“ "RS. 5,000, -

") (1896) 22 Bom 315,



660!

’ :-THE INDIAN LAW REPORTS [VOL. Xxxm.‘nf

o The plalnb was, next presented to the Court of the Subo1dmate":
1', Judge at Dhulia : ‘bus the learned Judge held that as the value?
for Court fee purposes of plaintiff’s share did not exceed Rs. 5, 000,
the plalnt ‘should - be-* re-presented in the Jalgaon- Court H,1fs_;'f
B rea,sons were a3 follows -

It has been held in I L R 22 Bom 315  that the valuation p]aced by the
pla.mhﬁ' for %he purposes of computing Court fees also,determines jurisdiction’
~ (see also 2 Bom:219, 17 Bom. 56) and section 8 of the Suits Valuatxon Act also’

-#% lays down that * where in suits: other than those referred to in Court Fees Aet’
> . 1870, section 7, paraoraphs v, vi and ix and paragraph x, clause (&), Court.fees
.. ara pa.yable ad valorem under the Court Fees Adt, 1870, the valne determmable,
- for.the computatxon oE Courb fees and value fot purposes of ]unsdwtmn shalll
bethe safme.? - et et T : P

. The' pxesent Shit i 1s 3 smt for pa.rtltlon and separa.te possessmn, and s0 1% 1s'

«.,-ﬁvgovemed by section 7 , paragraph 4; clause (b) of the Court Fees Act 1870. .

" The valuation for computmg Court fees and that for purposes of. ]unsdxctmn
’ dre the same, namely, Rs- 1,944-14-0, - This Court has, therefore; no jurisdiction;

" . and*the proper Court to hem the su1t is the Court of the Second Class Subordl-;
" nate Judge at J algaon o

.Agsuming that it is the Court s p1 ovince to determme valuatlon for the pur:
" poses of Court fees and jurisdietion, still I think that the principle adopted b]‘,
" the plamtxﬁ' of . Valulng the ﬁelds at five times the assessment is correst. ; Under’
_paragraph v, clause (d), provxso 1 of sect10n7 ‘of the Court Fees Act this prmcxp\e .
of valuation is laid down, when the claim is for the possassion of the revenue.
_paying land ; and there scems no réason why a plaintiff who asks for pogsession’
after partition should be compelled to pay a higher Court fee. It has been!
held that for purposes of Jurlsdwtxon, the value of a suit for a declalatory decree-
must be taken to be what it would bs if it wore for the possessxon of the
property in. respect of "which the declaration is prayed for. ' - L
- Mad. 223. And the same rule, I think, should apply to a suﬂ: for pa.rtltlon 1f
" it is considered that the plaintiff is not at Tiberty to value ‘tggao}alm -ageording.
o his pleasure ) o

The plamtlﬁ' appealed aga.mst this order,

‘ G K .Danclelmr for the appellant :—~In a sib:to “recover
possessmn .of properby by partlblon, the value ‘of the Sub_]ect
matter is the market value and not the value fixed’ for.- court
nfee ‘purposes,’ and 1t is the market value thch""‘debermmes

* jurisdiction. See Kala bm Bkzwaja vi st]zmm Mawaﬂ,(l) g,nd

U) (1877 1 Bom, 543
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”value has been found to. exceed Rs. 0,000 in value

Further, a suib hke the presenb should be treated asa sulb for 5
~possess1on falling - under - ‘section’ 7, pamgraph (v) and not ’
under section 7, paragraph (iv) (b), of ‘the Court Fees Act 1870. -
It is always easy to determme the marke’o value of the plaintiff’s
share in- partmon suits. Paraaraph {iv) of section 7 contemplates" E
sults Where it is not praetxcable to determine the value of the
rehef claimed. “If I am so far rlght then the suit falls under the -

excepblons to sectlon 8 of the Suits Valuatlon Aﬂt 1887

Concedmu fox argument’s sake that the suit is one falhng;'

under section 7, paragraph iv,clause (8) of the Court Fees Act,

section 8 of the. Suitd Valuation ‘Act has no application inasmuch o
as the presenb suit relates to lands paying revenue to Govern- =

‘ment. - Section 8 is - to be -read - -subject to.sections 3 and 4 of

" the Act; which prescribe a. special mode of valuation in cases of -

‘suits relating to lands paying revenue to Government.. The effect

of sections 3, 4 and'8 taken together is that in any suit relating -
to land whether. it be for possession or from injunction or for a’

“mere decla,ra.tlon, the Value of the subject matter is not the value,

';-;Whlch is put for. Comt fee purposes but a_different .value which -

is the market. value;..

'j;ca,t;ion to a, suit relating to land although the suit may be to.

'obbaln a &'eclamtlon in respect ‘of land or .a suit for partition

of land

“this suit f'a.n'é un
1870, ag it is ’b

clause (1v) (a) Wbuld be superfluous.-: The “claim in. question

expressly contemplabes & claim for partition; once partition is .

decreed, separa,te possession of . the share follows as a matter of

. course, +Suitsfor partition have been held to fal] under sectlon 7,

cla.use (lv,) (b) See Motzé/zm v, Hamlas (2)

(1) (1880) 4 B)m al.:) (5") (1896) 2’ Bom 315. .

Q;Dau‘/ac/mnd V. Hemc/mml Dimmmcia%d (1) Here, the market»” ‘
; “:lie - Daspw,.

T submit that secbxon 8 of the Suits Valuatmn Act has no appli=

micus :curice) for. the respondents i—1 submit
- section 7, clause (iv) of the Court Fees Act -

wpart-of his share which i 1s sought for by the -
plamtlff and | pa tion is ancillary t6 such arelief. - Otherw1se, the

661
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: tlon of the First Class Subordmate Judge himself. |
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Once 1t is conceded that the sult falls under clause (u) (6) of

e sectlon 7 of the. Ccurt Fees Act jtis clear that under sectlon 8
. of the Suits Valuation Acb the value for the Court fee purposes
" and Jurlsdlctlon‘ is the - eame and section 4 of tho latter: Act does:

not modlfy the general prmclple laid down in section 8.

BATCHELOR J.i—We are obhged to Mr. A, G. Desal for h1s:_
asszsta,nce in thts appeal. . It arises out of a; sult which is descrtbed ‘
by the learned Subordinate Judge as a suit for. the partition and’

. separa.te possession of JOlnt family property, "consisting of - lands,

housev and moveables.

“ The question before us is’as to thé Court which is pmperly
vested with jurisdiction to try this suit.- That: depends upon’ the
value of ‘the subject matter, of ‘the suit.” The market- value of
~the share ‘claimed -by the plamtxﬁ' ‘has been ascertained to be’

Rs.. 5;600 and that sum is nob ,now objected to an behalf of the:
defendants

%" The First Class Subordinate Judge has returned the plamt for

: presentatlon to the Second Class Subordinate Judge, being of :

opmlon, that the suit falls within the jurisdiction of - thxs Iatter :

- official. Mr. Dandekar on behalf of the appellant. urges that :

that is wrong, and that the suit properly belongs to the ]unsdlc-

“The questmn really turns upon the sectxon of the Courb Fees.

’ Act ‘which governs this particular class of suits, : - The- Lower
Court assigned it to sub-clause (8) of paragraph (xv) of sectlon 7

which refers t6 “a suit to enforce the right to- share 1n any’

~ property on the ground that it is Jomt family property.”  Upon
-the best consideration that I can give to the ‘point, it appears to
mé that ‘the suit is not properly referable to this clause.” Para-
'graph (iv) comprises six different ‘classes of ‘suits, and omlttmg
'the momentarily’ ambiguous’ class under. clause (), it'is  to be
o bserved that all the suits in the paragraph are claims for a relief
: "whlch is not’ properly assessable in money. . Primd facie theres
".v*fore, no suit to obtain possessmn of land, which has- an: easxly :
" ‘ascertained market value, can log1cally be brought undet ‘para~
o gra,ph (iv) ; in fact, so0 to treat a suit referring to land would, it
' seems to me, throw the whole peravraph into confusmn. , Next :

-
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golause (6), lt should be observed refers to a suit. to enforce the”_-:-. 1900,
. right to_# share *‘in any’ property, “not the rlght to. %a share"”_ J)AGDV
Jin prOperty The words themselves therefore suggest ‘thab the .- . Tomam. "
“suit iy for the enforcement of “what one* may call‘an‘ ebstract ‘
claim or rlght and ‘that Would brmg the clause (6) mto proper .

loglcal newhboumoo;l with. the other clauses of ‘the paragraph,. -
I am of . opinjon, therefore, that thls suit: more properly falls
" under paragraph (v) of section 7 as _being-a suit ‘for the posses- -

‘sion.of land, -This view recelves ‘some support from the provisions

. of .the" Sults Va,luatton Act, because if the suit is referred - to ;
l‘parauraph 4 (8), it will apparently be governed by .section:8 of x

" that Act, and wi]l; there again, be bracketed: with. other suits of

a totally different ¢haracter, suits from which it appears to have -
“besn: the object.of the Legislature to discriminate a suit for the

possession of land. . Mr, Desai has’ called our. attention to- the

decision of this Bench in Motibhas v. Haridas®; but I-think that

that case'can be distinguished from the suit before us, for therej’

“an T read the report, it was admltted that the value[of the subject

‘matter of the plamtxﬁ"s suit was . Rs. 250 and the only “point

. really in dlspute was whether that value or >the total value of

the entire property to be divided should form the tést. for the

\purposes of. _]unsdmtlon. If that is so, then the observations of -

Mi. Justice Parsons, which seem to be in conﬂlct with the opinion

‘which I have above .expressed, were’ not necessary -for :the -

_'decxs1on “For the reasons stated I am of opinjon that the decree.

of the Court below must be set aside and the suib remanded fort

trial to the First Class Subordmate J udge - e

Costs, costs in the cause. L

BEAMAN J. =L am of the same opmlon. A sult to obtain by -
means of partltmn a slice of land the approxxmate value of which
can easlly be stated in terms of money, appears to me to be plmnly '
a suit for the possession of land. = Such, a. sult cannot in my
opinion, be brought within the meaning of sect10n7 (iv) (8) of .
the Court Fees Act (VII of 1870), which appears as clearly to be
intended mterely for suits to enforce what my learned brother
has. properly called tm 'rbstract rmht « to share m any Jomt

o (1896) 22 Bom. 31., B
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property a That bemg bl e case and the su1t bemg ’a su1t'for
: possession of land, most of the difficulties which would otherw1se
- have beset our ‘decision disappear. And I have no. reason to
" doubt, notmthsﬁandlng some. appai:ent confliet in .what " was

. described as obster dicta in at least one’ previous case, thatl once:

 this point bas been raised and all that has been implied in it
" definitely stated, the decision which we have come to is. the
rlght demsxon and correctly interpretes the statute. -

Decree set amle.
’ R R

C ,APEELLA'DE- CI,VIL. w

iy Before M9= Justwe Ohandavarlcm and Mr. Jumce Heaton

NARAYAN ‘RAVJI RANADE (ORIGINAL PLAINTIFF), | Arrmcmw,

GANGARAM RATANCHAND MARWADI 'AND ANOTHER : (omenut. L
DEFENDANTS), OPPONENTS* ’
Small cause suit: ~Suit . brought in the C’ourt of' First Olass Subordmate
X Judge Javing small ‘cause powers-The Subordinate Judge on pmvzlege"”

_"E:lea@e—Oharge of the Court in Joint Second Class Subordindte Judge
* -who had no small eause powers-—.Regzstermg the suit as a regular 'cmt——}
. Trial of the suit &y the First Olass Subordinate Judge as @ re_qula

o Suit remains o small cause—Appeal—J’umsdwtzon. o

. A suib of the naturs of a small cause was instituted i in the Court of the Fxrst ‘

‘Class Subordinate Judge who had small cause powers.. At the date of its insti~

tutlon, he was on privilege leave and his Court was in the charge of the Joint
- Becond Class Subordlnate Judge who had no small cause powers. The suit-
“was therefore registered as a regularsuit. - On his return from leave the First
" Class Subordinate Judgo tried it as a regular su1(: The questmn havmg arxsen'

Held, that the First CIa.ss Subo. dmwte J udge contmued to: be a J ulve thh‘
small cause Cotrt powers during his absence on lsave, and the entering ﬁf the sunif.
.in the file of regular suits eould not ‘take it away- from the- cateoory;* of - small X
‘causes nor could the fact that the Subordinate Judge tried the suit. under lns
ordmary ]unsdwtmn depnve it of its chamctel as.a'small cawse, " .ol

APPLICATION under ‘extraordinar y _]urxsdlctxon under sectlon-
115 of the Civil Procedure Code (Act V of 1908) BT

“The plalntxﬁ' filed a suit to recover Rs. '287- on ‘a, Pl’Omlssox;yf
note from the defendants The suit Was mstltuted m the Court

o le Ap )hcatxon No 67 of 1909, :
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