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It was as~umed by the lowér Courb that the agreement wag

»_»“:an aureement to sublet - certain salt-pans, which was prohibited:,

by the lxcense which Yusufalli obtained, and we must 4ake it that 3
that is so. "In the Iower Cour(; it was céntended otherwme, but-_‘

“now it has been. sought to establish that the plamtlE acted on’
" behalf of defendant No. 1 and not on his’own acconnt, That,’

“howev er, is a- questlon of fact. It was not made good m;l}ho
lower Court'and we cannot go inito it here._ The question, there--

fore, is whether the object of the agreement i is forbidden by law.
“within the meaning of section 25 of the Contract Act. - It seemns’
. to-me that it is, for the object was to enable the’ p]alp’u{_f to
. ;‘maﬁufacture salt without a license, and the law says that no salt

shall be -manufactured, otherwise than” by the authority of a

hcense granted by the Collector. '

. Decree reversed.
R+ N B_.;"

APPELLATE CIVIL

st

qu'ore Mr Justwe Batchelor and Mr Justzce Beaman.

KISANDAS RUPCHAND AND ANOTHEB (onrenun DEFENDANTS), :;

Arrnr.mm's, ». RACHAPPA VITHOBA SHILWANT AND omnns'
(onmmu, Pmmnrrs) Rmsronnm"rs.

O'wzl Procedure C’ode ( Act 14 qf 1908), 0 VI, 7. 17—-Ammdmeﬂt0f pleadmg.s
. —Defence of the bar Of hmztatzon—Practwe as to amefndment of plamt

The plamhﬁ‘s al]egmg that in purauance ofa partnershxp agreement they

dehvered Rs. 4,001.worth of cloth to defendants, sued.for an order for the .
.. dissolution of the partnershlp and accounts, - The Subordinate Judge found
" that the pldmtlffs did deliver Rs. 4,001 worth of cloth to the defgpdants as -

alleged but he came to the conclusion that no paxtnershlp was oreated and held

" that the suit as framed would not e, - ‘The plaintiffs a.ppealed mamly on the
e ground’ that the ‘partnership had’ been created and. that ﬂle sult was in order.‘ ’

“** When the appeal ‘same on for hearing this plea was abandor

“pldintiffs ,
rinership ’

admitted that the facts stated in'.their plamt did not constli’lfta

".:-and prayed for leave to amend by adding a prayer for . the’ reemery of tha *

*, Rs. 4001.- At this date tho clmm fox the money ¥ was barred by hmltatlon.,

. Second Appeal No. 23 of 19081 R
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-i.vThe lower appellate Coult bemo' of opinion that the plalnhEe had from the ﬁrst

mtended to sue only for {he recovery of their money, but had been misled by ’

their - Pleader, allowed the amendment. to be made and ultlmately allowed the .

plamtxﬁ's claim. - The defendants in appeal to the ngh Court contended tha.t; '

‘"the amendment was wrongly allowed. -

‘ .Held “that the amendment was nghtly a.llowed- The defence of lnmtatlon
f‘,w,sa, defence to’ whxoh the defendants were'.never fairly entitled, and the
‘allowance of the amendment only w1thd1ew from them an advantage which
they ought never to have Teceived. - R :

Per BATC’HELOR, 7, =Under the Civil Procedure Code, 1908, 0. VI, v 17,

Call emendments ‘ought "to’ be allowed, at any stage of the proceedings, which

‘satisfy the two-conditions () of ‘not working injustice”to the- other side, and
(b).0of being necessary for the purpose of determmmg the real questlons in
controvexey betieen the parties. . : Toae N :

Amendments should be refused only where the other party cannot be placed in
' the same positiorras if the pleadmg had been originally correst, but the amend.

“mont- would cause him zn injury which’ could not be compensated: in costs, -

"It is merely a particular case of this general rulo that where a plaintiff secks o
to amend by setting up a ‘fresh claim in respect of a cause of action which

_since the institution of the suit had become barred by limitation, the amendment -

must be refused: to allow.it would be to cause. the defendant an injury which

-could not be compensated in costs by depriving him of a good defenee to the
“claim. The ultimate test therefore still remains the same: can the amendment be
allowed w1thout m;ustlce to the other side, or can Jt not ? '

SEOOND appeal from. the declslon of Vaman M Bodas Fxrsb '

‘Claﬂs Subordinate J udge, A.'P., at Sholapur, reversing the decree

’ passed by Naginlal Venilal Desal, Subordinate Judge at Karmala,
Rac”happa. and anothm sued for dlssolutmn of. partnersh1p
: and accounts. AT e S

s On the Bobh Apnl 1897, the pla,mtlﬁs ngreed with the defend- :

ants’to-start a ‘partnership named “Yeshwant Kisandas” from
the 26t} October '1897.  The agreement provided that the

) defendants Were “to be solely responsible for the firm and the

_ plamtlﬁs ha.d fo supplya capital of Rs. 4,001 to defendants and
to- recengenBs. 851 a’ year in lieu of interest .and profits, . This
arra,ngemeﬁt was to last for five years, that i is, till the 1st of

- November 1902, . The defendants had then to return Rs. 3,001 in .
~cloth and cash and the remaining Rs. 1; 001 were to be returned
on the 8bh November 1904, . :

Ctas

1909, - L
KisAxpas. .-
. RorcHAND ©

v
-~ RACHAPPA
~+ VITHOBA,

.
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1909 The defendants havmg falled to carry “out thelr obhgatxons,i

" Kisaxpas under ‘the - above- agreement the plaintiffs filed this suit

RUPCHMD:’-, for dlssolutlon and accounte of the partnershlp on the ZSth-
R Tt ‘
rv‘-‘l‘;’;%i:” _‘__March 1905.; - . R
o © . The defendants in thelr wrltten statement demed the agree-;
‘ment and ‘contended that even if the agreement had been
executed, plaintiffs were only to get under its terms a fixed sum

and hence there was no need to ask for dissolution and accounts.r

~,.The' Subordmate Judge found that there was an agreement
‘ ',between the partles to start business in the name of Yeshwant
~ Kishandas, . but the agreement did not amount- to partnershlp
in the legal sense of the term.” He also found that pla.mtlﬁs had.

delivered Rs. 4001 worth of cloth to defendants as, agreed:'
The plamtlffs suit was therefore dismissed. S

 The - plamtlffs appealed contendmo ‘that partnershlp Was
;estabhshed and that he. was entltled to maintain his suit.- g

* When, however the}appea,l came on for hearing, the appel-“
lanty’ pleader admitted thatb the facts stated in the  plaint did
" not 'constitute a partnershlp between the partles and: sa1d
that the only relief which the plaintiffs -were legally entltled to

~ obtain was a ‘décree for Rs. 4,001 advanced by them Wlth
'_mterest He applied to amend the plmnt accordingly. -

The learned J udge of the appeal Gourt allowed the’ amendment
von the 7th Octobet 1907, on the followmg grounds .T-’ TR

* The pzoposed amendment‘ does nob necesmtate a change I the mture of )
tbe suit, or -addition of anything to facts stated in the plaint as constitnting
 the cause of action, but the mere- addition of an alternative relief only. » This
“.velief, there seems no doubty could very well have been claimed in the plaint
us originally framed. The apphcatlon and affidavit make it clear that. plamtﬁfs i
"w1shed to sue for . their money only, and had no des1re to evade payment of .
- proper stamp duty, bub that they were induced to sue for the dissolution of a -
- supposed partnershipand accounts by the ilt-advice of thelr Vakils. 1 therefore g
- decide to allow the plaint tobe amended in the manner propose more especla.lly :
'as limitation is likely to come in the plaintiffy’ way if they 1
.smt on the ca.use of act1on stated by them in the pla.mh” “

i .The appeal was then heard on its merits 1 and the decree
" passed by the lower- Court W_as 1ev1sed and the plamtlﬁ' s clelm
. as amended was allowed
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1,; ' The defendants appealed to the ngh Court

3.*:,'; ;H 0' Coya]z (W1th JoR, G’]mrpure) for the appellant -—We
‘submit the Jower- appellate Court ought not to have a.llowed
-the amendment because it would depnve us.of our rwhb to’
plead hmltatlon as & bar to the plamtlﬂ's ‘suit as now cha.nged
‘Bee’ Weldon v, Neal® ; Mallikarjuna v. Pullayya@) Alayappa
kaeh‘z v, Vellian C’ﬁem@) and Damodar Madhowfi v. . Purmanans
das- Jeewamlas("')

Thete was 1o dond Jide mistake in the iorm of the suit i in Whlch
,1t was originally brought. But it was so brought first to a.v01d
“ paymenb ‘of full Court-fees and, secondly, to avoid the bar.
-of hmxtatlon, for the cause ‘of actwn accrued on the 26th
~October 1897 o o

The obJectxon as to the. form of the sult wag ﬁrst ta.ken in our

‘Wntten statement, Stﬂl the plamhﬁ' elected to carry on the

suit as omgmally framed in the first Court and it was at a very ‘

late* stage m the lower appellate Court that he a,pphed for

amendment "The amendmenb should{ ﬁherefore, have been

\‘.

ﬁletused 3 see Namyana v. Sﬁzmkzmm@

Further the amendmenb should not have been allowed because

(1) it cha,nges ‘the .character of the suit: see- Mallikarjuna v,

“Pullayya® and Weldon v. Neal® ; and (2) it changes jurisdiction: -
see Bas Skre Ma/majba V. Jl[ayanlal Bhasshankar® ; Hari Sadashiv
v. Shask djmudin® ; atany event, we should have been allowed
to addi"z'ce fresh evidence : see Hari Sadashiv. v. Stailk Ajmudmm

Setalvad (wuh G. K. Dandefcar) for the' respondents Tt is
"dxscretwnary with the Court to allow an amendment of the
plaint ; that d1scfetxon is hmlbed by the rule that the amendment
should not. converb 2 suib of one character intoa suit of another
and mcons1stent character see section 53 of the Civil Procedure
Oode (Acb XIV of 188"), and Bal/msﬁnu Ve Gangwbm(s)

E (1) (1887)1‘ Q.B D. 394: <o } (5) (1Q91) 15 Mad 235ut PP 207,258
@ (]892) 16 Mad. 819.. - - -, - (8 (1894) 19 Bom, 303. :
77.(3) (1894) 18 Mad. 33 at pp. 37, 38 L7170 (7) (1886) 11 Bom, 285,

fﬁ:,(é-) (1£83)7 Bom. 165a6p. 160, - - ;. ) (1896)P. 3. 617,

ot
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Upon facbs, the amendment was properly allowed in thls caso, -
The plaint as: ouo-mally framed clearly set forth the agreemenb..” v
and baged the cause of action upon it. The purpose of the suit -
wé.s the enforcement of the terms of the agreement,; - And this

: .purpose has been qulte kept in view by the amendment whlch -
 involves no change of venue. .

- BATCHELOR, J.:—0On 28th March 1905 the smt out of whlch-i

this appeal arises] was -instituted, the plaintiffs claiming an order -

for the dissolution of an- alleged partnershipand accounts. It was -
stated in the plaint that, in pursuance of the partnership agree-:

‘ment, the plalnmffs had brought in Rs, 4,001, as capital which .

was repayable, as to Rs. 8,001, on 1st November 1902, and as to*} v

" the remaining Rs. 1,000, on 8th November 1904. ,

The substantm.l defences were that the alleged pnrtnershlp Was” ;

' never agreed to. or undertaken, and that the plamhﬁ's never'\'
: contmbuted Rs. 4,001 or any other sum as capltal ' *

. The Court of first instance raised several issues, and dmmxssed

- the snit on the grounds that no partnership was created and that" .

the suit as framed would not lie.. The learned Subordinate Judge -

* found' as a fact that. the plaintiffs did deliver to the defendants’

Rs, 4,001 worth of cloth’; *but,” he says, ¢ that is no reason’
why plaintiff should get relief in this suit. He made an experi-
ment about his being a pattner probably to avoid the payment

“of larger Court-fees, as is suggested by the defendant in his

written statement ; be has failed to- prove his case as brought,

* and did not ask to amend it,-and I have no alternative but to -
- dismiss it with all costs.” From this determination the plaintiffs -
" appealed, grouudmd their appeal on the contention that the.
. partnership had been created and that the suit wasin order, "But -
_ this contention was ‘abandoned , when the appeal came .on for -
" hearing, and the plaintiffs, then represented by a new pleader; .
- admitted that the facts stated in their plaint did nob constitute -
-~ & partnership, and prayed for leave to amend by adding a prayer .

for the recovery of the Rs.4,001, The learned Subordxnate Judge

- of the lower appellate Courb being of opinion that the plaintiffs -
_had from the first intended to sue only for the recovery of their
" money, but had been misled by their pleader, ‘allowed the amend- -

B
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, ment to be madé and ulblmately decreed the plmntxﬂ's clalm for the -

‘Rs, 4,001 ‘and a portion of the interest.: His Judument allowmm;ﬂ
“the axnendment is dated 7th October 1907.and at this date the :
claim for- the Rs. 4,001, or at least for the. greater parb of it, R

'barred by the law. of limitation.

“From this decls1qn the defendants have preferred the presenb :
: appea,l and the only question involved is whether the lower Court’s
order allowing the ‘afmendment of the plaint should be disturbed, -
For the appellants it is urged that the amendment should have =

been- refused because the effect of allowing it-was to deprive the-

defendants of thelr defence of limitation, the debt; as T have said, :
being barred at the date of the amendmert, - But in order -to -

pronounce upon the validity of this contention, it is, I think, -

_ necessary to examine a little more closely the particular. facts of -

this case in the light of the accepted pnnmples Whlch govern the
.j adm1ss1b1hty of amendmehts.

. As -to ‘the principles I thmk there is no room foi‘ doubb they

: ‘are contained in O. VI, 7. 17 -of the Code, which is substantially

identical with O. XXVIIL, 7, 1 of the English Rules of the Supreme

Court. = From the imperative character of the last sentence of the -
rule it seems to me clear that, at any stage of the_proceedings,

all amendments ought-to be allowed which satisfy the two-
conditions (@) of not Workmg injustice to .the other side, and
- (4) of being necessary for the . purpose of determmma the real

questions in controversy between the parties. Upon the record

before us there can be no- doubt that this ‘sécond condition i§

satisfied here, nor was this point . challenged for the appellants, "

It remains to consider whether the allowance of the amendment
worked m)\lsh(:e to the defendants. .Upon this question Weldon'l
© v. Neal® was cited for the appellants, Reference’ may also be!
made to -Tildesley v. Harper® ; Clarapede & Co. v.” Commercial
Union Association®, and Steward v, North Metropolitan Tramzbézyéo
~ Co; but I refrain from citing further authorities, as, in my.
opinion, they all-lay down precisely the same doctrine. Thaﬁ
doctrme, as I understand it, is that amendments should be refused

® %87 190 5.D.3% @ (1883) 2 W.R.263 .-
@ (1878) 10 Ch. D, 303 st . 396 ) (1885) 16.Q, B. D. 175: C. A.p. 556,
B 967—0
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N« _ , only where the othex parby cannot be ‘placed in the same: posﬂnou ;:
C'KiSANDAS.

as if the pleading had been.originally correct, but the amendment-

. would cause him an injury-which could - not- be compensated il

costs. - It is merely a particalar. case of this general tule that
where a plaintiff seeks to amend by sebting up a fresh claim’in:
‘respect of a cause of action which since the institution of the suit:
had ‘become barred by limitation, the amendment must be r'eflisedrjj
to allow it would be to cause .the defendant an injury. which"
could not be compensated in costs by depriving him of a good

_ defence to the claim. ' The ultimate test therefore still remamsi
'the same : can the amendment be-allowsd without. injustice- to
" the other side, or-can ibnot? And this. becomes’ clearer-if- the.
~ cases are; ex&mmed., For the reason alteady given I shall notice.
~only two. In'Weldon v. “ Nead® the original action was sunply,

for slander, and the plamtxﬁ was non-suited, - Later she sought to
amend her claim by ‘setting up,"in addition. to the ‘claim for;
slander, fresh clalms in respect of assault, false 1mpr1sonment and

: other causes of an,tlon, which at the time' of such amendment

were barred by limitation bhouo*h not ba,ned at the date- of theA
writ. - Here, then, the amendment souovhh to set up ftesh claxms,

* claims which had never been heard of until they ‘had: become‘

barred ; yet even in so strong a case as this Lord Bsher M. R.'in

. refusing leave to amend mtxmated that the decision - mlo'ht have

been the other way if. there had existed specml cwcumsbances to

- justify it.. “Steward v, North i![eﬁropoluan Tramways Co.® seems -
~ to.me to proceed on the-. samg. principle: there the defendants
©sought to amend their written statement, as we should call i in.

India, by pleadmg that the iiability for the plaintitPs’ injuries :
résted, not with them, but with'a third party, the vestry, agamsﬁ\

- whoui the’ p]mnuﬁ"s right of action was. by . that. time barred,
- Leave was refused because the apphcatlon was too late : no suchf_f
plea had even been brought to the plaintitf’s notice mntil his
' actxon aoamst the vestry was barred, and Lord Esher obsewesi;
1 thut « It the defendants had in the first instance pleaded as tney"
now ask to be allowed to- plead the plamtlﬁ' could. have dls-;.

contmued his actlon arra,mst; the defendunts, and then have glven :

‘ ,“(x__); (1_887) 19_Q.‘ B. »D. 39%._ f‘ (2) (1885) 16Q B D 178 c A p 556,"_
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'notlce of actxon and brou0ht an actxon a(fa,met the vestry
;Lmdley, Ii. J., uses language to- the-same effect,  The principle -~

~sought to be added is not heard of untﬂ rights- hawe accrued
under the law of hmxtatlon. T T DU R R

. “If thisis a rlght view of the cases, they haVe, in my opmxon, no 0
ibearmo' on the present facts; or, rather, they bear againist the
‘appeal. In order that these decisions should serve the appellints’
turn it would be requisite that the allowance of -the am¢ndment -
Ashould prejudice them by barring the ‘defence -of limitation -
“otherwise fairly open to them; but how can that be said of a_f
¢l»im Whlch before the bar of hmitatmn had arlsen, bad been "
-regularly pleaded to’by them, had been formally put in 1ssue, and
had been decided against them after consideration of all the -
evidence which they had offered in defence ? -'If at the time of

the amendment the appellants had any show of argument based
‘on the law of limitation, that seems to me to have been oceasxoned
less by the incompleteness of the - plmnb than by the excessive

“technicality of the trying -Court. In other words the defence of -

‘11m1tat10n was - a. defence to which the - appellants . were nevet
fairly entzt]ed, and the allowance of the amendment “only

‘withdraws from" them an advantage whlch they ought never to :

.

\haverecewed Ll Coten

If that is so, the- cases quoted do not assmt the eppellants_
in the particular facts of this appeal, but rather tend: the othet

“way. Falling back, then, upon the words. of “the Rule, I cannob

“follow. the argument that there would be any mJustme to the"
appellante in allowing the amendment for the only effect of it is -

to enforce their liability for a debt. which was claimed, disputed,
~and found to. be due Iong before the defence’of Jimitation was

available, - It:is true that, though theSubordinate Judge found
the sum to be due, he refused to’ decree it, because, in his opmxon, _

the suib was: wrongly framed and-the plaintiffs bad nob then
asked to amend ; but- I cannob regard this clrcumstance as of
* sufficient” weight to- displace the other considerations to which

I have referred. “In my opinion - the Subordinate Judge would
heve_ exercised a sounder discretion if he had awarded the sum .
found due, notwithstanding the inexpertness of the pleadirigs

1009, .

LI'IllIxsmms
o CHA D
is the same as in Weldon’s case ; leave is refused because the plea - " UEGAY

v -

BAGIIAPI’A. ‘
.. VITLOBA.
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""51‘909-,:’_'_.: _._and sufﬁclent warranty for that procedure mmht have been":
. Krsanpgs - found in the pnnmpal plamtlff’s own statement; whlch as cited -
'BUXCHAN by the Subordinate Judge himself, was: as follows: #I had .
f%ﬁﬁgﬁﬁl fnothmg ‘whatever to do with the dealings of the shop. Al I::"
S . was to have was Rs. 851 yearly in lieu of goodwill and interést
-on my Rs. 4 ,001, « v 1l my Rs. 4,001 are returned, andif I
~am paid Rs. 351 as agreed I have no dlspute.’.’ 1t is difficult toi
~“imagine how the plaintiff could have more clearly professed that,
" whatever may have been the attitude of his obstinately unskilful-
* pleader, he for his part had no concern with' the alleged
. partnership, but was suing simply to recover bis debt. I think,
. therefore; that the Subordinate Judge . would have . been Well
. -advised if -he had paid more attention to the substance of the
suit’ before him, and_taken command of it himself rather than
" handed over the conduct of the suit to a mamfestly mexpert-
= pleader ; had he taken this view of his duty as: pxesﬁung Judge, "
" the slight technical difficulty whlch stood in his way would have )
| been easrly removed. Be ‘that as 1t may, it was open. to the,
“lower appellate Court to-allow the amendment; and that. has,"".
’ been done in England whether leave to amend was asked for’ 111“'
the Court below or not, and even Where the Court below - offered
" leave. to amend ‘and the offer. was declined; See- ~Beklin N
. Little®, In this context it is Jmportant to observe that the.
“lower appellate Court which is the ultimate Court of fact, -did
- not adopt the Subordinate Judge's view as to the plaxntrﬁ'b E
‘ * desire to sue cheaply at whatever risk ; on the contrary it found |
- it clear that the plamtlﬁ\ wished to sue for their money only,
and had no desire to evade payment of proper stamp duty, but
they were induced to sue for the- dlsqolutlon of a supposed
' partnershlp and accounts by the: 1ll-adv1ce of thelr Vakils”? Ido
. .not use this finding as essential to my decxsron, though it is'ab -
- least arguable that facts of this sort would sufﬁce to -constitute
“the “pecuhar ‘circumstances” which Lord Esher exce ted in bis
V-Judgmcnt in' Weldon v. Neal ®; ; for, i in my oprn' the :Court.
~below ‘in allowmg the amendment was perfectly ‘righttin the
strictest - view. of the principles. and practlce of the C’omts In

L

() (1890) 6 T, L R, 366, - @) (1887 19°Q. B, Dy 394,
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'my opmxon not only was there no 1nJust1ce to the defendants in .

< allowing. the amendment, but thele WOuld h:we been 1n3ust1ce to
-the plaintiffs in refusmg 1t. R ’ '

= T must add that the casé appears to me to aﬁ'ord an instance of
kthat undue techmcehty, that excessive ‘attention to form’ and -
. deficient attention to * the real questlons in controversy between

_the parties,” which oceasxonally besets our Subordinate Courts, and

hampers the success of their work in a country whele competent- ‘
legal“ advice is not always readily obtainable,. I donot fora

moment suggest that forms should be disregarded, -and I admlb
“that no hard and fast line can be drawn for all cases, but it does

seem to me that the importance of forms is sometimes set in very

incorrect perspective s so that on occasions the trial of a suit is apt
to wear too much the appearance of & game of skill in pomts of

. procedure and too httle the appearance of a resolute attempt by .

the presiding Judge to come at Justlce on “the real questions in
“controversy between the parties. " There must of course be no
ov er-rsaching or surprise of one party by the. other and iv is very,

important that parties should be Kept to their pleadmors and not

‘allowed to alter their case-according.to their shifting interest in

Courts of ‘appeal ; but this is pre-eminently a,.reason,why the -
“trying Court should spare"no pains to ascertain precisely the real .

character of the dlspute and of- the case made by each party.
Nothmg, T think, is ‘more calculated to imperil .the justice of a

- case than negligence or carelessnéss in these essentml preliminaries,
as nothing “conduces more to'a rxght decxsmn than to have these .

points’ ﬁrm]y aetermmed at the outset. ‘ ,
Subject to these and similar consxderatlons, the mofussxl Courts

UWOlﬂd I think; do. well to bear in nnnd that the rules of
procedure have no other aim than to facxhtate the - task of doing

justice. On th1s sub_}ect the followm(r words of Lord Penzance

in . Kendall v. I[amzlz‘on ®; should .have - perennial interest for-

Subordmage anges trying ongma.l suits : “Procedure,” said his
Lordshifi. 's,_bixt the machinery of the law after all—the channel
and means:whereby law is administered and Justlce reached It

strangely departs from its proper office when, m p]a.ce oft

(1) (1879) 4App. Ca.s- 504 at p, 525. -

. De -
.RacHaPrg
-, VITHOBA,
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'{R“W‘““D ’ :subserv "Directions' not - Tess emphanc and of - even . closer -
.apphc&txon to the subject under notice were. conveyed by the -
‘rJudlclal Committee in Hrmommnpermud Panday 'v. Mussumat
", Batooee Munvaf Koonweree ), where their, Lordships lay down -
% that it is of the ntmost 1mportance to the rwht administration .
-'v;of Justxce in these Cnuyts” that is, the Courts in Indiaj
w5 that it should be constantly borne- in" mind ‘by them that
" by their very. constitution they are to decide aceordmg to -
“ equity and good conscience; that the substance and merits of

.the case are to be kept. constantly in-view ; that the substance.
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f"i_'aéilitating it is. permltted to ob~truct and. even e*;tmgmsh
" legal 1ights, and is thus made. to govern where it ought to

and not the mere litéral wording of the issues is to be- regarded )

- and that-if, by madvertence, or other cause, the recorded issues.
- do not enable the Court to try the whole case on the merits, an
 opportunity should be afforded by amendment, and, if need be; by'
. adjournment, for the decision of the real pomts in dlspute. L

seems to me that in this-case, as oceasmnally in - other. cases, ’

" these 1mperat1ve directions have been somewhat lost sight. of and -
~ I bave thought it- Well again to call .attention to thelr

nnportance. -

I am of opinion that this appeal ‘fails and should be dlsmlssed

' thh costs:

BEA’\IAN, J -I will state shortly what I conceive to be the

. _’;tlue principle which has governed English Judges in exercxsmg
- the discretion reposed in them- by the Orders and Rules of the
‘Supreme Court correspondmw with our O, VI, 7. 17 :

e

" The queshon was recently fully and ably arwued before me on

o the Ongmal Side of this Court, and exammed and answered, to -

the best of my ability in an exhaustive crltlcal Judgment See ‘

‘After -earefully reconsulermu the Whole q 'stmn for the

"‘ipurposes of this case I have found no sufficient reason for. departs
. ing -from or modifying any- part of the conclus1 $
. reached.,
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A cmeful analysxs of the leadmg EnOhsh cases seem ‘to mé'to
~¥ield " this* result. Amendments  of pleadings - will always be-
‘_.vallowed ‘unless allowing’ the amendment. will place the other-
party at a dlsadvantawe for. whxch he cannot be adequately com="
) ’pensated by costs. That is a rule of- practlce, or-as one of the - -
great: English J udges prefers to call it, a'rule of conduct nob of

~_positive law. And while usually . adhering to it; the Eniglish

*Qourts have been: careful -to distinguish'its essential character,
. ,from a rule of posxtlve law, which must be obeyed - in: all ‘cases,-
Thus it has been observed that notwnhstandmor the salutariness..

~and general correctness of the rule, it is: always open. to’ excep-

-tion” where the mrcumstances of a partlcular case are’ very»:

pecuhar. g

In my oplmon two sxmple tnsts, and two only, need” to. be‘

é,pphed in order to ascertain whether a given case is within the
' principle.. First, could the party asking to. amend obtain the
same quantlty of relief without the amendment ? If not, then it

follows necessarily. ‘that the proposed amendment p]aces the "
obher party ‘at a-disadv antaore, it allows his opponent to‘ obtain"

more from hlm than he would bave been able to obtain but for the

:giamendment Second, in those clrcumsbances, can the ‘party thus .

.v,;placed at a dhadva,ntuge be -compensated. for it by costs . If
“'not, then the amendment ought not, unless the case is'so- pecuhar

- as-to, be taken out: of the" scope of -the. rule, to be allowed. I
‘ Apre*ter, to state the plmmple, and the tests by which its application
- can be ascextmned inthe sim })IEbt and wxdesr, terms. Because the '

;‘_Ldtctu of the most emment Jndoes in some of the leading cases
appear to me to rofer to the particular facts, and when wrested
frem their appmprmte context, and sought to bé used as universal
propositions, ra.ther to- obscure the true principle, Thus I
question whetber the introduction of such a factor as the claim
being a fresh clnrm can logically be miade to express the principle
in'its completeness as'applicable to all cases. Great prominence

was glvemtath1s tactor, in Ve’ 'din V. Neal W, as was nutural in

the facts ‘of vhhat case. But I cannot e%ape the feeling that in a

seusc, QVcry amendment whieh Courts are asked to all‘v, must
. L 4?.

A0 (1887)19Q B, D. 94,

a0

.~ KisaXpas:

5_.

Byrpenano

v
RAOHAPPA-

. Virnons, .



P

o ‘."1969.:: :

* KISANDAS

RCI‘CHANJD .

RAcmrm )

- "VITROBA.

‘excepted. I therefore comcur in the dec1ee Whlch he has.
* proposed. -

' THE INDIAN IJAW REPORTS, - [von. xxxm. ;-

_ mtroduce a ¢ fresh' 2. that is to say a changed or dlfferent if. nob : :
an additional claim or defence. Put at the lowest, every such:-
- amendment seems “to-me to bring forward an old claim in a new..

form,. If this were not so, it would not be necessary to amend:
at-all, . If then the “ freshness ” of the claim introduced by the

amendment is to he sought as. a_determinant. of the Courts’ N
discretion, in- granting or refusmﬂr it, and ot the disadvantage
“or injury it inflicts on the other party, I should feel a real

difficulty in reconciling the practice with the principle: -For the .
practice is to alldw all amendments, whether introducihv fresh
claims or not, so long as they do not put the other party at a dise".
advantage for which he cannot be compensated by costs. - The
words of O. VI r. 17 are very wide. They authorize Courts to
allow amendments whenever, in the opinien of the Judges, it is

’ Just that this should be done.. So that we are thrown back on. .

some consmtent criterion of justice, in the average circumstances

“of such appllcatlons. And-in order to systematize the practlce
- and not gllow too' much latitude to individual J udges notions’ of B

justice, the English Rule appears to me to have been founded: on ‘1‘;
the ~broad prxnmple tested by the two simple uniform tests, I

_' ha,ve stated.

If I am so far correct 1b would folIow that pmmd facze thxsf';;

~case is-within the rule. But Iagree with my learned brother:.

that its circumstances are so peculiar thab it may properly be\

Appeal A{hfa'm‘z}_ssed.. )
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