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1909, | If an order has been made in the exerclsa of the- dlscrehon of the Court

" Bar -«and some one’ who is oppressed, or 'thinks -himself cppressed - by that order, -
_ Moorzear |- -appeals, ﬁymg that the Court-has exercised" its discretion wrongly, that persom,
{ Cirt:xn AL . -ifhe is in contempt, cannot be heard to say a,nythmo' of the kind until he: has
l’nut,l_zm. . .cpurged his’ contempt G’arstm v. G'arshnm 18 an ingtance of that kind.” (: A

*Then he goes on.: —
‘ Ca But when you come to the caseof a order which it is suggested may have
“been made without Jurlvdwtlon, if apon| lookmg at. the order one can see that
_that really is the gound of the .appeal, it seems to me that such a case has alw'xys
~ 'been treated as one in which the Court will entertain the objection to the order, y
~ though the'person makmg the objection is in contempt o :
. That therefore, -draws the dlff'erence between an order made in .
‘the discretion of the Court and the case where. the obJect'on 8"
?;-"’that 1t is made W1t‘mut Jurzsdzctmn,

LW LW,

: % Note :— At this stage Counsel mformod the Court thab an arrangemenb bad
] _been arnved at betwoen the parties.. [Bd.]:

W (1865) 48w | Tr 73.{

“y

| A;PPELLAT_E. CIVIIJ;',

.Bz_ef'o're the Honourable Mr Olzandavao Icar, 4 ctmg C'htqf Justtce, aml
. _ - M, Jusme Heaton.. *

; 1060, ISMALJT 'YUSURALLI (nioman Darmsosnt 1), AveRiiass,  o.

" June 21.° RAGHUNATH TLACHIRAM MARWADI (omenm.; ,Pmmm),
. RESPONDENT.* g

aS'alt Act (Bom. Aet II of 16’90), secc’mua 11 and 47(1)——&;]# pans—liea&“é

 under @ license from "Collector—Lessee not to ‘sublet without C'o’lector’s
© permission—Sub-lease by the léssoe without such permzsswn—Depont by

" sub-lessee with: lessee—-Illeyal contract—Suit by sub-lessee to recaver
depaszt cannot lie, ... : S

Y obtained from Government a Ieaqe of certam salt pans to- mannf(wture salt
under a license. One of the conditions of the lease was that the lessee shonld
~not-sublet’ the ealt pans-without the Wutten permxssxon of the Collector.

o . * Seoond Appeal ‘To. 538 of 1907 : et ‘1, -
(1) Seetions 11 and 47 of the Salt-Act (Bom Act I cf 1890) dré as ful‘ows T

. No salt shall be 'manufactured and 1o, natural salt and, exccph under the

o pmvmonn of section 14, no malt-earth shall be excavated or. collected or remo‘ed

otherwise than ¥ the authority and subject to the terms and conditions o # license
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?Wlthout any such‘perm\sslon, however, Y sub et the pans t0'R who, as a

-8 ecurity for the performanee of the conditions of the sub-lease, deposited a sum\ .
:of Rs. 1,000 with Y. . The sub-lease was acted upon and on the expiration of -

its torm R brought a suit for the recovery of the depoaxh from the representa-
‘tive. of: Y, ‘the latter dented R's right to recover the deposit on the ground
.that it formed a consideration for an ameement whlch havmg been f01b1dden
»Aby law, was 1lleﬂ'al e T :

697

11900,
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RAGIIUNATII .
LAQHIBAM. .

Helcl dlsmlSSIIlg the su1t that the defendant’s plea. shonld pxevaxl I‘he -

i'real ob]ect and the necessary effeot of the sub-lease was to enable the Plamtlﬂf

o manufacture salt without a license-in the guise of a sub-lease a.lthough that

“was forbldden by law and by the terms of the license.

SECO\JD appeal from - the dec1s1on of Grulabdas Laldas, First
'-Class Subordinate Judge of Thana, with appellate powers, con-

_firming the decree pa,ssed by J. H Betlgnrl, Subordmate Judge ‘

“of Bassein, . < - <

- The plambxﬁ' sued to recover Rs. 1 906 under the followmxv
-mrcumstances ~\\ CoL T

Yusufalh Tajbhoy, -a’ resv:lent of Bombay and’ t'ather of
'defendant ‘1, obtained from (rovernment -represented by the

Collector of Salt Revenue for the Presidency of Bombay, a license

for the manufacture of salt in four salt pans in the Thana
‘District for a period of five years from the 1st October 1899.
“The license was taken in partnership with, Lukman_]l SulemanJl,
defendanb 2 Clause 9 of the hcense was as Eollows —

o be gmnted by tte Collector i i this heha.lf Prowdcd tl)n.t no such license shall be .

néﬂcossary for any process of manufacture of salt on ‘which duty has been paxd.

47. Whoever, in_contravention of thxs Act, or of .any rule or order made undex
thxs Act, or of any Yieense or permit obtained under this Act—

N ()] manufactures, removes or transports salt 5 or.
’ , . (b) excavates, collects or removes natura.l salt, or sa.lt-eart.h 3
.and Whoevcr : o -

T (o) except in -the exercise of some power or the dxscharge o£ some dnty‘
conferred or imposed upon him under this Act or any other enactment at the time
« in force, . receives or, without lawful excuse, retains contraband salt knowing or
havmg reason {o believe the same to be contraband salt; : P K
Lshnll for every such offence be puanished with fine which may extend to five hundred
‘rupees, or thh 1mpnsonment for a term wlnch may extend to six months,
with both, =~ . -
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' ,tlon to try the suit, that the sub-lease to the plaintiff dated ;
© 10th September 1900, was forbidden. by the terms of the‘h 6
- granted to his_ father by the Collector, that the same was there-
- fore illegal and plaintiff could not ‘claim any relief under it, that:
;_f:.the plaintiff. voluntarlly and for his beneﬁt took Y frosh‘ sub- Iease
©and’ pa1d Rs. 1,000 by - wa.y of compromise, that" fhere-was o

THE INDIA“T LAW REPORTS [VOL. XXXIII..

-9, 1 sha]l not sublet the AOars or cadli; beds mthout permlsmon from the:{
Meherban Collector Saheb. of Salu Revenue for the Presidency of Bombay, on

»bleach of this condltxon, the lease should be caricelled and: Agars’ should bel
: takcn ove1 in their possessmn by the Government, - '
C Laonmeay,,

Afterwards Yusufalh Tajbhoy sublet two out of the four salb’

_: pa.ns, thhout. the permission of the Collector, to’ the p]a,mhﬁ‘
- Raghunath* Lachiram ' under an- agreement dated . the - 10th°
»_September 1900 One of the conditions of the sub-lease Was:‘
‘that” the. sub-]essee should keep & sum of Rs. 1,000 in deposﬂ;‘
) W1th the lessor.

Yusufalh died i in October 1900, and his son_defendant 1 got a

. fresh license from the Collector on the 13th January 1902: " The
~ term of the fresh license. was three years.commencing from thef
- 1st October 1901 to the 80th September 1904, After. the grant
:v";" of the fresh hcense to defendanb 1 the plaintiff obtamed a fresh
sub-leuse from’ him o’ pa,yment of Rs, 1,000 as deposﬂ; undet

the terms of the agreemenb ‘dated the. 10th September 1900.-

- Defendant - 1- passed a’ receipt to the. plaintiff for the amount::

After-the- expuahon of the term of the license the defendants'

-havma,refused to restore’ the amount of “the deposit t6" the

~pla1ntxﬁ' he, on- the 20th October 1904 broucht the presenb smh:

for the recovery of thé amount, namely Rs. 1,000, together with;
‘interest, Rs. 96, a]legmg that it was obtained from him throunhﬁ
*. coercion and’ praying in the alternative that if the refund of - the
~ amount could not - be ordered: for any reason, he should b
. awarded damages of Rs. 1,000 on account of .the défendants

ha.vmg mfrmded the terms of the . aoteement dated the 10th

September 1900

Defendant 1 urged inter aliz that the Court had no Junsdlc-

coercion practxsed as alleged i in the plaint and that tbe c]arm Wik

- tlme-barred as the defendant’s father died-on the 11th October

1900 and as the hcense granted to. the deceased by the Collector
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; the sulb was ﬁled on the 20th October 1904,

‘the deposw of. Rs. 1°000 O LR

J

‘father of defendanb 1 He therefore awa.rded the c]alm as

acralnst bobh the defendants on - the followmg a,monor otherg

orronnds _—

“On the shength of sectlons 12 and 47 of the Bombay Salt Act (II of 1890),
1t; was contended before me that the sub-lease- in Exhibit 42 was wholly illegal,
' masmueh .as” under it, pa.mtnff was given the right to manufacture, Temove,
~ete., salt thch were acts whxch a licensee alone could do and which, if done, by
& strano-er Would entml on him the penaltios in seotion 47 above. I .cannot’
accede to this agreement as it is not a fair one and as it does not state the whole i
truth. - For a man’ may do all or any of the acts penalised in section 47 above
;;md thhout incurring ‘the penaltles, 80 Jong as he does so under the sholter of -
“somé- hceme and under its protecting wings, . Ths case wonld certainly have been.
otherwise if the licensee and he alone bodily wero pormitted under the license .

to do. the thmgs menmoned in sectxon 12 above. But facts and every day

. expeueuce are otherwise and pomt clearly to'the contrary. Clause 19, itsel? of
“the lease§ in Exhibits 51 and 71 olearly lays down' that other persons purpori~
ing to act on behalf of the licensee weuld be allowed to«make vahivat in the salt -

beds and their acts would be-treated as the acts of the licenses himself by tho

authorities of the Customs and Sal Department. Tt follows therefore that the
B sald authontxes would not recognize persons who claimed rights independent of
“the Txcensee or adversely to him or who were ob]ectlonable on any othel grounds, '
Tt this very casoe it is admitted by defendants that plaintiff acting on behalf of -
- defendant 1 and his father has suceessfully carried out- the terws of the four °
years avreement in-Exhibit 42 and without -in any way coming into . conflict
with the authouﬁes of the Salt Department.” Further clause 16 in Exhibits 51
":and n expxessly authorizes the executants in them to appomb their agents with -
| powers-o f-attorney, ‘with a view to facilitate the, sale and removal of salt, m; ‘

“¢ases whefe the lxcensee himself is unable to be personally presont. * As 1egards

the law applicable- to the case I follow I L. R, 24 Bom, 622, It is not shown .

“and ‘the sub-lea,se to the plmntlﬁ' termmabed on thab day, vhlle; 1000 :

% The Subordinate J udo'e found that the Lourt had .]unsdlctmnfi
“to enterta.m the - suit, that the plmntlﬁ"s sub-lease of thé 10th
: September 1900 was contrary to the terms of Yusufalhs hcense, '
_that the plaintiff paid Rs. 1,000 to defenda,nt 1 on the 28rd.
. September 1903 throuorh coercion, that the suit was not time-
‘ba.rred a.nd that defendant 2 was partner . with the deceased.

689

: Deiendanb 2 contended in addxblon to the defences ralsed byi_- “
3 efenda,nt 1,.that he was nob a_partner of defend&nt 2’s: father "

;‘and that he ‘had nothing to do wxbh the pla.mtxff’s sub leese and.‘ N

[
RAGBU‘YATE[
LAGJIRAJI
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. that the Salt Act of 1890 fOl‘bldS sublettmg or that it attaches any penalty to';

such transsetion.” Section 13 of the said Act. gives power, no doubt,to-the
Commissioner, subject to the directions of Government, to imposs oertain oondx-"

RAGRUNATH - tions in the liconse to be issned. Under one of the conditions so impesed ‘in.

- LACHIRAM, -

Exhxblts 51 and 71, the executants in them were only liable to forfeit their.

" leases for sublettmo' them, in-case the authorities thought fit to do o for’
i admmlstyy;we purposes. The Salt Act (1890), I need hardly say, is passed for
" the benefit of the revenue, as is the Act imposing tolls considered in the décision
" above .quotéd. A reference to sections 7 and 10 of the Tolls Act will brmm
.. into rehef the analogy this case bears to the one quoted. I, therefore, find that;
: the contract in Exhibit 42 is not illegal and that the present suit is mamtalna.ble

On appeal by defendant 1 the decree was confirmed. Wlth.

F\respecb to clause 9 of - the hcense the Judae in appeal made the,
( _followmg observatxons — "

" The contra.ct to sublet was certa.mly proh:blted by the terms ‘of the license

* or lease in favour of Yusufally Exhibit 71, clause 9, and again- by similar
* paragraph in Exhibit 51 which was executed in 1902 by defendant in renewal
- of his deceased father's agreement "The prohxbltlon, however, is not absolute

and-may he removed by the Collector of Salt Revenue for Bombay. “The* only:
penalty imposed was that if -any pans were sublet to a third. person. w1thout,
the Collector’s permission the license was liable to be recalled and the lands to.

~be resumed: Though the plaintiff manufactured and sold the'salt .in the two. .
. saltpans of Bhati and Juna for four years thhout the contract under Exh1b1t 49

having been. sanctloned by the Collector no - ob]ectxon was raused by he;

T am not ’ convmced thab the combmed e&ect of sectxons 11, 12 and 47 of

- Bombay Act I1 of 1890 is to render the contract contained in Exhibit 42 illegal,

the prohlbltlon against subletting and alienations in othersways contained in
clause 5 of the parwanas 90 to 93 without the Colleotor’s permission ‘appeats to
be re-affirmation of the term in clause 9 of Exhibits 71-and 51 ‘and doss nob

. appear torender the contract to sublet’ illegal or criminally punishable, : a,ml

this case is rightly held by the lower Court as fnlllnm within the mle

.’ enunclated in the decmon on page 622, LL R 24 Bom

R )
Defendant 1 preferred a second appeal ‘

-

_'.' H. C. Coyaji With G. K. Dandelcar for. the appe,llant (defend-
. ant 1) —We submit that the view taken by ‘the lower: Courtg as
" regards the sub-lease is not correct. - ‘The - plamluﬁ" l,mdertook to
- manufacture salt under the sub- lease on his own aceg:unt ‘He
. was to pay us the sum of Rs. 14,000 and odd per yean and to-
* manufacture -galt at’ his own expense. ' "He. admltted in hxs_'
* deposition that he was: the owner of. proﬁt or loss... Thus the
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iplalntlﬁ"s aet of manufactunntr or selhng salt wxhhout a hcense.~ 2800
“from- the Collector was- contrary to section 11 of the Salt Acti: - Isyansc:”
. The obyct of both the pirties in granting and accepbing the sub- - ‘;?Usv,,’:‘”‘]‘?{‘
Ylease was to. enable the plaintiff to manufacture and sell salt in~ Raeuusarm
Qcontraventmn of the ‘Salt Act. Such ma.uufacbure or sale is_ | Lmcunay,

, made pumsha.ble by sectlon 47 of the Act.

.The obJect of the sub-lease was illegal unde1 sectxon 23 of the
‘Contract Act- as -being forbidden by the Salt Act. It was of -
‘such a nature thab it defeated the provisions of ‘the Salt Act.
"There is no case decided under the Salt’Act, but we rely on the -
“prineiple of the rulings'in Hormasji Motabhai v. ‘Pestanji D/mn;z‘ ;
bhattl) ‘Roghunath Lalman v. Natﬁu Hzm Bﬁate@) and f"’opalrao
‘V Lallappa(s) : .

V. B, .Pmdﬂan for the respondent (plamtlﬁ') —Wo contend
tha.t our sub-lease was not in contravention of the_ original lease =
wﬂ;hm the terms of section 47 of the Salt Act, We got autho.
rity to manage two salt pans under the original lease and all our.
“acts- were . protected by that lease. Bes_ldes such a sub-lease is-

_recognized by the Salt Department’ itself as cbserved by the -
lower Courb.  “The rulings quoted have no bearing on the present
case a3 they were cases under the Abkari and Oplum Acts; The
'Salt Act is an Act:for fiscal purposes and there is no personal
elemenb involved in grantlng a license under that Act as in the
obher. 4wo, | The present case is governed by the principle laid
down in Gaun Shankar v. Mumtaz Ali Khan® and Bhskanbhai v, .
Htralal(s) #The . latter. case “is stronger on facts thah the -
ipresenf;. The condition ‘against subletting is for the benefit of -
Government but the licensee is bound by the’ “sub-lease. - The
,sublett.mg can at the most be. treated as a breach of the. con-
'*dltxon attached to the hcense Whenever. the Legislature Wa.ntv ‘
. to pena,hze such a breach of condltxon, they explicitly say so. ‘

Compare the Wordmg of section 45, clause (¢), of the Abkari
Ack (V of 1878),"“A' similar provision -is not made in the Salt
Act which’ mefrely prescnbes the penalty of the forfelture of the E

Coaassn 12 Bom.422, @ (1901)3Bom L. n 164.,
o (1894:) 10 Bom, 626, - -t . (0 (1879) BAIL 411,
' e . () (1900) 24 Bow, 622 .

> B 961—-5
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S our management was on behalf of .the orramal llcensee because

lxcense. ‘ (:overnment did 1ot forfeit the defendent’s hcense ’
though they were aware of: the ma.nagement by us,

Grantmg that o one but the original licensee or hrs manager’:
cau manage the sn.lt pans tnder the Salt Act, then' we say- tha,t

Four, aorreement'thh the orlgmal licensee, L'x:hlblt 48, eontams &
clause that we weére to” hold a power-of-attomey from him aud‘
that shows tha,t We Were “to be his wﬁwatdars under the Aot.

A

s CHANDAVARKAR, AO' -C. Jx —The facts in. th1s second appeal“
) ale shortly these :—One quufalh father of the ‘appellant,.
- obtamed from- Go» ernment a leasc of certain " salt pans under &-
‘ certam license, one condrtxon of Whlcll Was that the lessee shall.
" not sublet the salt pans ‘without the Wmtten perm1ss1on of the

Collector. Wlthout any such permxssmn, however, Yusufalh,f

sublet to the respondent who as security for. the performance_
of the conditions binding on him' under the sub -lease, deposited -

- asum of Its 1,000 with Yusufalli. - The respondent accordln«ly:’
" entered on possession of - the salt pans under ‘his sub-lease;

Some time after that, Yusufalli, haying died, the appella.nt ‘his
s0n, obtamed a fresh lease with a fresh license from Government '

‘and the respondent obtained a sub-lease from, the appellant on-
" the same terms as those. contained in the sub-lease obtained
: from Yusufalli. For this ‘sub-lease the appellzmt had’ obtained
. no. ‘permission from the Collector as required by the license.’
The respondent deposn;ed a sum of Rs. 1,000 with the appellcmtq

to secure the performance by him of the conditions of the_
new sub-lease ; the sub.lease was acted upon; its term ex‘plred

-and the respondent paid all that was due under it to -the
'{appellant - The .suit out of which the second appeal arlses hasl

been. blought by the ‘respondent to - ‘recaver. ‘the ,Fdepos1t of

" Rs: 1 ,000, because the appellant denied the respondent’s right to
""" that amount on: the ground that the amount m questlon formed

- ‘a consideration for an -agreement, whmh,.havmg been. forbrdden
‘by law,’ was 1lleg'zl This was the defence to’ the’a:e,tlon raised

v in both the Courts below and it has failed there. +

' The ground on which both those Courts have proceeded in over— .

\ ruhna the plea of: ﬂleaa,hby is that the contract to sublet s not
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absolu(:ely prohlblted by the hcense gmnted by ‘the: Collecbor to ‘, s 1909&“.'}:_;
the: appellant But that view of the deahng betweerr tbe parb:es . Tsyaxar,
1gnores the real nabure ‘and .object of “the’ dep031t to” I:ecover» lus'f“m :

R
;whmhﬂj,he ﬁres‘enb suit,was brought ; Lt%’gg:frf‘

<7 Under sectlomll of the Salt Acti (Bombay . Act TTof 1890) the ST
ma.nufacfure of saltmlbhout a license’ is prohlbxted subject to u.«-

prowso Whlch is pot- materml to..our. purpose here. ~ Section 47

of the Act makes such . manufacture’ an oﬁence and renders any '

person eommlttmﬂ it’ hable to pumshment '

“The real object and necessary effect of the aoreement between -
the ‘appellant and . the respondent™was . to enable the latter to
fmanufacture salt without a: license in the guise of a sub- lease, -
alhhough that Was-aforbxdden by law and by the- terms of the
‘hcense R :

These facts support the apphcatxon to t‘ms case of the prmcxple' )
of Ia.w enunciated by -this - Court in Hormasji Motabkai v.
I’es!anja D/Emwbﬁaza) and Rayﬁunaz’h Lalman v. Nathu Ihrjz
B/mte a, '

Bub a pomt is: raised for the first time in the eecond appeal by- ’
,the learned pleader for. the- respondenE He states that his client
imanufactured sa.lenot only under a sub-leasé but also as manager -
; under a-power- ot‘~attorney from. the appellant. This case was
.not ‘made -in the Court. below ; and there is no<evidence in .
support, of it.  Even if there had ‘been, it is difficult to see how
:the power-of—attomey could have helped the respondent’s case
*as ex concessionds it existed side by side_with the ‘sub-lease, The_
illegal ‘object of - the transaction bemg clear upon. the facts, the
. power-of-attorney could .only have proved that by means of it
“the parties intended to disguise the real ob)ect of the a«rreement _
" and defrand the Government, i - ; T

" The decree must be reversed and the clann re_)ected Dach
party to bear higd own costs thmunhout ' s

HEATQN,,:J:

agree that bhe decree musb be reversed and
' the clzum reJected L :

BRSOt

) (1887) 12 Bom, 422/ © /. 0T @ (1804) 19 Bom. 626, -© .
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It was as~umed by the lowér Courb that the agreement wag

»_»“:an aureement to sublet - certain salt-pans, which was prohibited:,

by the lxcense which Yusufalli obtained, and we must 4ake it that 3
that is so. "In the Iower Cour(; it was céntended otherwme, but-_‘

“now it has been. sought to establish that the plamtlE acted on’
" behalf of defendant No. 1 and not on his’own acconnt, That,’

“howev er, is a- questlon of fact. It was not made good m;l}ho
lower Court'and we cannot go inito it here._ The question, there--

fore, is whether the object of the agreement i is forbidden by law.
“within the meaning of section 25 of the Contract Act. - It seemns’
. to-me that it is, for the object was to enable the’ p]alp’u{_f to
. ;‘maﬁufacture salt without a license, and the law says that no salt

shall be -manufactured, otherwise than” by the authority of a

hcense granted by the Collector. '

. Decree reversed.
R+ N B_.;"

APPELLATE CIVIL

st

qu'ore Mr Justwe Batchelor and Mr Justzce Beaman.

KISANDAS RUPCHAND AND ANOTHEB (onrenun DEFENDANTS), :;

Arrnr.mm's, ». RACHAPPA VITHOBA SHILWANT AND omnns'
(onmmu, Pmmnrrs) Rmsronnm"rs.

O'wzl Procedure C’ode ( Act 14 qf 1908), 0 VI, 7. 17—-Ammdmeﬂt0f pleadmg.s
. —Defence of the bar Of hmztatzon—Practwe as to amefndment of plamt

The plamhﬁ‘s al]egmg that in purauance ofa partnershxp agreement they

dehvered Rs. 4,001.worth of cloth to defendants, sued.for an order for the .
.. dissolution of the partnershlp and accounts, - The Subordinate Judge found
" that the pldmtlffs did deliver Rs. 4,001 worth of cloth to the defgpdants as -

alleged but he came to the conclusion that no paxtnershlp was oreated and held

" that the suit as framed would not e, - ‘The plaintiffs a.ppealed mamly on the
e ground’ that the ‘partnership had’ been created and. that ﬂle sult was in order.‘ ’

“** When the appeal ‘same on for hearing this plea was abandor

“pldintiffs ,
rinership ’

admitted that the facts stated in'.their plamt did not constli’lfta

".:-and prayed for leave to amend by adding a prayer for . the’ reemery of tha *

*, Rs. 4001.- At this date tho clmm fox the money ¥ was barred by hmltatlon.,

. Second Appeal No. 23 of 19081 R
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