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awarded 4nd that 'bhlS is to be arrived at by takmg mto con= "
mderatlon certain specified mattérs and excludmg from considera-
“tion others. * The Act seems to me to leave a great deal to the

discretion of the Collector and the Court, and amongst other
ma.tters, to leave it to theu--dlscreuon to ‘ascertain the market
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© value of the land either by the method advocated by Mr. Lowndes o

or by. that which receives the support of the Honourable the

",‘Advocate General. .Ido not think this opinion conflicts. with

" what was decided in Bhémrao’s case® ; for in that case it was not .

' ‘held that valuation by computing different interests separq.tely
Was' universally wrong, but that it was correct to follow the other
method in that case. But Mr. Lowndes argues that even if the-
TLand Acquisition Act leaves the question -open “yet section 49.
el (2) of the Bombay Improvement Act, which Act incorporates

certain porlions of the Land Acquisition Act, absolutely requires’
that the compensation must be ascertained by valuing sepa.rately

- the separate interests. 'The argument does not convince me.’

I think ' the Bombay- Imptovement Act leaves the choice of .
méthod open, just as the Land Acquisition Act does. "The latter:
~part of clause 2 of section 49, no doubt does contemplate the

- valuation of ‘o separate interest and when a case such as is’
‘contemplated there actually arises—it has not arisen before us—,

) doubt such valuabxon as is requlred will be ma.ie. L
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Befora the Honourable Mr Justics C'Izandavark:tr, Aclm_q Ohwf J'umce, -
- and Mr. Justice Heaton. - -
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Appomlment of a Committes for manayement qf‘ property—Appomtment

L acgumced in by owner—Committee in manayement Jora Zong tzme—Smt by
00mmtttee agamst a trespa:ser in e_;ectment-TL{le.
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The Parsi Panchayat’ at Bombay nppomted a commxttee to manage the pro.
p«rty of the Pars1 Anjuman at Surat, . The commitiee mannged the plopcrty
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e 1809; - ‘ for ar véry -long tune-— slxty years —thh the authorlty and asquiescence of the
T JrvaNar . Parsi Anjuman.- Subseqiiently the defendant having trespassed on the ploper?.y, i

Juismmu " the committeo sued him in ejectment.: Tha defendant contended that the
ff Bu:onu plamhffs bad no rwhf, to sue for. the recovery. of the propyrty as they were E
NAssxnvu.rx. neither the owners nor the nommees of the An;uman . N '

Held that the p!amhffs bemv in pOSSBnSlon fora long time w:th the authorxty
and acquxescence ‘of the owners, pamely, the Pa.rsx Anlumm a.t \mt, were '
: eutltled torecover possession from a trespasser.’
SEcoND appeal from the dec1s1on of W. Baker, Actlntr Dlstrlct
7 udcre of Surit, reversing -the decree of (:r M Kharkar, Addx-
| tlonal Subordmate Judﬂe of Surat

The, Ia,nd in smﬁ known_ as the Lal Aolarl and sxtuate in the”
Cxty of Surab was formerly occupled by an Agiari (a, Parsi
“temple).. The Agmrl was -burnt down in the great fire of 1837

~ and since then the land remained waste. - " The land formed part.
of the property of the Parsi Anjuman at Surat. In the year 1846
certain property of the Anjuman was. entrusted to a, commlttee
for - manaO'ement and the commlttee managed the propeity i 1n§

. suib at. least. since 1871 and continued to do so till. aboub the-
year 1904 when the defendanb ‘trespassed on "the land. The
~plaintiffs who were thé representatives of the commlttee ot"
- management, thareupon, broughf the’ present sult to. e]eet the
defendant from the land. - : ~

The défendant contended m#e? alie; that the land in’ dlspute
* was.nob the property of the Parsi Anjuman, that the pla,mtlﬁq
" were not the managers. of the property and ‘had never been in
~ possession, that the ‘property was- the ancestral property of the
* defendant and had been in his- possession -as such. “He' furl;her
: contended that the suit was not maintainable’ inasmuch as the
procedure laid down m section 80 of the Civil Procedure Code
(Acb X1V of 1882) was not followed. ‘ R
“The Subordmate Judge “found that the pla,mtlﬁ's were the
ma.naoers of some of the properties of - the ‘Parsi AnJuman ab
* Surat, thelr appomtment as managers being ‘made by the trustees
. at Bombay and not by the Parsi Anjuman at Surab and that the
suit was not maintainable for gon-compliance with the procedure
__laid down in section 30 of the Civil Procedure Code (Act XIV.
.. qf 1882). He, therefore, (hsxmssed the sult. -
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On appeal by the plaintiffs the District J udge found mtar al:a’~

thn.b the suit was not barred by section 30 of the Civil Pracedure
Code (Act XIV of 1882), that the land in suit belonged to the

Parsi An]uman and was under the management of the plaintiffs’

‘and that the jand did not belong to the deféndant and he had

encroached upon-it. The District Judge, therefore, reversed the ,
 decrge and allowed the claim, The followmcr are eLtracts from N

hls Judo-ment

I may point out that they (managors) do not rendel accounts {o the trusteos, A

but-the trustees render accounts to them, and that they have absolute diseretion
~ as to'the manner in which the  incom3 is to be spent: provided of course it is

- spent on oharitable objects. It might therefore be argued that their position

_.is not that of ordinary agents. Bat-apart from this there is evidence that
. "though they have not beon formally appointed managers by the Anjuman, which
apparently never meets, thero is evidence that they are in possession and manage.
. .menb. of a oonsiderable portion of the Anjx{man property, and that they are

" regarded as representatives of the rommumty of Parsis at Sugab. Further, itis

to be noted that all their ma,nagement ig quite Open and that thou' accounts are
‘ prmted and published yearly, (there are about 50 volumes of accounts on the

record’ of 'this case), and that the Parsi Community have acquiesced in this - .
, management. Now after 60 years the” authority of the managers is challenged .
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- and thongh the actual property in dispute is not very valuable or important, the - -

decmon of this case will have far reaching effeot on the whole question of the

mana"er 8 posxtton, which i3 the reason why the present case is 80 hotly cone

- tested. .. , R oo~

-

N 2 R LI R

Thé £aet that they are agents for the trusteos m Bmhbqy for the distribution
of ‘certain funds has nothing to do with this. I havo already pointed out that

‘these properties are not under the management of the Bombay trustess and o

-that they conld not appoint the managers their agents for the management of

the.n. “The plaintiffs avo not suing as agents of the Bombay trustees but as

. persons-who with the tacit acquiescenco of the Apjuman have managed the.

bulk of the Anjuman property for 60 years, I am of opinion that section £0,
Civil Procedure Code, does not apply-to a case like the present, which is analo-

gous to the case of the trustees of a Hindn temple and Mahomedan mosque-

suing to recover pxoperty belongmg t> the teraple or mosque. It may bo™ that
the plaintiffs were never formally appointed by the Anjuman, but they and their
. predecessors (and. the succession has beea regularly kept up) have acted as
_ managers of the Anjuman proporty for 60. years It is now too lato to question
tbe vahdxty of their acts. ' ' ’

The defendan* preferred a second. .appeal,
B 637—5
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o/ A Shah for the anpellant (defenda.nt)

- Robertson and H. C. Coyzz;z with N. K, Ko Jajl for the respond- .
ents (p]mntlﬁ's) . .

CHAWDAVARKAR, Ag C.J -—The respondents brouvht thzs .

'sult to recover. possesswn of the lands in- dispute from the
‘appel]ant allegmg that from time to time a - Committes of

Managers had been a.ppomted at Surat for the purpose of manag:
ing the properties of the Parsi Anjuman of that place ; that the
respondents were the present Committee, the first respondent

~being ' Chairman thereof ; that the lands in dispute belonged to
" the Parsi ‘Anjuman and had been in the management and

possession of the respendents. They sought to recover possessron’

~ in the capacity of managers. They also alleged that the’ appel- :

lant was a mere trespasser and was therefore _lmble to be ejected.:
The first issue in‘the Court of firsbinstance was :— “ Whether.

' the plaintiffs are the managers of -the property of the Parsi.

Anjuman of Surat’’ The appella.nt applied to the Submdmate E

' ‘.'I'udge ‘that that issue might be modified ‘by adding to it the .
-words “appointed by the ‘Parsi Anjuman.” The Subordipate.

-Judge thought it was unnecessary to allow the .amendment,
because, in his opinion, the words proposed to _be added were"‘

" mero surplusage, - : ceoer 7

* It is common ground that the appointment of the responderfts
as a Committee was not by the Parsi Anjuman, . The finding of

 the District Judge,is also to that effect. He finds that they and ;

before them their predecessors forming the Committee, of , which

" the respondents are members, were appointed by the Par51 Pan-
- chayat in Bombay to admxmater certain trusts and the appomt— :
" ments had nothing to do ‘ith the Parsi Anjuman of Surat. Basing -
~ his argument on this finding of fact, Mr. Shah for the appellant

contends that the respondents have no right to sue for recovery

- -of the lands in.dispute since these admittedly belong to the -
) ‘Anjuman and the respondents are not the Anjuman’s nominees.

But the District Judge has also found on the evidence that with

- the acquiescence of the Parsi Anjuman of Surat the respondents .-

have been managing certain properties including the property in "
dlspute, having received them in the year 1846 from one B

. s
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Bhlkhauee who till then had held them under and Wlth the.

_authority of the Parsi. An]uman

Now upon those facts found by the learned Dlstmcb Judge it

is quite clear that the respondents are entitled to succeed.

“Though they are not the owners of the property and though they
- were not appointed Board of Managers for the purpose of hold--
. ing this property by the Parsi Anjuman, yeb, for sixty years

. ‘they have managed the/property with the authority and acquies-
- cence of the Parsi Anjuman. Therefore the case falls within the

prméiplé enunciated by the late Chief Justice "of this Court in

- Navroji Manckji Wadia v. Dastur Kharsedji Mancherji ®.
JIn that case o similar objection to the title of plaintiff. there

“was raised, bub it was .disallowed = on the following ground:-.
¢ Even if there be difficulty or doubt as to its ownership, it is

’obvmus that there must be some one’ entxtled to protect from
* improper ' invasion that, Which for brevxt}, we will call the -

- temple property, and it appears to us that those who can predi.
cate .of themselves that they have -exercised the .management,
aubhonty and supervision alleged in the plaint are so entitled.”

* In the present case the management, authority and supervision -
- of ‘thé property have been vested'in the respondents since 1848

and that with the knowledge, consent and acquiescence of those -
~who are admitted to be the owners of thls property, namely, the .

" Parsi Anjuman, .

* For these reagons the D1str1ct J udae was nghb in the conclu.
~ sions- at which he arrived and his decree must be_ conﬁrmed with
costs. -

* Hearow, J, :—TI also have no doubt tﬂat the District Judge who
."has written a very careful judgment is right in his conclusions. -

. The plaintiffs seek to recover possession from a trespasser. ’

* The trespasser seeks to retain possession on the ground that the

. plaintiffs ‘are not .entitléd to sue for possession, because, they .

were not the owners. But it is cstablished in the case that the
- plaintiffs have actually been in possession for a long period of

(1) (1203) 28 Bom, 20 at p. 50¢
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years, I think, more than-80 - years, with the t'xcm acqmescence -”’;'_"

- of the true owners, If that isnot a sufficient title on which to sue’

a trespasser for possession; it is. very difficult to say what is;

“at least in the case of any claim to posecssmn by any person not -
" an absolute owner. Lo

" Decree conﬁrmed. :
-G- B. Ro‘;, RS

‘APPELLATE lei‘L-.'

Bcfore Mr. Ju,stzce Batchelor and Mpr. Jusma Heaton.

MAHADLV NARAYAN LORHANDE (omenux. I’mnmrr), Arrxm.AM,
" 9. VINAYAK GANGADHAR PURANDHARE ARD orums (OR.[GI\AL
Dnmvnmms), REspoNDEws *

Dekkhan Agncultumh Relief Adl (X 'VII qf 18 7.9), sectwn E—Agncul? ‘
V. turist—A person who is an agriculturist in 1671 but is not ona whew the ‘
“'suit is brought in 1908 cannot claim the benef it of the Act. e

" In 1871, the ‘defendant cxecutod. s mortgage in plalnhﬁ"s favom It was ’
provided that the mortgags was not to be redeemed before 1886. The defend-
ant was an agriculturist at the date of the mortgage : but he was not one when
the suif was brought. In 1879, the term ‘agriculturist ’ first received a legal -
definition in the Dekkhan' Agrioulturists’ Relief Act. In the suit by the plaint-
iff upon the mortgage the' defendant claimed the benefits of the Act, on the

~ ground that his Liability under the mortgage was not incurred 11 1886 &

was admxtted that the defendant was. not an_ agncultumst at the date of the
suit r— . . . < T

Hdd, that tho liability jzenrred by the defendant was to pay back the money

“borrowed by him ; and that liability was incurred when the money was borrowed
- in 1871. .. L.

¢ Held, {\nth(r, that in 1871, tho de{'endant, whatever may have been Ins occu- i

‘pat ‘on in fact, could not have been an agriculturist within the meaning -of the’ N

Dekkhen Agriculturists’ Relief Act, Wluch was enacted in 1879, ‘ ;
. Held, also, that the defendant was not entitled to the benefit of the Act

\

" 8ECOND appeal from the decision of Ruttony Munchery, Flrst
C)uss Subordinate Judge, AP, at Poona, conﬁrmmrr the decrce
pa seed by T. N. Fanjana, Subordinate Judge of Haveh. - ‘

4 # Secend Appeal No, 894 of 1907,
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