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TEE TR.US’I‘EES FOR THE IMPROVEMEN‘I‘ OF THE CITY OF BOMBAY
* (ORIGINAL. OrppONENT No. 1), APPELLANTS, v. JALBHOY ARDESHIR

- ‘SETT AND ANOTHER (ORIGINA'L Cmmmr AND OPPONEM-NO. 2), REBI’OND- .

ENTS . S N

Laml Acguzsztzon Aet (I of 1894), sectzon 23-—“ Market valus of land r f
: 5~.Metﬁodsqf assessing the market valus—-Correct methods laid. down-—
~ . City of Bombay Improvement Act (Bombay* Act I i of 1898)— Valuatwn

by _Collector— Aequisition of interest by claimant after Collector's award—

. 'Re;ferences to the Tribunal of Appeal~00nsohda£zon of referenoes. ]

:The Govemment of Bombay, acting on behalf of the Improvement: Trustees, .
undet the City of Bombay Improvement Act (Bombay Act IV of 1898),
notified for acqumtmn nine parcels of land in Decomber 1898. At.the date of
" the notification, J., the owner of the parcels; was in unenoumbewd possession. of "

" only one of them; and the -femaining parcels wero lot on permanent loases as -
* building Sites. Batweﬂn the dates of notification and acquisition, J. bonght ont -
thé interests of the tenant in one of the parcels. The situation of the land was’
: such that the whole plot consisting. of the nine parcels was capable of forming
‘a valuable quarry, - The Collector in assessing compensation dealt with all the™
parcala sepamtely, gnd refused compensation on a quarrying basis. As regards”
~thet soven parcels, the award was arrived af on a rental basis. In all the nine.
- ¢ases, roferences were cliimed and made to the Tribunal of Appeal constituted
‘under section 48 of tha City of Bombay Improvement Act: (Bombay Act IV of
- 1898). After the Collector had made his-award and bofore the roferences wera

. heard, J. béught ont the tenants’ rights in the seven parcels. J. nextapplied to .

-_the: Tribunal of Appeal for consolidation of the referemces into one: this was
allowed The Tribunal of Appeal allowed J.’s claim for compensation for the -
. whols land on a quarrying basis. Onappeal, it was objécted that: the consolida-
* tion was ‘wrongly allowed “for J. was thereby permitted to advance & claim—
- namely the claim to the quarrymg value—whmh otherwxse e would not have
~ been ablé to make. : : .

- Held, that the consohda.txon was rxght.ly allowed a.nd had not the cffect wlnch
" was contended for. Tt was not by resison of the consolidation of references that .
- J. was enabled to put forward what might be called the quarrying claim: that .
" claim was already ‘before the Collector and the Tribunal, and, whether - good or
“bad, had to be décided on quite other grounds than the atbltmry dwmon of
_ the land made by the Collector '
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A 1900, Eeld £urthe1, that oompensatlon should noh bo assessed on a qua.lrmble B
BomBay., . basus, for the land was nover a marketable quarty at the material time, and dld:
< IMPROVE- . not becoms so till after the Collectm had made his award: .. - -

. MENT . \ ) e
¢ Teyse > Per BATCHELOR, “Ji:—For the purposes of ascertammd the maxkeh value of

1and undsr section 23 of the Land Anquxsxtlon ‘Act (T of 1894), tha Court Tnust
* proceed upon the assumption that it is the particular p1ece of laud in queshon:_
 that-has to be, valued inclnding. all intorests in it. K :

R N ..
". Jassgoy.,

Collector of Belyaum v. Bhimrao(t) followed.

The method contemplated by the Taad Acquisition Act (T of 1894) for s
assessing compensation I8 that of ascertaining first the market vilue of the land-
" asif all ‘separate interests oombined to sell ; and then of”apportioning” that
.~ yalub_among the persons interested. The “market value of the land ” means
. the price which would be. obtainable in the market for a concrete parcal of land
 with its particular alvantages and its particular drawbacks, both. advapta, a3
+ and drawbacks being estimated rathsr with referonca to- commﬂrcml valufﬁua.a .
.with reference to any abstrach legal rxghts. LT . el
- Per Hrdronw, J. ——Takmg the scope of the Tand Acqmsxbxon Aot (I of 1891:)
* and its words, it seems that in assertaining compenstion for land taken up-
neither the ‘method of valuing eash interast in it separately nor the- method
of valuing the land as a whole and then apportioning to ‘each person interested -
the share to which he is entitled, is excluded,. What is intended is a fair. and
reasomble estimaso of the compensation to be awarded : and this is to be a.mved -
-at by taking.into consideration cortain specified matters and excludma from
_considération others. The Aot seems to leave o great daal to the discretion of the
- 'Collector and the Court, and nmongst other mattors, to leave it to their disore- .
tion to ascertain the market value of the land by- eithér of the two mothods.
- This opinion does not conflict with what was decxded in Go7lectar qf Belgaum
' v. Blimrao®. :

e

APPEAL agamst the decxslon of Tribunal of Appeal appomtedv
- under section 48 of the City of Bombay Improvement Acb (Bom-,
bay Act IV of 1898) e

- In December 1838, the Government ot‘ Bombay, actmg on-
behalf of the Trustees for Improvement of the City of Bombay,

. published a notification for acquiring a piece of fand belonging to
__one Jalbhoy. The plece consisted of nine parcels of land. " The
 situation of the. piece on the top of a cliff was such tha.ﬁ it; formed»
by itself a valuable quarry. '

Q.‘ S ;m‘}-‘u
At the.date of the notification Jalbhoy wasin unencumbered

possesswn of one parcel alone. The remammg parcels Were let.

) (1908) 10 Doma, LR 657,
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..‘out. by hun ‘a3 building sites on permanenb tenure After the

" notification and hefore the date of . the award by thé Collector,
J albhoy purchased tenants’ right in one more parcel. -
The Collector valued all the nine plobs separately on the rental
- basis and awarided Rs. 11,803-14-8 as compensatmn to J a.lbhoy
ior the whole piece of land. ’
* On - Jalbhoy's application, the Collecbox referred all the nme
- cases to the Tribunal of Appeal :

Aftex the date of the Collector’s award and before the 1eferences )

~came on for hearing before the Tribunal of Appeal, Jalbhioy

bought the tenants’ rights in the seven remaining parcels. . Tlns '

: ma.de him the owner of all interests in all the nine plots of’ land

J/albhoy next urged upon the Tnbunal of Appeal to consolidate

all the nine cases into one, as he had become owner of all interests

in the whole piece consisting of nine parcels of land. The con- .

“solidation prayed for was allowed and bhe cases. were heard
“together as one appeal, - ‘

- Before the Tribunal. of Appeal Jalbhoy clmmed compensa.tlon
‘ ‘for the whole piece on a quarryable basis, ' The Tribunal allowed

© the claim and fixed the amount of -compensation to be awarded
‘zto Jalbhoy at Ra. 42, 304. The grounds of the decision were as
 follows i—

- 1t was argued that the purchase of the tenanbs ughts long after the date of
) Declamtmn disentitled-the claimant to any quarrying rights, and these rights

" were destroyed by his having let the land for building purposes on a permanent -

. temure, It was also argued that ab any rate, at the date of the Declaration, the
N 'tenants were pa.rhes entitled to a part of the eompensation in their own rights.

We have to consider therefore if the tenants’ interest, which the claimant .

. has purchased from the soveral tenants of the seven plots, falls under the par-
view of section 49 (2). I it does, the claimant’s right to cla.un compensatton
for-the quarry becomes' very questionable.

. The-effect of a notification under the Act is to put an end to tha right of the
parties to interfore with the land or to; add anything to its valae, -50 as to

‘become entitled to enhanced componsation. The valuation of the Iand to be,

 acquired must bo made, keeping in view the market value that a prudent
purchaser would pay at the date of the Declaration. The question therefore to
- determine was, what Was the value of the land on that date.

., In the pragent case Whatl we have to consider is, whother there is any interest
creat%% ;izmarged by the claimant, after the date of notification, so as to
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" increase the amount of compensatwn to be pzud for the land, under seotmnv,

49 (2).. It seems not. - The right to quarry was, iri -the owner of Nowroji Hill
and till within the lagt 10 years quarrying had been carried on quite close to the
plots-in question. We think the right was not totally destroyed by théletting
of the plots for building purposes, but was simply kept in abeyance dunng the
occupatlon ‘of the land by the tenants. y

The owner of the Hill was, =0 as to say, possessed of the freehold Ha :

‘owned the soil and had the right to quarry, but that nght he . could not exer-

oise so long as his tenants occupied the land. That right would renve, and

" he would become repossessed of it at any tm:le he bought ofit the tenants, . -

.The claimant was the only person to appear beforo the Tribunal cla*mmg

- 'fnll compensation for all interests, The tenants did not appear, and. did not
© " make any claim.

Under these eu'oumstances, if thls view was eorreet, it would t'ollow that 1o
new interest was created after the date of Notification, nor was any interest
that previcusly existed enlarged after that date. The interest in the ri}ht to
quarry was there; it was in abeyance for a time. The tenants, who had taken .
the land on lease for building purposes, had no riglt to quarry ;they were

.entitled to the' use of the surface-land only. When, therefore, the. landlord

bought out the tenants’ building rights, he became repossessed of what he-
originally had as the owner of the soil in the seven plots. As to plots 505 and

510 there was no dxspute and claimant was admlttedly the owner of a.II m‘cerests .
in them. ©o ‘ S i

" The cage presents another dxﬁ‘iculty, for, ifeach plot is taken sepnmtely 1!; is E

80 very small in size that it would not be possible to-carry on quarrying oper

ations with safety. In that case we think it fair that something extra should X
be allowed for the chance of ncquxrmg the other plots 50 a3 to get a quarrmble

area. o

"Under the Land Aequisition Acf;, gection 23, we h§Ve to éscertain‘ the Am‘a.rket :

" valuo of theland,” To do this, it has been-held by my predecessor in offico

that it was not necessary to value the interests of tho landlord ‘and the fenant
separately, butall interests should be valued together, In reference No. 22 .
of 1905, Ar. Macleod said that it was not intended that the Collector should. -
eplitup interests and value them separately and mdependently ; as for
instance to treat a landlord’s interests and a tenant’s interests i in the’ saime land :
as dxstmch thmgs 1o be valued apart from each other,

The trextment of the different Reforences as one- Reference. atrengthened
claimant’s contention demanding compensation for his quarry .rights. The
guestion for decision is an important and difficult one, and I have consequently

.expressed my willingness to grant a certificate. of. Appeal to the High Court, -

‘Wo are inclined however to hold and we find that claimant has not acqun-ed

"any new or enlarged interest in terms of section 49 (2) 80 as to mcxease the

amount of compensatxon to be paid for the land BN
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. on'a rental basis : and in doing so, they remarked as follows :—

R £ ¥ the method adopted by us for the above valuation is not accepted by the
High Court, the other method. to follow would be 'to determine what a prudent

purchaser would pay on valuing each plot separately and allowing some extra '
value in conszdera.tmn of the chance of acquiring the adjoining plots so4s in the

end to gata large quarnable area. In thab event we would adopt the valuation
- made by the colléotor, but ‘with this modification that instead of allowing 143
~ years®, purchase as ha -has done, we wonld increase the number of years
purchase to-18:18” : :

- The Trustees appealed to the High Court

- Léwndes and Jardine (with Messrs. Cr awford Brown and Com="

f pan y) for the appellants :—It is not competent to the claimant to
acqdire a new interest in the plots after the date of the Noti-
fication issued under the Land Acquisition Act (I'of 1894). The

‘claimant Jalbhoy bought up the tenant’s rights in seven plots_

~after the dateof the Collector’s award., Bub as soon as the
Collector’s award was made, the land vested absolutely in His
‘Majesty, under section 50 of the City of Bombay Tmprovement

Act, 1898. The tenants had no other interest left to them except

~the right to receive compensation awarded, and Jalbhoy cannot
“claim to have got anything more than such right by reason of
- the sald putchase,

*.The Tribunal of Appeal erred in allowing the cases to be con-

solidated before them. The consolidation cannot be allowed:

_‘wvh’er'e its effect is to enable a party to put forth a claim which
- he could not make if the consolidation were not allowed.: . .

" Further, the Tribunal have erred in Vaiuing the land here on ‘

~'the basig of an unencumbered free-hold and then proceeding to
“divide the-amount into different interests. Property to be
“acquired must be valued rebus sic stantibus at the date of declar-
“ation. Landin the abstract can have no market value, There
ean be no such thing as the market value of land in the abstract
.separate from the interests therein. What one buys in the
" market is the intérest in the land, The ‘market value of land
" must mean tho aggregate value of various interests in it. The
- _words used in a conveyange of land are \a\ways ¢ the right, tltle
‘ and mteresb of X. Y. 4.” K .
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The dxﬂiculty of attemptmg to value lend in the ebstlact wﬂl :
be apparent from the following instances te=s' . - S

-(1) It'has heen held by the any Oouncll that the Collector .
award is merely an offer made on behalf of Government.” If the
Collectoris to value in the abstract, how can he make an offer. :

~ to various persons having an interest in the land? In In re
. Bsufali Salebhai @ Macleod, J., has held that the term “ claimant”

in the Land Acquisition Act, 1894, means the aggregate ‘body of

* claimants and that the offer has to’be made to the claimantsas a”
' .body. I submit that this s not a right mterpretatlon

Sty T

" (2) The land is acquxred free from all mcumbrances, 2 g,

' \easements “How can you value land in the abstract free ?'om
' ea.sements ? The easements miglit be more valuable than the and "
_and you musb value them separately. .

~(3) In cases of Toka tenure, the ‘interest of the Toka. tenant :
hasa.market value and is sold every day. Free-hold is never

“gold, It was held that the Government was not a party inter--
" ested in the valuation of Toka tenure land under. the - Land

Acquisition Act. The City of Bombay Improvement Act: was, '

" therefore, amended subsequently so as'to make the Government
: 8 parbty mterested . . L ek an

.1_',

4) In lands held on: Ssmad tenure, there is'a chance of -

. Government resuming the land, How can you value such land
as unencumbered free-hold ¢ If you do, how can you apportxon
. the interest of Government, thch is merely a chance of Govern-

menb resummg the land ?

T submit that even under the ~ Land Acqu1s1t10n Ack: the

.separate interes(s in land and not land in the abstract are tobe
- yalued. Section 9 of the Lond Acquisition Act speaks of- claims to
- compensation for all interests in the land. Section 11 also refers
- to interestsin -the lands, sections 19, 20, 21 and 28 contemplate’
_ separate awards of compensation. in case of persons holding

separate interests in thelands. The whole .schemé of the Land »

* -Acquisition Act is to compensate ndividualy for their separate
o mterests. ’l‘he ptmclples oE Enghsh Law, therefore apply here, -

o (1908) 10 Boms L. E. 994 at p. 995,
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-

according to which the value. to the owner and not to the :
acquiring body i is to be determined and awarded, Sece Stebbmy ’
v. Metropolitan Board of Works.® ; ; Penny v. Penny @ ; Abrahams
V.- Maygor, Aldermen, ‘and Commons of the City of London o, Cmpps.

-on compensation (4th Edn.), p. 109.

- The -appellants further qubmltted that owners. of sepmate ‘
properties cannot combme 50 as to secure a large1 value for their -

combined propertles Value of a large area ‘made up of
1rregular plots if sold as one plot would be much la.rger than the
aggregate values of tho separate 1rregular plots. Such valuatlon
is not allowed, for by so valuing you would be giving each

separate owner more than he is entitled to by way of compen- .
sation for his interest, See Mayor of Tynemouﬂz and _Duﬁ:e oj '

" N orthumberland @, _
You may give something more for the possibility of the

RS

claimant acquiring the- adjacent lands and thus increasing the

‘value of his interest.” Bub the possibility must not be very.
 remote.” The tenants in the present case are Fazandar tenants
‘and have a permanent interest in the land. - Jalbhoy is the

‘Fazandar and has the right to receive the ground-rent and -
“nothing else. The tenants are the owners of the land subject to -

the payment of ground-rent, there being no power of re-entry in
"Jalbhoy: The tenants and Jalbhoy, therefore, cannot combine.

- Further, it is not the tenants who ‘come and ask to combine but’

‘& person who has bought up the tenants’- rights after the .

“notification,  No difference exists between an outsider and a

Fazandar buying up the tenaﬁt; rights. If the tenants cannot-

- claim to combine, how can a person who has bouvht thelr rights
do so? - : .

. As regafds the prmclple of valuatmn, thé observatlons in
Government of Bombay v. Merwangi Munchersi Gama“‘) and Collector,
'.vof Belgaum v. Bhimrao® are against me.

. The true-principle is to value the interest of each holder of a

’ tenure and give him a sum equlva,lcnt to the purchase-money of

(1 (1870) L R6Q B.37Tatp. 41, . (49 (1903)19 T, L. R. 630

’ v (2)'(]86’7) L, R. 5 Eq. 227 at p, 285, {5) (1908) 10 Bom. L. R, 007 at p. 918-

. (3 (166%) L. R. 6 Eq. 625 at pp. 629, 633, © (1908)10 Bom, L, R. 65.
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such interest : Dinendra Narain Roy v. thumm Mulmyeem If’m/c
V. Seeretary of State for India®. These cases were decided under -
the Land Acquisition Act. But the present case falls under

~ séction 49 (2) of the City of Bombay Improvement Act. - It
-shows pointedly that you must value the separate 1nterests

separately. L T

Ja.lbhoy is not’ entltled to valuation on the quarrying bams,=‘
Originally, there were two alternatives before the owner of these
plots. (1) Hanging on to the land without the prospect of gny
return in the 1mmed1ate futare on the chance of quarrying i 1t later
on when the same could be ploﬁtable, or (2) letting out-the land-
immediately for _building purposes. and getting an. immediate
reburn for the same. The owner here chose the second alternative -

“and got. a large return during these years. - He caunob now clmm
. the proﬁts of quarrying. . :

Stmngman (Advocate General) Wlth Tnverarity (mstrneted by'

- Pestonji, Rustam and Kola) for the respondent.—The question as.

to how the value is to be assessed resolves itself into two other
questions. (1) Is it land or various interests in land which . are
to be valued ; and (2) Is the Collector to be allowed to prejudice
the owner by splitting up the land as he thinks fit and mak-
ing - separate cases and separate awards for the parcels. into

- which the land is split up. I submit, the answer to the first,

question is land ; and the second question must be answered i in the’
negative. . As to the first question, I rely on the plain meaning’
of sections 34, 4, 6,9, 11, 18, 20, 21, 22, 29 and 80 of the Land'
Acqumtlon Act; and on the cast of Collector of Belgaum v.
Bhimrao®. If the argument of the appellantsis to be given effect
to then you must éubstltute “ market value of the separate
interest in the land,” for the phrase ‘“ market value of land » »i

- section 23 of the Lend Acquisition Act, 1894

In the present case, J albhoy was the common owner of the soil

: a,nd the quarry. It is quite immaterial to what use the owners-.
ma.y have. pub hls land lf you treat the mtelests as havmg

-

W (1903) 80 Cal. 801, . © 0 @ (1907) 84 Cal. 099. :
i@ (1909) 10 Bom. L R. 657, '
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combmed then why nob assume & combma.tlon fora. common 1909
- owner, The claimant was at the date of the declaration entitled ° Bowpay .
to the value of the land on the quarrying basis. minus. what it  fa®Bove.

- would cost him to buy out the tenants. The market value is’ '. ﬁg;
; What a purchaser would give for ull the interests combined, _' ' Jumoy :

' Lowndes in reply —Once you assume combmatlon there - is no. .
obstacle . to valuing the land on a quarriable basis. . But the
combmatlon must either rest on fact or be assumed in law.
There is none in fact, under what law then can it . be assumed ?

" The-whole scheme of the Land Acquisition Act is compensatlon H
~ therefore the enquiry must be what is the man losmg? “The
-Court cannot - undertake to, “compensate > for land in the abs-
tract. The English practice is to compensate for separate interests.
+ See Lands Clauses Consolidation Act, 1845 (8 and 9 Vict., c. 18),
sections 9, 12, 15, 16, 18 ; Housing of the Workmg Classes “Act
(63 and 54 Vie., c. 70), sectmn 21 (1), o

" BATCHELOR, J —Thls is an appeal from & dGCISlon of the-
Tribunal of Appeal appointed under section 48 of - the Cxty of
‘Bombay Improvement Act, 1898, and has reference to. the
amount of compensation to be awarded to the claimant, Jalbhoy -
. Ardesir Sett, in respect of nine parcels of land which have been
acqulred by Government for the Improvement Trustees under -
‘the Improvement Act, 1898. The compensation awarded by
- the Special Collector was Rs. 11,803, and on appeal to the
Tribunal this sum was increased to Rs. 42,864 with interest at.
6 per cent. on Rs. 30,560. Against this award the Improvement
Trustees bring the present appeal, contending that the Tribunal
- has, apphed wrong principles in assessing the compensation and
that an excessive sum has consequently been allowed, '

~The facts are not in dlspute, aud for present purposes may be
short]y stated as follows, In December 1898 the .nine parcels
were notified in connection with a scheme under section 27 of the
Improvement Act, and at that time Jalbhoy was in unencumbered
sownership of only one of the parcels, No. 505, the others being
let on leases. - The land is such that the whole plot, consisting
of the nine parcels, forms in itself a valuable quarry, but it is
not profitable to quarry any small area such as a -single parcel.
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L. 1900, ~Between the notlﬁcatlon and the acquisition Jalbhoy bought ouh _
“BomBAv * the interest of the tenant of parcel’ No. 510. In acquiring the ‘
]Mﬁg‘;’“ﬂ ‘Tand the Special Collector dealt separately with parcels 505 a.nd

TRvSI‘ - 510 to which apparently a part of: No. 512 was also added and ‘
JALBnoy refuséd Jalbhoy s claim’ to receive compensation on’ a quariying
basis. Jalbhoy appealed to the Tribunal, his general claim for,
‘quarrying value being included in the reference. As o the_
remaining parcels, the Collector made separate’ ‘awards, valumg

- the house-holders’. interests on a rental basis, and assessing the
interest of Jalbhoy as Fazandar at 25 years’ purchase of the rents
Noné of the tenants clzumed a compensatlon reference to the ,

_ Tnbunal but Jalbhoy did claim this reference in each”case, and
m each case he made it without préejudice to his.general claim for’

. quarrying value as embodied in his appeal regarding parcels
505, 510 and 512. After the Collector had made his award, and-
béfore the references to the Tribunal came on for hearing, Jalbhoy

* bought out all . the remaining tenants, When the references .
were taken up by the Tribunal, Jalbhoy dpplied that they should E
‘be’ consohdated and -that his claim for compensatlon on’ a.
quarrying bésis should be allowed. Mr, Lowndes’s first obJect.lon ‘
to the decxsmn undex appeal is that the Tribunal was Wrong in
allowmg the references to be consolidated with the result- that h
Jalbhoy was thus permitted to advance & claim—namely, the’

- claim to the quarrying value—which otherwise he would’ not

.~ havé beeni able to make. Butin my opinion the consohdatlon :
had not’ thls effect, and was rightly allowed. Mr. Lowndes.
concedes that Jalbhoy could not be preJudlced by any. parce]lma

“out of the land which the Collector m:ght choose - to- make, ‘and,’ .
that being so, the ob_]ectlon seems to me to fail. For it was nob "
by reason of the consolidation of references that Jalbhoy was

. énabled to put forward what may be called the quarrying claim .
that claim was already before the Collector .and 'the - Tribunal;-

‘and, whether good or bad, had to be decided on quite other
grounds than thé arbitrary division of the land made by’ the’

“Collector. Moreover it must be remewmbered that - Jalbhoy ag.
Fazandar owner of some of the plots and ‘as lessor’ of the i
_others with the prior right of buying out the lessee had an
.mterest in the Whole area acqulred
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To pass now to the | ma.m a.rgument whlch has’ been addressed .
: to us': it turns upon the. meaning of the. words “ the market

value of the land * in section 28 of the  Land Acqulsmon Act.

The Advocate General has contended that the compensation to

be awarded must be ascertained by reference to the value of the

land itself considered, as he put i, as unencumbered freehold,"
that is, on the assumption that all interests combine to sell; Mr, -

Lowndes, on the other hand, has urged that the true meaning of
‘the Act is that compensation should be awarded by the valuation

of the separate interests éxisting in the land. Itappears to have

"been assumed at the bar that the choice between these alternahve
‘conskructions must determine the result, but for my own part I am
not cléar that such an assumption is well founded., -However that

may be, I think-that the point in controversy is;50 far as this Court .

is concerned, concluded by the case of Collsctor of Belgaum ve
‘Bhimrao® While that case stands, I can see no room for the
*appellants’ present contention, and I’ did not understand Me,

Lowndes to suggest that the contention could be allowed under

‘the:Liand Acquisition-Act so long asthe case retains its authority.

The decision, to which I was a party, is a decision of this Appeal

: Court and - had the high anthority of Jenkins, C. J.,, who in
aehvermg the judgment laid down that for the purposes of
ascertaining the market value of land under. section 23 of the

‘Land Aequ1s1t1on Act “ the Court must proceed upon the assump--

- tion that it is the particular piece of land in. questlon that has
to- be va.lued mcludmg all- interests in it.” That, as I under-
standit was said in general tetms upon the constructxon of the
“Act, and formed .. -the ratio -decidendi. So far as the Land
" Acquisition. Act is concerned, I think the ruling is decisive, and
it is of course binding wpon us now. . The only ground ipon
whxch Mr. Lowndes sought to avoid this-decision was, if. I
followed his argument correctly, that here the land was acquired

not under the Land Acquxsltlon Act, but under the Bombny City -
Improvement Act. The distinction certainly exists, but in my -
-opinion it is not material. For the Improvement Act incorporates

the relevant provisions of the Land Acquisition Aect, mcludmg

sectxon 23 and I can find no good reason- for supposmg tha.t-

D (1) (1903) 10 Bom. L. R 657-
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far reaching effect ought, I think, to be given to section:49- @

:of the Improvement Act, which _merely reproduces sedtion 21

() of the English statute, the Housmg of - the’ Working Classes

< Act, 1890, and which-may receive ample megning- thhouh‘
. recourse to the unlikely hypothesis that so important: a change
- in the Acquisition Act was intended to be made by  way of
~ indirect and somewhat fa.r—-fetched mference. In my. opmxon,'
~ therefore; it would be enough to say that the degision in the
- Collestor of Belganm’s case® is fatal to the contention thab the'
. land here should be. valued on the footmg of assessmg 'the
“separate interets. : '

~-But as I am anxious to avo1d any appeamnce of treatmg_?

unceremomously the ca.reful and . elaborate argument we have
_“had from ‘Mr. Lowndes, I will notice briefly the main- pomtsj

‘which he has discussed. His chief reliance was placed upon certam
. _p&rbxcular sections of the Land Acquisition Act, such as: secbmns ;"

{g) (iv), 9 (3) and-81.(1) (2) (8) and (4) as- showmo' thab th.e
Word “land”’ was used in the Acb as equivaleat to mberest in.
land.”  The Advocate General, on the. other hand, has pomted to

‘s, number of other sections where the word “« la.nd * appears to
" denote the physxcal object, - It would be tedlous to ‘analyse. all
) these sections. individually, nor do I think it necessary to do so.'}
“There can be no doubt that the word ¢ compensation ” is ocea-.
sionally used to mean the particular sum awarded for the acqui-
- sition of a parucular interest, but that is’ qulte consistent’ with

the position : taken by the Advocate General.. " Reading the Aet»

.as a whole; I can come fo 110 other conclusion than . -that it con-'
,templabes the:award of compensation . in- this way. first yOu %
. “ascertain. the market value of the land on the footmg that” all}
f,.sepma,te interests combine to sell; and then you apportion‘or.
distribute that sum among the.various persons found to be intér- -
“‘asted : sections 3, 11, 18, 19,:20 and especxa.lly -gections 29 -aiid
80 are to my mmd decisive upon the point. - Section 81 (%) which -
. Mr. Lowndes claims in his favour appears to me to tell-the other:
 Way, for,. though the-sub-section -is nob perhaps worded wu,h;_

0 (1908) 10 Bom L.R. 657,
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' perfecb accuracy, we have the antithesis marked between land
and-an interest in land, That distinction is, as I understand it,.
preserved throughout the Act, where *“land ™ is always. used. to
" denote the physical object, ‘which is after all the ‘thing: that has

"t _be acquired. - Provision i is made for compensatlon to all persons
'mtetested but-claims on this head are, I think, to be adjusted irt .
»the apportlonment prescribed under sections 29 and-80, and do'v
not fall to be considered till after the Court hzs determined thc., k

market value of the la.nd uader section 28 (l)

v Then M. Lowndes uroed that the’ thebry whlch I am endeav- .
ouring to justify would lead to unwelecome results in its practxcal ‘

apphcatmn, and he- gave us twq or three’instances of such diffi-

culty,” I have considered those instances to the best of’ nmy - -

ability, bub am nob prepared to concede that the dxfﬁcultles
suggested are inevitable under my view of the Act, and in any
‘cage, if that view is rlo'hb the argument is no more than an

a.ro'umenb ab inconvenients, and the answer would be that out Act

i§ legs convenient than would be an Act . prescribing “valuation

by 'sepambc interests, I must not of course be taken ‘to’ express -
‘an opinion that an Acb drawn so as to impose as a firs€ step’ the'_
valuation of sepo.rabe interests would in fact be a better ormore
conveniént statute than that which we have : 'my opinion goes no
,:further than that ‘that 1s -not the meanmg of ‘the . Land .

.Acqmsxtlon Act.

As to.the arfrument that under the Encrhsh Acts dealmg wnth )
sumlar sTbeechs it is the established practice to value soparate.
;mterests I.can only say- that the Enohsh Acts in'their scheme "
and structure differ so materially from the Land Acqulsttlon Act. -
_that in my opmlon it-wonld be unsafe to make any. inference
from the practice prevailing in England. - I repeat that I by no-
‘.means assert that the difference in’ procedute must necessanly )
" lead to any substantxal difference in the result’; I limit myself to
jsaymg that in my judgment. the method. contemplated by the,
1Lzmd Acqmsxtlon ‘Act is. that of ascertaining. first the market -
' va.lue of the land as«if all separate- interests .combined and tben‘
of apportioning that - value ‘among the persons interested, Itis.
- said that that method _may;on occasion prove downright imprace -

v o
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' tlcable or unfalr, but it wﬂl be tune to cons:der such & case when
it actually arises, . -~ . o TP R RSN

-« Then comes the questxon does thxs view of the methoda of the

Act'decide the appealin the respondent’s favour 2" Inf my opinion |

. it does not.” For, though the market value of the-land hasto'be -
" ascertained on the assumption that all sepamte interests combine,

that, I thmk only means that the separate interestsaro taken to-
‘combine so as to give a completé title to the assumed purchaser and -
the acquiring body, nok 50 as to i impress upon the land a character -
which it did not bear or to give to it a yalue which it never had "
in the market; for it is still the « market value of fhe land ”. -
which has to be determined ; and by that is-meant, I think, the-

'pnce which Would ba obtainable in the market for. that concrete o

percel of land with its particular advantages and ‘its partlcular )

* drawhacks,’ Wboth. advantwes and drawbacks . being - estimated -
_rather with refefence to commercial value thgn with reference to .

sny abstract .legal rights, If that is correct, it furmshes an. ‘
answer.to the contention that the full quarriable value fust be: -

“allowed - because this land is in fact by na.tural formation s -

quarry That may be so; but it was never a marketable quarry_v-"

st the material time, and did not become so till after the Collector

had made his award At the material time the clalmant could :

'not have obtained a guarry price for the land. in the markeb .
' because admittedly the permanent building leases, contammg no g

provxswn for re-entry, stood between him and “any 1mmed1ate -
ability to quarry ; and the determmmg factor is the value tothe -
owner, not the value -to.the acquiring body after vamrement -

" The case, "therefore; seems: to me to fall within- the prmcxples:‘.,

‘which -have been applied in English cases to owners -of land ~

adaptable. for use in reserwqr sites, and to use the Ianvuage of» '
' Vaughen Willisms L. J,; in & recent case of ‘that ‘sort, i s :
‘Lueas and Chesterfield Gas and Water Board®; 1 twould say that
the land here had an’ adaptability value on the footing of “its

possxbxhty as a quarry, but that it was 1ot a realised pos31b1hty,

_nor was it competent to the claimant to convert it into a. realised

possubxlxty by the expedlent of buymg out the permanent tenants :

m [19093 LK B G, -
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:V;_\after the Collector s award had: been made ;- See. scctlons 49 (2)~
E ;,_and 50 of the Improvement Act:: ‘ '

: IET am right in thinking that that is the Jaw; there is:'an.- end sl
. o‘z' the ‘matter’; but since the point was taken, [.may add that in
~ my judgment there is really no particular hardship in this view: -

-For it was the clmma,nb himself who, in. pursuance of his own

5

- financial _interests, sacrificed. and a,bandoned the quarry user of -
~ the land for the conmderalnon of ‘the rents obtainable: from: the
. pcrma.nent tenants, in other words, he lnmself pub it out of. his: .
"~ power to use the land as a quarry and he did so with- his, eyes V
" open and for what he regarded as sufﬁmenb consideration. - I do.
‘not think that he has-any fair grievanée if. when the land comes
- to be acquired, it is acqulred in the chm‘acber in whlch alone he |
: had the power of using it. L : L

¥ The most thab he can fmrly clmm in my oplmon, is the murket -
,gvalue of the land.in that chaxacter plus a speciai allowance for. -
- its adaptablhty asa quarry at some future -date; and to that I
thmk he is entitled. There is no evidenceas to.the amount at
" swhich this special allowance should be caleulated, . The Tribunal,
. recognising that the full quarriable value might not be sustained -
~in appeal, give us an alternative ﬁndlnrr that as’ allowance for
" the _special adaptability value the number of years purchase
adopted by the Co}lector should be increased- from 142 to 18-18..
The :correctness of this mothod was ab - first chullenged by

Mr.. Lowndes ond" defended by the- Advocate General, but sub-

sequently Mr. Lowndes informed us that he would- not dlspute'
- it, a8 his’ clients -wero more interested .in’ gettmg “this Court’
: _dcclslon on the quesinons of prmclple than in cuttmm down tho

allowance suggested by the Tribunal. - . ~ . ' -

.. The vesult is that if Tam rxght as to \w ay in Whlch thls la.nd-

should be valued thers is'now no. dispute as to the quantum-
of compensation. - In these circumstances and havmo' regard to’

the special knowledge and experience pogsessed by the Tribtnal ;

“on: such points, we must adopt the alternative -finding, “that is to.
8ay, the market value of the land will be determined on the valua-.
tion made by the Collector subject to this ‘modification that the’
number of years’ purchase will be increased from: 143 to 1818
'years ay, allowa.nce for. the specml aﬂaptabxhty valuei T
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1909 . In the cltcumstances of bhe case we make no order as to costs .
-"»"g’;':)ﬁ: HEATON J. .~ agree-in the order proposed. )

oy The’ Tribunal _bave given two valuations :- That whmh they
Ju;n or. prefer is- arrived at by computing the market-value of the land

- asa whole. But the.computation is vitiated ‘because. they - have
_taken" the qua,rrymg value of tbe land as realized and-not as
latent ‘They. have, in short, given to the owners wha they_
consider the land is worth to the acquirer after acqulsxtlon, not'
* what they estlmate it'would have fetched in the - market at thev
- date of the acquisition. Because ‘there is this-defect in the ‘com*
putatlon, T agree W1th my leerned colleague, that the valuatloni

. cannot be accepted. - e

_ The second and alternatlve valuatlon was amved a.t by takmg
each plot separately and allowing some extra value in conmdera- _':
~ tion: of the chance of acqumno' the adjoining plots so_as in the j
eud to get a large quarriable area.. How preéisely this was done‘ :
is ‘not explained in detail. The Honourable the. Advocafer
General on behalf of the claimants did not attack that valuation;-
- in particular ; his argument was that the other valuation® ‘must®
_be accepted, Mr. Lowndes for the Imptovement Trust withdrew"
‘the obJectlons to the altetnatwe valuation whiclr at one time - he’
“urged. That being so it seems to me we must accepb the
) a.lternatlve valuation.

" - On the general quesbxon, which was most strenuously aroued
; _it is necessary to say-a few words, Ko

Mr. Lowndes for the Appellant ar«ued that the correct method]
—of ascertammg compensation for land taken up is to“ value .
" separately each interest in it. The Honourable the Advoca.te}
' General for the respondent argued that the correct method is to,
' value the land as a whole-and then to apportion to each- person -

mterested the share to-which he is entitled; Both appealed to:
" thej prowsxons of the Land Acquisition Act in support of then"
] arguments and we have had those provisions carefully read and‘
* commented on, \Taking the scope of the Land- Acquisition Act a.nd
its words and giving them the best consideration I can; it-seems
o me that nexther method is excluded and that what is intended .
is a fair and reasonable estlma.ts of. the. compensahon to- be
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awarded 4nd that 'bhlS is to be arrived at by takmg mto con= "
mderatlon certain specified mattérs and excludmg from considera-
“tion others. * The Act seems to me to leave a great deal to the

discretion of the Collector and the Court, and amongst other
ma.tters, to leave it to theu--dlscreuon to ‘ascertain the market

. "BoMBAY. -
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© value of the land either by the method advocated by Mr. Lowndes o

or by. that which receives the support of the Honourable the

",‘Advocate General. .Ido not think this opinion conflicts. with

" what was decided in Bhémrao’s case® ; for in that case it was not .

' ‘held that valuation by computing different interests separq.tely
Was' universally wrong, but that it was correct to follow the other
method in that case. But Mr. Lowndes argues that even if the-
TLand Acquisition Act leaves the question -open “yet section 49.
el (2) of the Bombay Improvement Act, which Act incorporates

certain porlions of the Land Acquisition Act, absolutely requires’
that the compensation must be ascertained by valuing sepa.rately

- the separate interests. 'The argument does not convince me.’

I think ' the Bombay- Imptovement Act leaves the choice of .
méthod open, just as the Land Acquisition Act does. "The latter:
~part of clause 2 of section 49, no doubt does contemplate the

- valuation of ‘o separate interest and when a case such as is’
‘contemplated there actually arises—it has not arisen before us—,

) doubt such valuabxon as is requlred will be ma.ie. L

- SRR
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Appnnmm, ». BARJORJI NASSERVANJ[ AND omzns (onmmu.
Pum'nns), REsPONDENTS,* ,

Appomlment of a Committes for manayement qf‘ property—Appomtment
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