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i _Befm‘e Mr, .lestz'ce\O/w}zddvarkar and Jlr_. Jusn;c'é :H'ca.ioil;

PURSHOTTAM HARG OVAN' PARDKH (OBIGINAL I‘LAINTIFF, APPLIcAM), :

Apm:num', v. HARBHAMJT AMAR@ANGJ I THAKAR A\‘D ormms

(ORIGINAL DEI’E\D\I\TS, Opromms), REsPONDnNTS* A'

G’Iyrat Talul,dars Azt (Bombay “Aet VIoj’ 1898, as anénded bJ At 7 oj“ ,

-1905), section 31 r—-Doorce——L’xccuwon against Talukdar's Estate—Consnnt
of the Taluldars Setlleinent of: cer—C’w'l Procndmc C'o:la (Act XI V of
1882), sections 320,823,

3 In exef-utlon of a money decres against a talukda.r several v1llagcs bolonn'mvv
‘to him were- attache?: and the darkhast was sent to the Talukdari Settlcment
Oﬁicer (who. combinod in. bimself tho mnctxons of *Collector and Talukdari’

Settlement Officer for the purpose of excoution- of decrees. against,or in ‘Tospeet -
*,:’»of,lalul\dam‘ lands) to Lo dealt with under sce'ions 820--825° of tho Civil

" Preeedure Code, 1882, That Officer acting under the sections framed a schemo

- of management.and placed the deeree-holder in possession ‘of one of the villages
~ for a.given number of years, All this was dono after the-death of the original
' "judgment-debtor - and after the amendment. of section 31.cf thel Gujrat: |
" Talukdars’ Act, 1888, was made¢ in 1905, but in ignorance of tho amendment.: .
.. Tha Talukdari Settloment Officer then took up the position that. what, he had

# I‘ust Appeal No. 97 of 1908. _

‘f Gugm‘at Ta}ukdars’ Act (Bombwy Acb VI of 1888), sectmn 31 luns as follows j-
" The soctxo‘l orlgmally st0od thug t— Y

e No incuinbrateo ona talukdar’s estate, or on’ :my portxon thcrcof, made by
tho talukdar after this Act comes into forco, shall be ‘valid as to any time boyond
o such talnkddr’s nataral leo, ualess such. incumbranco is mado with the previous,
“Written, consent-of the Talukdari Settlement Officér, cr of ‘some othex oﬂ'xccr
appomtcd by the Governor in Council in this behalf,” - = ‘ f

- To this wero added the following words by the Gujmb Talukdars Amendment
Act, 1905 (Bomba.y Act II of 1905) IR Cam

« And after the death ofa t:xlukclar no proceedmv for tho atta.chmcnt sa.le_

. or delivery of, or any o‘her process affecting the possession or owmrshxp of, 8 .

‘talukdar’s estate, or any portion thercof, in -execution of’ any decreo Obtained -

" againat. such talukdar or his legal representatwc, excepb a decreo obtained i in

. respect of an mcnmbrance made with such consent as aforesaid, or made before ’

. this ‘Act comes iabo force, shall be instituted., or continued excopt with-the like:
- consent”” . S N L
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done was done by him nnder the Civil l’rocedurc (‘cde, 18::2 and that as he §

;:Ai’unsnom‘m had not given his written consent to the arrangement as provided by the

. Y amended section 81, the darkhasb prefexred by the decroe-holder should b
anxm.n. , dlspoSed ofi: . o .

- Per OHANDAVAREAR, J—If & pel‘sdn holding a cettain ofﬁce\is empow,ered';
by law in virtue of that offico to give previous consent in writing to ceriain’
" proceedings or acts as a condition preeedent to their legality or validity, and
the person as.a matter of fact: gives such consent, it cannot be the lessa.
consent previously given in writing, merely becauso at: the time of giving it
he happened to bo unaware of the law ewpowering hlm to consent, or, being
aware of it, he thought he was conseuting in virtue of another office which .
- he held. His ignorance of the law giving him the power cannot- make the'_
_ consent 1ok a consent and i is 10 legal mound or oxcuse for w1thdra.wm°’ it after :
heh'tsoncengen e - T < CEL

Where a cmrtam act re quu'es the esncurrence of an oﬁicial person,'tlzere ié;&
R presumption in favour of its dus execution on tho grownd of the legal. maxim®
_omnia pr oesumuntm ite et solenmtﬂ)‘ ¢€sse acla dones probetur in contrarium.
In such cases, « everythmrr is pleaumod to be rightly and.duly performed_'
untd the contrary is showd.” . That presumption -can be rebutted by pxcof)‘
t]mt certain forms required by law were nob complied with. .

"“Where the two offices are combined in one and the same person on mounds .
of public convenience or expediency, his sotion must be referred to the excrc1<e'
of his dlscretmnmy powers under both the capacltu-s if it can be so referred. -

~ Section 31 of the Gujrab Talukdars "Act (Bombay Ach VI of 1888) 1equ1res;
. that there must-be (1) eonsent, (2) it must be pzevzous, and (3) it mush-be
in writing. If these conditions are fulfilicd the 1cqmrcments of the. £cchon
are complied with, No partlcular form is requisite. :

APPEAL from the decision of Chimanlal Lallubhzu Firsbj Class _
Subordmate Judge at Ahmedabad. R

Proceedmgs in cxecution, - -

The plaintiff obtained a money ‘decreo for Rs. 5 OO’T arrmnsti‘
the ongmal defendants (represented by the hc1rs the 1espond-
' ents) on the 26th September 1891. ~

‘In execution of this decree, several vxllaores belonmnﬂr to the_.‘:
vespondents were attached ; and the Courb sent the darkhash
to the. Collector to be dealt with under sections 320825 6F the
Civil Procedure Code (Act XTIV of 1882). Tte Collector trans-
forred this decree to the Talukdari Settlement Officer, ‘who was -
compétent to deal with it for the purpose of executlon of decrnes '
aga.mst or in respect ot‘ talukdan Ia,nds.
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The Talukdari Settlement Ofﬁcer next fmmed a , scheme Where- ]
by it:was. armnged that the plaintiff should be puh in-possession -
“of one of the attached villages and allowed to -enjoy the income.
of that village for seven years in satisfaction. of the decree and .

thab the other vxllzwcs should be released from attachment. 3 The

plalntlﬁ assehted to the scheme and the Ta,lukdarl Settlement

‘Oﬁicex, acting upon i, wrote to the Deputy Manager. a letter,
_informing him of the scheme and asking him to put the plaintiff
in possessxon of the village. The Talukdari Séttlement Officer

’ alao recorded an or der to that effect and sent 1t to the Oourt Whlch’
passcd the decree.. ’ B

- In’ 1905, section 81 of the Gquab"T'nukdms Act (Bombay .

Acb VI of 1888) was amended. The scheme was. .made by the

ql‘alukda.m Sett’ement Officer and the. vxllacre was delxvered to"
thé plaintiff after the death of the original Judgment -debtor and .

- after the section was amer‘ded bub in 1gnorance of the amend-
B ment : :

. Subsequently, on the. l’bh November 1907 the Talulxdan‘
- Scttlerhent Officer reported to' the Collector of Ahmedabad that -
the plaintifPs darkhast could not be proceeded with under

- section 31 of Bombay Act VI of 1888 as amended by Bombay

Act II of 1900. Th1s was . scnt by the Oollecbor to the vaﬂ ‘

Court, .

" The Court asked the Talukdari Settlemonb Ofﬁcel on the .
. plmntlﬂ"s application, to show cause why the’ actions taken. by -

him from-time to time.should .not be constraed into his consent

as required by the amended section 81 of the Gquat Talukdms .

. Act, (Bombay Act VI of 1888). L A
. The. Talukda.n Settlement Ofﬁcer replied as follows - .
" “Tho consent contemplated in section 31 of the. Amended- 'Ialukda.n Act

- .
» _waﬂ never given nor was it intonded. to be given for the conbinuance of the

execation proceodings as stated by the plaintiff, and the preparation of & scheme
under seetion 323 of the Civil Procedure Code does not imply the grant of such

consent which can only be givan in writing. - The steps shown by the plaintiff.
in his potition as taken by this offica in.connection with tha execution proceed- -

-“ings ars under the Civil Procedure Codé. - There has been no action taken by
this office which would show that such a previous erl;ten consent as contem-

. plated” by section 31 of the z\,mended Talukdan Act Was ever given or mtcndedr

~’to bu gwen LR

e o,

.45

© - 1008,

‘Pursnorrax’

T
Harpramir.



P THE INDIAy LAW REPORTS [VOL. XXXITL,

_" Jso‘ The Court mmed Wlth the contcntlons of the Talukdari )
. PCRSTOTTAN Sbttlement Officer and: ordercd the darkhwsb to ba dlSpOan of

U e on the follOWmO‘ grounds :

’ It i m-ged thab the Talukdari Settlement Ofﬁccr shoald ba held to ha.\e gx\eu

congent for the continuance of the ‘execution proceedings as required by section 81

. of-the sniended Talukdarl Act; Under section 329 of che Civil Procedure” Code, t1is -
execution of the deerees is transferred to the. Lo]lcctor and - nob to the Talukdari
Bettlement Officer, and the. Coﬂector oxccutes fhem or gets “them ~cxecuted,
thmuwh Lis subordinates, and 0 the “Talakdari Settlement Offizer s not w: ong - in
saylng‘tlxat he adophed the stcps above said under the Civil Pro\,edure Codo in
bzocttion of the decree and not undet the amended Talukdari Act, Ttis cless from
seetion 31 of the Act that the consent should be in writing and shoull- not Le
presumed from the conduct.of the Talukdari Seitlement Officer, or from certaia stops
adopted by Lim in osccuting the decree. "No consideration is required for Buch -
corsenb, and the Talukdari Settlement Cfiicer cannot be said to Lave given conseng,
mm-ely hecanse the apphcunt withdrew two darkhasts under tre kabulayat made by
~ himto. the Talukdasi Settlement Officer. Tho Talukdari Settloment O Ficer states that -
the consent coutemplabaﬁ in section 81 of the Amended Talulkdari Actwas ndver .
givea nor was ib tintend.d to be given for coitinuance of the oxecution proces h'ws, ‘
and there is nothing to show thab tho Talukdari Fettlement Officer gave e*{prcss‘
consent t’o “continuance of the. execut:on proeceding,

I‘he plam{nﬁ' appealed to the ngh Court

T R. Desai for the appe]lanﬁ contended that the T&lukdan .
Setblement ‘Officer 'had given his consent as required by the
amended section 31 of the Gujrat Talukdars’ Act (Bombay Act -
VI of 1888).. The framing of the scheme, the putting of the
plaintiff; into possession. of one of the vﬂlwes attached, and the -
 communication thereof to the Civil Court are acts which clearly.
 show -that the consent of the: Talukdari Settlement Officer was -
given to the arrangement in every sense of the term. The
‘consent might indeed have.been ' glven in jgnorancs- -of the -
amendment in sectxon 81; but ignorance of law is no excuse.

_D A S/ a?a for the respondent No. 1.~There is no consent hore -
of the Talukdari Settlement Officer as required by sectién 81 of ‘
the" Gquat Talukdars’ Act, 1888, The consent should be expreas, o
made prevmusly and in writing. All that the Ta}ukdanSnttle-
ment Officer has ‘done has been done by him i in his capacity as
Collector under . sec‘mons 820-~324 of the Civil Procedure Code,
1882, The scheme framed was under qecbxon 323 of the Code.
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The prov1smns of sectlon 31 of the Gu)rat Ta.lukdars Aet, 1888 -

;should\be strictly construed in favour of the judgment- debtor;
When an officer holds-two capacities-as in this cise, ang he has.
:;,to doan*act to validate a proceeding, that a.ct before it* can
“be. construed to have a certem effect, must be shown to have,
. been ‘done with intent to procure that effect. ‘

‘;’ M. N: Mehta, for respondents Nos. 2—6. |

T 'R Desai.in reply .

CHANDAVARKAR J.:—The appellant having obtamed a money
decree against a Talulkdar, who is now deceased and is represented .
by the respondents, presented_a darkhast for its execution.
Several villages, belonging to the Talukdar, were attached “ard-
.the Court sent the darkhast to the Collector to be dealt with
rader sectlons 320 to 325 of the Code of Civil Procedure of

1882, then in force. The Collector m his turn tmnsferred the ..

darlcﬁast to the Talukdari Settlement Officer, the reason for that
‘being that the latter combined in himself, according to a rule
having the foree of law, the functions of Collector and Talukdari
Settlement Officer. for the purpose of. execution' of decrees dgainst’

or1h respect of talukdari lands. That Officer, acting under the '
‘sections int question, framed a scheme, whereby it was arranged

that the appellant should be put in possession of one ‘of the:
‘attached wvillages’ and allowed to enjoy the income of that
'.v1llage for seven years.in satisfaction of the decree and that the
"other villages should be released from attachment. The appel-.

- lant assented to the scheme, and the Talukdari Settlement Oﬁicer, -
acting upon i, wrote to the Deputy Manager a letter (Exhibit -

- b4), mformlng him of the scheme .and asking him to put the.

appellant in ‘possession of the village, At the same time the .
- Talukdari Settlement Officer recorded an order and sent it -to

the Court which had passed the money decree _That order
(see Exhibit 22) is as follows :—

e The Kabulayat, given by the plaintiff to a.ecept in Pnlaehut the income of

Karsanpﬂra for 7 years in satisfaction of his Darkhast No. 614—1899 and .
-552—1899 is put in the case ; order is given to the Deputy Manager to carry.

jt.ont aceordingly, - This darkhast is to be entered in the list of - Japti Vahivat
¥(management of attached estates) under section 323, Civil Procedure Oode,

and order is given to send ‘its account every year and therefore this darkbast is -

taken. out of the list of cases under i mquzry and entered i in the 1ist of attached»
estates » N
B B4—4

. 44n

ae9;

Punsnon'm, -

Hmmxuan,;; .



s

1900,

THE INDIAN LAW REPORTS. [VOL. XXXIII

s

"The scheme was made, the order was passed and dehvery of

wPuasnornn possession of the - village was given to ‘the appellant after the

HABBHAMJ’I

- judgmentsdebtor had" died and after the amendment of sectlon
31 of the Talukdars’ Act had come into forece, © "~ .. 0

- [His Lordship’ then read sectlon 31 of the Talukdars Act and’
contmued =] . '

It appears that the Talukdari Settlement Officer was not aware

" of the latter portloh of section 81 when he settled the scheme,

_passed his order, and put the appellant in possession of the
'v11)age Accordingly, the Court: was requested to dispose of the
- darkhast by holding that the appellant could not retain possess:on

B ~ of the vﬂlage under the scheme., ' S

"The lower Court has allowed the Té.lukda,rx Settlement Oﬁicer s

’,ob]ectlon to the darkhast on the ground that there was no previous

consent in writing-of his such as iy required by the la,et part of
v Sectlon 81 of the T4lukddri Act. - : R

+ The Talukdan Settlement Oﬁicer 8 contentlon 1n the Court

* below was that he had never given any such conséit as-the

section required, because. all he had said and done-had been-not

, under that section but under section 323 of the Code - of ClVll

Procedure

~ 1 am unable to accept this contentlon All that section 81

- required was his previous ‘consent in Wntmg. That “there was
" “'such consent is clear from Exhibit 5 and the Officer’s order

quoted above. It may be that the Talukdari Settlement Officer

powering him to consent, or, being aware of it, he thought, he was

. 'was not, aware of the amendment of section 31 and so had not
the remotést consciousness that he was acting in: conformlty"
. Wxth it when he settled the scheme and allowed the appe]lant to
- be put in possession of the village. But if 'a person, holding ‘8
~ certain office, is empowered by law in virtue of that- office to
B gwe previous consent in writing to certain . proceedmgs or acts |
-as a condition- precedent ‘to their Jlegality or vahdxtv, and the -
. person as a matter of fact gives such consent, it cannot be the
" less a consent previously given in writing, merely because at the,
__time of giving it he happened to be unaware of ‘the law _em-

.consentxng in virtue of another office which he held His xgno- ;
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:'rance of fhe la.w g1v1ng him the power cannot make the consent, .

‘1ot a consent and is no legal ground or excuse for withdrawing
‘it a.fter he has once given it. As was said by Lord Ellerfoorough 5

C. J.,-in Bilbie v. Lumley®, “Evéry man: must be taken

f.to e’ cognisant of the law ; otherwise there is no saylng ta
‘what extent the excuse of - xgnorance might not. be carried, It~
‘would-bé urged in almost every case.” ~As for the plea-that the
‘consent was given by the Talukdari Settlement Officer, not under
‘section 81 of the Talukdars’ Act but under section 323 of the
(Jode, it is answered by the rule of law that where a certam act®
_réquires the concurrence of an official person, there is a presump-_

tion ih favour of its due execution on the ground. of -the legal -
maxim omma presumuntur rite et solenniter esse acta donec pro-
betur in contrarium. 1In such cases, “everything is presumed to
be nghtly ‘and duly. performed until the contrary is shown.”
‘That presumption can indeed bé rebutted by proof that certain
_fcrnig required by law were not complied with, Here no form
'is prescribed by law. All that.is urged is that” the Talukdari
'Sef,tlement Officer did not know of the law embodied in_section
‘81:of the Talukdars’ Act when he gave his consent to the scheme; °
‘We are; therefore, brought back to the plea of i 1gnorance ofslaw,
: Whlch as I have said, is no excusé. -

~Itis %o be remarked that the powers under section 323 of the
: Code "of Civil Procedure conferred ‘on the Collector and those
‘conferred on’ the Talukdédri Settlement Officer by section 31 of .
‘the I'slukdéri Act are both enabling or discretionary and are not
r"necessanly of a mutually contradictory character. Where the ~
~two offices are combined in one and the same person on grounds
“of publie. convemence or expediency, his action must be referred
‘to the exercise of his dlscretlonary powers under both scctions,
|if it can be so referred. It is not that in respect of one office the.
:'actxon ~wWas Wlthout and in respect of the other it was w1th
§ Junsdlctlon B : ' - ’

:If he had the dlscretlonary Junsdmtmn as to the action in both
”capacltles, the.law will refer it to both of them and then the
question i is reduced sumply to thls—had he given previoirs consent

(1) (1802) 2,Eash 469 at }?. 472,
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in %ribing as required by secbi(_)ﬁ"sl- of the Talukd4rs’ Act? That
“section prescribes no particular.form for the consent.. All it re-.
Aquu'es is that there must be (1) consent, (2) that it must be previous, .

and (3) that it must be in writing. It is not disputed before us that
these three conditions are satisfied by Exhibit 54 a.nd Exhibit 22,

" As to the first. of these condmons, all we have to see is that the
- person who gave ‘the consent occupied at the time the office of-

Télukdéri Settlement Officer and.that he acted dehberately in
the: matter of the scheme and gave his -sanction to it. freely,i

" because consent is an act of reason, accompamed with delibera~"

tion, the mind weighing, as in ‘a balance, the good and -evil on .

“each s1de,” that is, it must not be due to fraud, or undue tnflu-"

ence, (Story’s Equity J unsprudence, 2nd edn., section 222)
The Télukdéri Settlement Officer is shown by the - evidence
to have given his sanction to the scheme after fully -considering -
‘the circumstances of the case. The argument that such  consi~
deratlon was bestowed by him on the scheme in his capacity as:
Oollector ignores the fact that though he held two offices it. Was N

_ one mind which considered the scheme before” consenting to 1t

And that consent was embodled in writing in Exhibit 64, the
le*ter he wrote to his Deputy, asking him to give dehvery of -

. possession to the decree-holder, and in the order, formzng part of .

Exhibit 22, sent to the Court Wlth ‘the darkhast. Both thesé s were -

put in writing before delivery of possession fo,the deeree-vl‘x_older

. On. these grounds, in my opinion, fhe decree appealed from, »
-'must be reversed and the darkhast should be allowed to continue.;

:'The appellant must have the costs both in this Court and - the

Court below from the respondent No. 1 who is to bear his own,’

HEeAToON, J.— By Bombay Act IT of 1905, section 31 of Bombay.
‘Act VI of 1888 was so amended that thereafter o proceeding -

for the attachment, sale or dehvery of, or any other process affecting’

the possession or ownership of, aTélukdarl estate, or any portion .

v thereof in execution of & decree ? could be institutéd or continged’

without the prevxous Wntten consent- of the Télukdén Settlement

_ Officer.

The decree-holder in these proceedmgs had several unexecuted

| decrees against a Télukdér of which apphcablons for execution .

were pending.” In the proceedings on one of these‘ applications’
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“an order was made for: selhng the- estate of the Télukdé.r or a

portion thereof and the proceedings were sent to the Collector
" under section 820, Civil Procedure Code. It fell to the Taluk-
- d4ri Settlement Officer, who in certain cases is the Collector for
- execution purposes, to deal with the matter. He entered into an

-arrangement With the.decree-holder by which & scheme was made

. as permitted by section 323, Civil Procedure Code, under which

“the decree-holder was to have possession of one Talukd4ri v1llage'
- for seven years in discharge of 'his'decrees. Meantime two out
of four applications for execution were to be withdrawn, and the

" remaining ‘two, kept pending. The negotiation% “had ‘begun

“befors the amendment of section ‘81 came into force; but the
- schemeé was finally arranged accepted and given effect to after' '
_ the amendment. The question is whether the execution pro-'
ceedings were continued with the previous written consent of the-

- T4lukddri Settlement Officer as required by section 81 of- the‘
. Act. - I think they -were. The T4lukddri Settlement Officer
" undoubtedly did consent to the contintance; that is plain from

- -the letters he sent to the Court. It is equally plain that the’

" consent wis in ‘Writing and that it was.previos .to.the delivery

. of possession to the decree-holder. " The only' argument of. any-

- impdrtance against holding the previous:written consent to be of

. the kind contemplated by section 31, is that it was not given for'
“fthe purpose of section 81 and. was gwen in" ignorance of or:
‘ w1thout regard to the provisions of that section and merely in’
pursuance ‘'of execution proceedings which the T4lukdéri - Settle--

: ment ‘Officer was bound to conduct, I do not think that after

the amendment of section 81 he was bound to conduct them. - It

*. wag open to him to refuse to consent to their contmuance and to
»refer them back to the’ bourt I also do not think the ev1dence,
- -establishes the contentmn “of ignorance or that the consent “was

. ‘not given for the purpose of section 31. - The. Talukddri Settle-

menb Officer of the time was not exammed as a witness and there.>
s no direct. evidence .on the _ma_tter ~We are left to conjecture

arid I do n'o\t‘thin'k the circumstances justify the conjecture urged
by the respondent. Therefore I concur in the order proposed.

“Décree reversed.
R Re-
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