1908,

i August 14,

THE INDIAN LAW REPORTS [VOL, XXXIIL -

APPELLATE CIVIL

Before Ckief Justice Scott’ and Mr. Jusiwe C’handawrkar.

RANU BIN SHIVJI BARATE (onmnun D.EFENDANT 5), AI’PELLANT, v
LAXMANRAO KRISHNA LIMAYE AND ANOTHER (omemu Pmm’urr
AND DEFENDANT 1).* ’

Transfer of I’ropertg/ Act (IV of 1882), section 59—De7ckfzan Agncultumsts ‘

RBelief Act (X VII of 1879), section 63 (A) W—Mortgage-deed— Attestation

" by two witnesses—Signature by the_Sub-Registrar-—Statement by the writer

of the deed in concluding the writing of the bod y-of the document that it was
“written by him. ) :

A deed of mortgage was’ slgned by the Sub -Registrar who was honnd to
atfest it under the provisions of section 63 (A) of the Dekkhan Agncultuusts
Relief Act (XVII of 1879) and the writer of the deed in concluding the
writing of the body of the document stated Lhat it was written by him. The.
deed ‘Was not sttested by two witnesses as required by section 59 of the Transfer

: of Property Act (IV of 1882). _ .

Held, that neither the signature of the Sub- Regzstraz nor the statement by
the writer that]the body of the document was wntten by him were suﬁiczent
for effecting a valid mortgage, .- . ‘

"An attesting witness is a witness who has seen the deed exeouted and who
signs it as a witness,”

Burdelt v. Spilsbury@, followed,

.

»

b Qccond Appeal No 42 of 19C8,
(1) Section 63 (A) of the Dekkhan Agriculturists’ Relief Act (XVII of 1879) —

634. Mode of execution by agriculiurists of instruments reqmred tobe registered. *
‘under Act I1T of 1877 ~(1) When an agriculturist insends to execute any instru~
ment required by section 17 of the Indian Registration Act, 1877, to be reg 1stered

. ~under that Act, he shall appear before the Sub-Registrar within whose sub- dlstnct

the whole or some portion of the property to which the instrument is to relateis -
situate and the Sub-Registrar shall write the instrument, or cause it to be written, and -
_require it to be executed, and attest it, and, if the executant is unable to read the -
- instrument, cause it to be further attested, and otherwise act in accordance with

the pxocedure prescribed for a Village Registrar by sections 57 and 59 of t]ns Acty,

. ond shall then register the instrument in accordance mth the provisions of the

Indian Registration Act, 1877, .
{2) An instrument to whieh sub-section (Lyepplies s'ball not be effectual for any

purpose referred to in section 49 of the Actlast mentioned unless it has heen wntten, )

execnted and attested in the manner provided in that sub-section,
(2) (1843)10 C. & F. 340,
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SECOND appeal from the declsmn of R. D Nagarkar, Joint
Fzrst Class Subordinate Judge of Poona, with appellate powers,
~ reversing the decree of T, N, Sanjana, Second Clasq Subordinate

A J udge of Haveli at Poona.

“Suit for a declaration that a certain deed was avalld mortgage :

~oor charge upon property.

The plamtlff alleged that the property in suit was mortgaged

{0 him by defendants 2, 3 and 4 to secure repayment of Rs. 1,400

at 10 per cent; under a ,dqed dated the 8th September 1893, and '
that Rs. 2,800 were due to him under the said deed on the date .

_ of the suit; that in execution of a decree obtained by defendant 1
. the mortgaged property was attached; that; the plaintiff there<
~ upon presented an application praying that the attached property

~be sold subject to his mortgage. encumbrance, but the Court .

dismissed the application on the 17th August 1904, ‘holding that

~ the. mo_rtgage-deed not having been attested by at least two -
witnesses as required by section 59 of the Transferj of Property

- Act (IV of 1882), was invalid and ineffectual to create a mortgage
“or a charge. The plaintiff, therefore, brought the present suit
for a declaration that the mortgage-deed effected a valid morte
"gage or charge upon the property and that he was entitled to
hold the property as securzty for the payment of the amount due

' _thereunder : ,

- Defendant 1 demed the plamtlﬁ"’s mortgage or his charge upon

-'tLe property and contended, inter alia, that the document relied
. on;by the plaintiff was ﬁiegal Wlthout consxderatlon, invalid and
i meﬁ‘ectual . :
Defendants 2, 3 and 4- were absent.
: Defendant b, the execution purchaser who was Jomed as co+

defendant after the institution of the suit, raised substantially

'the same defence as defendant 1.

The Subordinate J udge found that the mortgage-bond sued on

.Was not proved according to law and it could not be used as
‘evidence and ‘that it was not effectual to create a valid mortgage
of the property described therein, and failing to operate as a

\mortgage, it could not be used as creating o charge. ‘The
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Subordinate Judge, therefore, dismissed the suit observi ing as
follows :—

The mortgage-deed (exhibit 31) has been written under the provisions of the
Dekkhan Agriculturists’ Relief Act. The writer thereof (exhibit 80) swears
that the defendant Govind Rangnath signed it for himself and as tHe Mukhtyar °
of the defendant Balkrishna Rangnath and that the defendant Waman signed.:
it himself in his presence. The boud bears no attestation excepting that of .
the Sub-Registrar. The Sub-Registrar has been examined on commission .
(exhibit 39), bat he simply admits the attestation and his other sigbatures on
the bond to .be in his handwriting. But he was not put a single question -

* regarding execution and his evidence does not prove execution. Section 68 of
" the Evidence Act provides : “ If a document isirequired by law to be aitested, it

shall not be used as evidence until one attesting witness at least has been called -
Jor the purpose of proving its execution, if there be an attesting witness alive
and subject to the process of the Court and capable of giving evidence.” In
this, case thé document. being a mortgage-deed is required by section 59 of the
Transfer of Property Act to be attested by at least two witnesses. It bas been

attested by one witvess only, viz., the Sub- -Registrar, but although his evidence

hias been given, it ‘has not been given for the purpose of proving the” execution
of the document. Consequently under section 68 of the Evidence Act, the

* document cannot be used a8 evidence of the mortgage transaction which ean be

effected by an attested document only. I cannot thelefore hold the executmn '
of the document as a mortgnge-bond proved. :

- Even holding it proved, I find that the deed, havmg been passed aftel the
Transfer of Property Act was extended to this Presidency, is invalid and ineffec-
tual to create a mortgage not having been attested by 2t least two. witnesses as
required by section 59 of the Transfer of Property Act.. The learned pleader for

" the plaintiff contends that the deed was executed under section 63A of the Dekkhan’

Agriculturists’ Relief Act which requires the document to be attested by the
Registrar alone which has been done in this cage; thab it is only when ‘tfe
executant is unable to read the instrument that this section requires the docu-

" ment to be further attested and that in this case the executants knew to read:
" and write and so further attestation was unnecessary. I think the argument '
"is nob corrects ~Beyond doubt the document has been properly executed in

accordance with the provisions of the section 63A of the Dekkhan Agriculturists’ -

_Relief Act, but the question is whether that is sufficient to effect a valid
- mortgage. Section 63A of the Dekkban Agriculturists’ Relief Act does not

provide how a transfer of property, such as mortgage, can be effected. That is
provided by section B9 of the Transfer of Property Act. The above section of -
the Dekkhan -Agriculturists’ Relief Act. sim‘ply preseribes the- mode in which
documents by agrienlturists should be executed. That mode ‘applies to.all
docurients to be executed by agncultunsts whether required by law to be

‘attested ‘or nots To ensure - -the genunineness of & documentiand to further prc=
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vent any fraud being comnn{;ted avamst an agrxcultumst it reqmres all docus

ments to be exeouted by agriculturists whether required by law to be attested or -

< 1ot o be attestod by the Sub-Registrar and where the exscutant: is illiterate to
be further attested by other persons. It does not in any way affect the requisites -
_prescribed by section 59 of the Transfer of Property Act for effecting a valid mort-
gage.- A valid mortgage for Rs. 100 and upwards could only be effected underthe
above section by a registered instrument signed by the mortgagor and attested
by at least two witnesses. Where the mortgagor is an agriculturist the “further
-precautions laid down in section 63A of the Dekkhan Agriculturists’ Relief Act
have to be followed and.the document has to be written ‘by or.under the
superintendence of the Sub-Registrar and to be attested by him. That does not
. do away with the necessity of two attestations required by section 59 of .the
"Transfer of Property Act to effect the mortgage itself. I therefore find that the

document relied on by the plaintiff is invalid and ineffectnal to create a valid
-mortgage ; nor can the failure to comply with the provision for attestation

contained in’ section 59 of the Transfer of Property Act convert a mortgage
transaction into a charge (see Narayan Babaji v. Lakshmoandas, 7 Bombay Law
Repoltel p-934). The plamtlff’s suit must therefore be dxsm1ssed.

On appeal by the. plaintiff the Subordmate Judge's decree was"
reversed and tho smb was allowed on the followmg grounds g’

» The Iowe1 Court thmks that the mortgage -deed (exhlblt 31) is a document -

which is required by law to be attested (section 59 of the Transfer of Property
" Act) and that therefore it cannot be used as evidence until one attesting witness
at least has been called for the purpose of proving its execution (section 68 of
the Evidence Act). - The writer of the deed (exhibit 30) was called as a witness
for the purpose of proving its execution and has deposed to its execution by the

,obligors, "The only question Is- whether he can be treated as an attesting

witness. “The evidence of the ‘writer of the- deed, who has signed his name,
" though not explicitly as an attestmg witness, on the margin, and has been pre-
- sent when the deed was exvcuted, is admissible under this section (section 59)
of the Transfer of Property Act) as of an attesting witness”’ (Gour’s Tyansfer
of Property Act, second edition, vol. II, p. 605). This remark is based upon
Radha Kisen v. Fateh A%i, 1. Lo R: 20 AlL 532 and other cases given in the
footnote No. 6 on page 605. 1In the present case the writer has signed his name

- on tha deed and according to his evidence he was present when the deed Was '

executed. His evidence is therefore admissible as of an attesting witness and
the provisions of section 68 of the Evidence Act aro sufficiently complied with,

© In the next place it is possible to treat the evidence of the Sub-Registrar
"(exhibit 39) as proving execution. Ho states on oath on reading the endorse-
ment on the mortgage-bond (exhibit 81) that it was registered according to the
“provisions of the Dekkhan Agrieulturists’ Relief Act. Section 63A of thetAct
requires him to attest a document like the mortgage-deed - (exhibit 31) and he’
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vlms further adm1tted on' oath his ﬁve slgnatures on the document The ﬁrst

endorsement at the foot of ths document, which is signed by him-in his offeial. -

" capacity, shows. that he saw the executants sign the document. Thovghno

direct question was asked to bhim, asto the fact of execution by the obligors,
the effect of his evidence, in my opinion, iy that he proves exeoution by the
obligors. Even assuming that that isnotits effect, the document is, I think,
sufficiently proved by the evidence of the writer (exhibit 30), which can bé treated =
a8 the evidence of an attesting witness for the purposes of section 68 of the

- Evidence Aot.. ‘ .

" Defendant 5 preferred a secoﬁd appeal.

. D, 4. Khare, for the appellant (defendant 5).

| @, 8. Rao, for respondent 1 (plaintiff).

"N. M. Patvardkaen for respondent 2 (defendant l)

. 8cort, 0, J~The deed upon.which the plaintiff relies bemg a
mortgage -deéd to secure repayment of Rs. 1,400 must, i in order
to be effective, be attested by two witnesses (see section 59 of the
Transfer of Property Act)e Assuming that we may take the

- signature of the Sub-Registrar who was bound to attest under

the provisions of section, 68A of the. Dekkhan Agriculturists’

- Relief Act as that of an attesting witness, there is no one else

whose name appears on the document who purports to sign as an
attesting witness. But it is argued that the writer of .the deed
who, in concluding the writing of the body of the document,
states that it is written by him, can be treated as an attesting .

- witness. - It was not suggested in the first Court that he could.
- be regarded in this light, but the appellate Court relying upon

a passage in Gour’s Transfer of Property Actand upon the case
of Radka Kishen v. Fateh Ali Ram®, has held that his evidence

. was’ adwissible as that of an attesting witness and that. the
provisions of section 68 of the E Evidence Act had been suﬂic1ently"

_.complied with, We cannot gather from the ‘report in Radha
- Kishen v. Fateh 41t Ram® in what manner or place the scribe in -

that case affixed his name to the deed; we are however of

opinion that the name.of the writer in the case now before us
" cannot be held to be an attestation. It oceurs before the names .

of the exccuting parties and forms part of the bedy. of the
document. In Burdett v. Spilsbury® Lord Campbell said:
) (1808).20 AL 532, ‘ () (1843) 10 C, & F, 340 at p. 417,
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© “What is the meaning of an attesting w1tness to a deed ? " Why
-1t is & witness who has seen the deed executed, and who 51gns it
as a witness;” * This, we think, is the meaning of' attesbmg wite
‘ness in section 68 of the Lvidence Act and' we therefore hold

Y 'that the writer in the cn‘eumstances of thls case cannot be tr eated '

‘ as an attesting witness.

Tt has, however, been fugned that the Dekkhan Agncultunsts
Relief Act is a special enactment whiclf is not affected by the
Transfer of Property Act and that the latter Act has-no appli-

cation .to this case,, The answer to this amument is given by -

- the Subordinate Judge in the original Court. He says : “ Beyond
doubt the document has been-properly executed in “accordance
with the provisions of section 63A of the Dekkhan Agriculturists’
Relief Act, but:the question is whether that is sufficient to effect
a valid mortga«e Scetion 63A of the Dekkhan Agriculturists’
Relief Act does not provide how a transfer of property such as o
. -mortgage can be effected. That is provided by section 69 of the
Transfer of Property Act.. The above.section cf the Dekkhan

Agriculturists” Relief Act simply prescribes the mode in which -

documents by agriculturists should be executed. That mode
applies to all documents to be executed by agriculturists Whethe1
© required by the law to be attested or not... It does not in any
- way affect the- requlsltes prescmbed by sectxon 59 of the Transfer
- of Property Act for effectmcr a valid mortgage.

" We allow the appeal.” We seb aside the decreo and dismiss the
.;suxt with ' costs - throughout on the plaintiff. Separate sets of
costs between -the appellant (defendant No. 5) and defendant

-

Decree 7'¢veree(l.
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