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'came to the Courb. . Tt is no doubt: true that an: executor, when

~ he has assented to a legacy and set-aside funds. to meet. it,

- becomes a trustee, but, as observed by Mr, Justice Kekewxch in
~In re Mackay®, the exact moment of passage from the character.

 of executor to that of trustee is difficult to define.

. The applieant in this case had not-in our oplmon become a.

. trustee s0 ag to incur all the liabilities of a trustee. He was still-

an eizecutor and could as an executor have pleaded limitation
- against the claims of beneficiaries, and so long'as he occupied
that position he could not claim the advantages provided for
ttusﬁees by section 84 of the Indian Trusts Act. His remedy,
if he ,felt any doubt as to the manner in which' he should
administer the estate come to his hands, was to ﬁle an adminis-
tratxon suit.

"~ We hold that the opinion of the Dlstrlct Judge Was glven

E wwhouh jurisdiction, and ¥ we therefore dlrec'o that the proceedmgs.

be set asule.

GoB.R.’ ’

© (1) [1906] 1 Ch. 25 at p, 8L, coo T

"APPELLATE CIVIL,

Before Mr. Justice Chandavarkar and Mr. Justice Heatoh._ ’
CHT.J'NIL‘AT)' PRANSHANKAR (ORIGINAL lDEFENDANT No. 2), AP?ELLANT,

¢ v. SURAJRAM HARIBHAI awp OTHERS (ORIGINAL PLAINTIFFS AND

. DErENDANT No. 1), RESPONDENTS.*

" BHOGILAL VALABHRAM (ORIGINAL DEFENDANT No. 1), APPELLANT, 0.

«

Proceedmys set asule. """ ‘

~-SURAJRAM HARIBHAI AND ANOTHER (ORIGINAL PLAINTIFFS), RESPOND- '

,Ems.f- L . S
Hmdu Law—-Mamage—-Aaum form—Brahma fom——(}omtructwn of teits.

Under Hindu Law, where the paternal or maternal relation of a girl, who is

: given' in iarriage,. receive money consideration for it, the substance of the

ML |
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' transaotion makes it not a gxft but a sale of the gxrl The money recewed
is what is called the “ bride-price” : ‘that is the essential element of the Asura
form, The fact that the rites prescnbed for the Brakma torm aré gone thmugh .
cannot take it out of that category, if there was pecuniary benefit to thé giver

" of the girl, The taint of the Asura form lies in the gratuity pald to the giver

~

\

" of the bride for his benefit, not in anything paid to her. -’

It is a principle enunciated by Vijnaneshvara that where alL smrms are - of
equal importance and where there is a conflict between two or more wnters, the
" Court is free to choose any it likes. :

SECOND appea;ls from the decision of Dayaram Gidumal, 'Dis-
~“trict Judge of Ahmedabad, confirming the decree. passed by
Chandulal Mathuradas, First Class Subordinate Judge at
" Ahmedabad.

. The material facts are seb out in the Judﬂment
© Qokuldas K. Parekh for the defendants:—The ﬁndmg of the

Jower Courts that' the form of marriage in which Bai Mani was

given away was Asura is erroneous. The form of a marriage
under Hindu Law/js determined by the preliminaries adopted in it.
‘Where, therefore, the preliminaries adopted appei‘ta,in’in fact to-
the Brahma form of marriage, the marriage is to be taken as
performed in the Brahma form, no matter whether the money
- was paid to the relations of the bride. 3

In verse 31, chapter 3 of the Manava Dharma Shastra, wheére
the essentials of the Asura form of marriage are defined, the
word gfyea (inatib/ iyah) means the paternal kindred. In verse
68 of the Achara Kénda of Yajnyavalkya which enumérates hhe
relatives who are competent to give away a- glrl in marnage, ‘1o
mentlon is made of ‘maternal relations, e

TIn this case, the maternal uncle'was appointed g ouardlan of the

‘ person of the minor girl by the District Court and was au_thomed

to give the girl in marriage. He was in the position of &

- stranger or neighbour, If he abused his powers and took money

secretly for giving the girl in marriage, that would not aﬁecb the
" form of marnage. A

.

Lallubhai A. Shak for the respondents .——-Accordmg to YaJnya.-

* valkya the test to determine whether a marriage was in the

Asura form or not is the payment of money—-axgt[ A0 R
(deuro dmvma danat), In-his Sanskara Mayukha, Nilkantha
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i“déscn.)es the Asura form thus ;- ﬂaﬁlﬁwthm (dkammo-:
fitoslzyopayaclzet) 1.8, where one marnes after - sa.tlsfymg by .

_means of (pa,ymg) money.

* The word g : ( ;natzbﬁaya}a) in Manus verse 31 means no
4doubt paterna,l relations. ~ But it is illustrative and not exhaustive.
Similarly the text of Yajnyavalkya which enumerates the
relatives who are competent to give a girl away in marriage'is
not exhaustive, See also Mulchand v. Bhudhia®, .

:‘;m marriage, the marriage-assumed the Asura form. The cere-
monjes gone -through may have been pertinent to the Brahma

form : that did not change 1 the character of warriage. The test

_is the payment of money. See Vij tfiarangam v. kaa/zman(") and

Ve nkatackar_yulu v. Rangacﬁaryulu(3)

R

-’ bHANDAVARKAR, J.—The facts, upon which the questlons of
_ _laW in the two second appeals turn, are shortly these :—

' The property in dlspute orlgma,lly belonged to one Dowla.tral

\ 'Bechar}a,l ‘He made a will on the 9th of October 1889, and died

, j‘ten»days later, leaving him surviving two daughters, Ladkore
_ and Mani. Mani being a minor, the Distriect Court .of Ahmed-
abad appointed her maternal grandmother Raliata and her

-maternal uncle Chunilal guardians of her person, and the N4zir .
.of ‘the Court guardian of her property, under the Guardians

and Wards Act. By the order of appointment the guardians of
.the person of the minor were enjoined not to -give the girl

in marriage without the Court’s permission. Subsequently

- Chuuilal applied to the Court for permission to betrothe the
.girl to one Harprasdd. ‘The permission was granted, but some

Lg]15;:;1.greem(=,nt having arisen between Chunilal and Harprasad’ .
’ :vrandfa.tner, the former applied to the Court for revocation of -

.‘the order granting the permission. The Court declined to re-
‘voke the order ; nevertheless Chunilal gave the girl in marriage

_to another boy. This was in violation of the Court’s order,

-(1) (1897) 22 Bom, 12, SN ]
@ (1871) 8 Bom. H. O, R. 244 at p. 236 (0. C, J.).
() (1890) 14 Mad. 316 ab p. 319,

CAs ¢1>nbonéy was taken by the maternal uncle for giving the glrl )
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Some tlme after that, Mam lost ber husband and she herself.

"dled cbﬂd]ess on the 22nd of Novemer 1905, .-

The respondents Nos. 1 and 2 in Second Appea.l No 25;

~ brought the suit claiming in ‘their plaint the property in dlspute .

which Mani had left at her death; as reversionary heirs of her
father Dowlatrai. - They alleged that under Dowlatrai’s will the
property had come to Mani but with only a life mterest init;
and that on her death it descended to them as Dowlatrai’ s heirs.;

At the trlal of the suit the said respondents prayed for

- amendment of the ‘plaint to the effect that Mani had taken an
absolute estate in‘the property under her father’s will and that’

on-her death they were entitled to it as her heirs. The arﬁend-‘

- ment wa.s allowed and evidence fed a.ccordmgly T

Both® the Gourts below have found upon the ev1dence that

. Chunilal gave the girl in marriage by receiving money con31dera- .

tion for the glft Upon that fact they have held that the marrlaoe

. was in the dsura form. The result of that finding being thaton
. Mani’s death her stridhan, in default of her issue, must go to her

nearest relations on her father’s, not her husband’s side, the

Courts have given the respondents a decree, holding that they
are entitled to the property as Mani’s helrs. :

" The first point of law urged in thls Second Appeal (No 252)
from that decree is that the amendment of the plaint ought not
to have been allowed, since it transformed the nature of the suib
into one of a chamcter inconsistent with that originally. brought. '
At first the. respondents claimed the property as Dowlatrai’s -
heirs ; subsequently they abandoned that position and clalmed-
as heirs to his daughter Mani, There is no mconszstency if we -

'heve regard to the substance of the claim, The respondents
.~ claimed the property on the strength of Dowlatrai’s will. : The

Court was asked to construe it and to give the respondents a
decree for the _property. 1t was competent for them to abandon:

" their first construction and substltute for it another as the basis

of their title. o
It is next contended that the ﬁndmg of tte Courts below that

) the marrmge of Mani was in Asm'a form is erroneous in law, be—
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cause there is no evidence. that her maternal uncle, Who gave her
in marriage as her guardian, . received money as consider-
ation forit.. The question is one of fact and its determination
must depend on the evilence of surrounding circumstances and

probabilities, 1f dlrect evidence of payment of money is not

forthcommg

Then it is urged that, assuming that money was received by
Chunilal-as consideration for the gift of the girl in marriage,

that fact will not give the marriage an Asura form under the’ g

Hinda Law, if the marriage itself was solemnised according to

the rites prescribed for the Brakma form; and that the Court
must presume in the first instance in every case that the marriage -

was in the latter form.

- The primd facie presumptron no doubt is that every marrlage

under the Hindu Law is according to the Bralma form; but

it can be rebutted by evidence. ~ And here, according to thq ﬁnd-
mgs of the Courts below, it,has been rebutted. ’

:- Where the person who gives a girl in marrlage receives money
consxdera.tlon for it, the substance of the transaction makes it,
‘according to Hindu Law, not a gift but a sale of the girl. The
money received is what is. called bride.price; and that is the
. essential- element of the Asura form. The fact that the rites
prescribed for the Brakma form are gone through cannot . take it

_out of that category, if there was pecuniary benefit to the giver

of the girl. The Hindu law-givers one and all condemn such

benefit and the Shastras, regdrding it as an ineradicable sin,
' prescrlbe no-penance for the sale of a bride (see the Agni Puran

ixclted in Shudra Kamalakar, page 108).

Whenever therefore, it is proved, the Courts must hold the‘
marrlage to have been in the Asura form, however much it
might- be disguised by the adoption of the rites of the Brakma
form. That adoption cannot take away the taint of the lower
form :

Under the Hindu law, certaln forms are common to both the

'-Braﬁma and the Asura form of marriage. Unless those forms-

* are gon's through, the relation of husband "and - wife is not
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. 1900, brought about in exther ‘case and there can be no marrlage tle. 5
c,wmz _ Those forms consist in the. invocation before the sacred fire and
Sr.rmm s, bhe seven steps (Saptapadi) faken before that fire by the bride- .
w- -~ - groom and the bride jointly. As said in the Madana Parijata °
(page 157, Bibliotheca Indica Senes), “ it 'should not be doubted
whether the relation of husband and wife is produced in the:
-Asura and other forms of marrlage by reason of the absence of ™
the sapfapadi or seven steps ceremony therein. Even in those:
_forms of marriage the observance of that ceremony is prescribed .
by way of command after acceptance.,”” Those steps taken, the .
marriage tie becomes indissoluble. (The Hindu Law.of Marnage
and Stridhan by Sir Gooroodass Banerjee, 2nd Edition, page 89 ;
Madhavacharya, 8 Parashara Sambhita, Bombay Orlental Serles
Vol, I, part 1T, pages 88 and 89). X k

But what d1st1ngu1qhes the one form from the other is thab m'~'
a Brakma marriage it is & gift of the girl pure a.nd simplé ; in
‘the Asura, it is the sale of the bride for pecuniary cons1derat1on.-;
If the sale exists, its effects cannot be undone” by the form of &.‘;
glft being gone through e

It is contended by. Mr. (xokulda,s for the appellanb bbat the
true test of the Asurg form of marriage is the taking of the.
brlde-pmce by none but the father of the girl, or, in default of -
him, by any of her paternal kindred giving her in marriage:
In support of this argument the followmg Smrltl of Manu“) is. -
relied upon i— : -

« “When (the bndegroom) receives a maiden, after havmg glven :
as much wealth as he can afford, to the kinsmen and to the -
bride herself, accordmg to hlS own will, that is called the Asum o
rite.” C

The original in this text for “kinsmen” is jnatz, Whlch"
Mr. Gokuldas argues, means *paternal kindred.” That nq-
doubt is the meaning, according to certain scholiasts®, Soalso
in his gloss on the third verse of Yajnyavalkya in the Chapter on
“ Impurity,” where the word juafi occurs, Vijananeshwara in’

(1) Sacred Books of the East, Vol. XXV, page 81, Section 31,
(2) See the 8t. Petersburgh Fanskrit Dictionaty under the word Jnati, '
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eapmdas and samanodakas.

. But the questxon is whether this text of Manu uses the word"’.‘ "

jnatz as exhaustive, confining the right to receive the bnde-pnce

»to paternal. relations in the absence of the father, or as 1llustm- ’

tive, extendmﬂ it toall Who have the right to give the glrl ln
- marriage,

, The answer to that questmn must’ depend upon . whether the A
duty of giving a girl in marriage devolves in the first instance: -

upon her father, and in default of him, on any of her paternal
'relabm;ls only, or extends to all relations, pabernal or maternal..
A text of Yajnyavalkya® mentions the paternal relations as
;’gomrr -charged with tho daty. But Narada® and . Vishnut®
include the maternal relations also, The former specifically
fmenhons the girl’s maternal uncle. Nilakantha in his Sanskara

~ Mayukha quotes as authorities both the text of Yajnyavalkys -
and of Narada. Madhavacharya in his Commentary on Purashara -

l 'Samhlta, quotes as authority the text of Narada. . -~ . | :
. No doubt V)Jna,neshwam in the’ M1takshara quotes only

: Ya;nya.valk;a s text and makes no reference either to Narada’s -
~or Vishnw’s. Bub no importance attaches to that circumstance,

'The Mxtak_shara purports to be a commentary on Yajanyavalkya,

_and Vijnaneshwara® himself enunciates the principle: that

where all Smritis are of equal importance, and where there is
_ conflict betsreen two or more Smriti writers, we are freo to choose

- any welike. Nilakantha in the Vyvahara Mayukha cites Yajnyas
- .valkya s text that where there is a conflict Dbetween two or more

‘Smritis that one should be accepted which is conformable to
: equlty(")

. \The rule of the Hindu Shastms bhat a gxrl must be given in *
marriage as far as possible and that she cannot give herself

-0 Moghe s Third Edition, page 274. o

'@ Mondlik’s Hindu Law, psge 169, Fections 63 and 64,
_ 8 Sacred Books of the East, Vol. XXXIII, par} I, page 169

(4) Sacréd Books of the. East, Vol. VII, page 109 _
(5 AT g @7 : Moghe's Edition (31d) of the l\htaksham, poge & ..
* {0) Mandlik’s Hlndu Law, pnge 5, lines 17 to 20, )
B 547—-3 S

\ ¢

the Mxtakshara.(l) explmns the Word as u'eanmg samzma gotmja_ 1909
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ubles:. thexe\ is.no relation” to give her s founded upon the
theory that ‘women have no mdependence " Her father, .o,
m ‘his absence, . any - relation -who, as guardian standing.in-
fathers place, has supported and’ profected her dumw
her vxrmnhood is charrred with the"duty Th1s is pomted out -

' in ﬂxe Mlbaksham(l) where it is said :— The gift s en.)omed'

onTy inthe case of a virgin who has been protected by her father
~and others.”  The word “ othera ” being construed e]usdm
generss With the word « gather ¥~ consbraction” 6f Which seves

N

< val illustrations are to be fo\md in the wrzbm'vs of the Nlbandha-

- karas or Oommeumtors on Hindu Law—the passaae means that ~
" where- there‘is no-father, the duty of giving a girl in a ‘frriags
devolves: on a:relation of hers who ‘stands in hls placu as hcr'
legaliguardian and’ has as such proteeted her. -

- 1f; thien; the Smritis oE N ara,da and of Vishnu are as authom- :
to.tn"e as thé Smriti of Yajnyav alkya, the maternal 1elat1o yas of of a "
gwl are. athong the kindrad whoso duty it is to give herin ma.t- '

e - flage:” And the text of Manu, on which Mk, Gokuldas s*tono-ly

: Gholap C.t ‘arkar’s detlon.

relies, must be con\trued a1 baing descmptxve, nob enumﬁmtwe, ,
ac¢cording - to ~the canoa of interpretation - in- Hindn L'zw,
known ‘as-» yaya. samystws OF sanana n /czya,twa, that ‘a rule,

- which in terms apphes to orie individual, who isa- membet of EX
class: composed of many persons, all possessing the same propexty

- or attribute, must be held to'apply not only to that individual but’

. also to-all the other members of the sam? class in matters reIa.tmnr
to that property,: becanss ‘all of them stand in 1eepecb of 1b on .

the same footing® ,

-~ Axi instance of the apphcahon of this rulc of mberprel;atlon is

- o' bé foiind in the portions -of  the- Mitakshara and of: thc
Vyavaham Mayukha which deal with partition.. There V]_]na-ﬁ .
: ‘neshwara and. Nilakantha respectively ‘refer-to a text of Mnnu,' '.
.- ‘'which says-that if ‘at a partition in'a joint famllly, consisting
of two or more brothers, the elder or eldest deceive the youngerj—'

", (1) Moghe’s Third Edition, page 265. o QUQTHIU\' ey 9 WQW

(@) FFAATITMRFRINT 3T | GH9RT TETAEEAR & A

The Mitakshars, Moghe's 8rd Edition, page 397, "The rulé is quoted . ’the’i";}' as’

Ushanas’s. In the Vira Mitrodaya itis quoted a3 Bandhyayanvs, page 25 Shystri
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b1other (3 brothers by conceahng any part of the Jomt wea‘th
“he - (the elder or eldest) shall be- punished by the kivg and-

~deprived 'of his share. - Vijnaneshwara explains’ thab ‘though® - e GE
~ Manu mentions: only the -elder brother, -the text ‘applies-to the" I
youn«er equal]y yif the latter be guxlty of mmxlar fraud N 11&-'

kantha too says the same.

It’ then, the maternal relations of a. mrl are hke ‘the pa. fer ml _
velations in the category of those charged with the daty of
giving her in. marriage, what Manu ‘says in the text rehed upon_'.,‘
by Mr. Gokuldas about the paternal relations must apply to: the
‘maternal relations also on the rule of interpretation’just men:
tloned., ‘The receipt of bride-price is no doubt condemnéd by
"Manu as asin : but he allows as lawful & marriage in which such .
rg.gelpt enters as consideration for the sale-of ‘the girlj and it
is difficult to understand why the marriage should be Asura,"if
the 0’11‘1 happens to be given by one of her paternal relations by"
1ecolvmg; a rrratulty, whereas it should not he that if the party"

- giving her and recciving the rrratulty happcns to be one of her:

m'xternal relations, -

In the present case Ohumlal (defendant \o. 2), who nrave ‘\Iamf
in marriage, was her materral uncle ; ;and amaternal uncle i is men- _

tioned .among the guardians competent to give a girl in marriage.

Bcsuies, by reason of that relationship he ivas at: ‘the ‘timé of
the marriage the legal guardian of her person duly appomted;
“by a Courb of Law. He supplied to her the place of her father.
- It is true that his power to give her in marringe was subject to

the condition of the Court’s consent and he infringed it. But
‘that circumstance cannot affect the questlon as . to- the - form

~of ma,rrmore, if he was, according .to law, her. relatxon and -

guardmn, and as such was competent to receive the bride-prico
and glve the marringe . the Asura form. '

“We are not to be understood as decxdlng that the conclusmn -

a.bovc stated ‘would apply to the marriage of a girl who has
been sold in marriage by a person who was neither her paternal
nor maternal relation. . According to the Shastras, the giving of

a girl in marriage is a pious act, and even a person who is in no

way related to her may so give her, if she has no relations, or, if

| there Bemg relatlons, they are unwﬂlmg to discharge that duty. '

i
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In Madan Ratna Skandha quoted in the h1rnaya Smdhu (panfe'

’24:5 Jnana Sagar- Edlblon) it is. said that “it is proper (for a-
~"'man) to give in marriage according to the (preseribed) relmous
- rites the nnmarried daughter of another person, cven if she i

not of the same ‘gofra’ as himself; after making “her his"own"-'
(daughter) and by (presenting) her (with ornaments). of gold.”.

- Such a case, When it arlses will have to be debermmed on 1ts own -
Amerxts IR TN L K G

Lastly, 1(: remains to nobxce Mr. Gokulda s argumeﬁﬂﬂthat;

Mani’s marriage should not be held to have been in the Asuia
'-form,_because_there.is no evidence and no finding that Mani
~ teeeived any money. for -herself as bride from the bride-groom
 before marriage, whereas the text of Manu, which defines that’
 form, requires -that payment of money “as- consideration for. thg
gift of the girl in marriage shall be not only. to her relations’
- (gnatsy. giving her ‘but it musb be also to the nrxrl Bat,- a3’

Nllakanthw .points out in his Sanskara 1\Iayul‘:ham <on ~the
‘authority of another text of Manu, the taint of the dsura fotm.

- lies in the gratuity paid to the giver of the bride for his~ buneﬁt,-

hot in' anything paid . to. her, and 1!; is the tamb whlch
determmes the form. -

N e

On these grounds the docree of the Courb below must be‘

:conﬁtmed with costs, —~ - - - . .. .

- Decrec conjl rmed L
’ Ii E..

0 G m‘uma &9 ¢ [Samelara Mayum,a Amampmkaesf

Ildxhon, pagc 45. ]
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